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J.  A.  Anderson,  Adm'r.  v.  J.  J.  Ammosett  ei  at. 

1.  Lease.     Lieu  for  impi-oreiiifrUepama  loastigiitr.   A  Dtipulutiini  in  a  ieaw 

Cor  the  valiintion,  iil  thi>  end  of  the  term,  nf  nny  improvementH  iiiadt^ 
by  the  lessee,  and  tor  a  lien  on  (he  improvements  for  (he  amount  of 
the  valuation,  if  not  paid  by  the  IrHBor,  shall  jiasn  to  an  luviifEMee  of 
the  leahc. 

2.  Chaxcbby  PLBADiNi.is  ANii  Pbacticb.     Infant.     Bona   jidt  fr-c/iiuer. 

A  decree  of  a  court  of  I'bancery  confirming  a  k-ase  i>f  an  infant's  re- 
ftltj  in  so  far  bindioK  nn  the  infant,  ibat  he  cannot,  by  a  bill  of  re- 
fieir,  an  original  bill  ur  i.tlicr  proceeiling,  iniiieaih  il  In  the  pnjn- 
dicc  of  a  Aona  iftfc  pnrehasiT  (or  valne,  of  the  Iciiwliolit  iiiti-ivM,  Ih-- 
fort-  auit  bronglit 

3.  SaHE.   Er/nilKt.   Pi-ior  and  junior .   Amgiice.   The  rule  in  ibis  S(iiU>,  ex- 

cept vhen  changed  by  stadiie,  or  in  deference  to  Htaiutory  itolicy  iii, 
that  a  prior  «iuity  will  pn'vail  over  u  junior  equity  and  the  legal 
title  «rilh  notice,  or  over  the  legal  title  of  a  volnnti'er  with  or  with- 
oat  notice,  and  a  piirchDser  in  i>a!iBfactloi]  of  u  pre-eKisting  clebt,  and 
an  assignee  in  trn«t  (o  secure  such  a  debt  have  always  ]>oi-ii  treiil.il, 
under  the  rule,  nn  vo'unteLrs. 
I— VOI-.   9. 


4,  LkahK.  .lW;/ni,n-ii(.  In/a,,!.  E.,mliai.  The  e<iuity,  therefore,  (if  an 
infnnl  griming  out  ••(  thi-  fniiid  o£  tlie  leRsee  in  [iroeiiring  a  lea-*'  iiinl 
a  deuree  iif  ciiiirt  sanctioning  llic  leni*,  is  gniierior  to  the  riglits  iif  !i 
beiit'fii-iary  undrr  nn  asHijtnnient  of  tlie  lease  und  leaj^bold  iiil^rest^ 
to  secure  n  |irf -exiting  ilelii. 


FROM    8KKLBY. 

Appeal  froni    tlie   Clmncery   Court   at   Mempliis.      W. 
W.    McDowEi.i.,   Cli. 

Calvin    Vax<k   ami    R.   J.    Morgan    for   complian- 

ants. 

HrMES  A  PosTo.v,   ]ARNA(irx  &  FRAYfjEK  and   BiG- 
ELOW  A  Hii.i.    for    dpfeiidantfl. 

Cooi'Eii,  J.,  dolivered  the  o))inion  of  the  court- 
On  the  1st  of  January,  1857,  Martha  P.  Talbot, 
the  guardian  of  her  infant  children,  Mary  H,  and 
Delia  W.  Talbot,  undertook  to  lease  to  J.  M.  Pro- 
vine  and  E.  P.  Stewart,  certain  lots  in  the  city  of 
Memphis,  owned  by  her  children  in  severalty.  Two 
separate  iustruineiit^  were  drawn  up  and  executed  by 
the  parties,  one  covering  the  lots  of  Mary,  and  the 
other  the  lof.s  of  Delia.  They  were  substantially  alike, 
except  that  the  term  of  the  lease  of  the  land  of  the 
first  named  diiii^liler  was  eleven  years,  and  the  term 
of  the  other  Iciise  thirteen  years.  The  lessees  agreetl 
on  their  part,  to  pay  a  ground  rent  mentioned,  an- 
nually, and  all  taxes  and  public  charges  levied  during 
the   term.       There   was   no   stipulation   on   their   part    to 
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make  improvements,  but  each  lease  contained  the  fol- 
lowing provisions:  "At  the  expiration  of  the  aforesaid 
terra,  the-  Ijuildings  and  improvementfi  on  each  lot  of 
ground  are  to  be  vaulueii  by  two  competent  und  dis- 
iQEerested  men,  and  the  valuation  thereof  at  the  time 
i."  to  be  allowed  to  the  said  Provine  and  Stewart,  or 
thfir  assigns,  and,  upon  the  payment  of  the  said  val- 
uation, the  said  Provine  and  Stewart,  or  their  assigns, 
are  to  deliver  up  possession  of  said  lots  and  improve- 
ments. In  the  ^vent  that  the  said  %'aluation  is  not 
[laid  to  Provine  and  Stewart,  or  their  assigns,  a  lien 
Ik  hereby  retained  on  said  improvements  for  said  val- 
uation." Afterwards  Provine  and  Stewart  filed  a  bill 
in  (he  chancery  court  against  the  guardian  and  wards 
lo  obtain  the  approval  of  the  court  to  these  leases. 
Such  proceedings  were  had  in  the  cause  that  on  the 
19th  of  January,  18'>9,  u  decree  was  rendered,  "that 
the  said  leases  be  sanctioned,  ratified  and  confirmed, 
and  become  valid  and  binding,  as  well  upon  the  said 
mi  (tors  and  their  estates  as  upon  the  comphiinants." 
On  September  I,  1859,  Provine  and  Stewart,  by 
'lee<l  of  trust  of  that  date,  conveyed  to  Sylvester  Bai- 
ley "the  said  several  messuages  or  tenements  and  prem- 
ises,'' so  leased  to  them,  "  with  all  improvements  and 
appurtenances,  and  also,  all  the  estate,  rights,  titles, 
interest,  terms  of  years  yet  to  como  and  unexpired, 
])ro])erty,  claim  and  demand  whatever  o(  them  the  said 
•i.  M.  Provine  and  E.  P.  Stewart,  or  either  of  them, 
lit',  in  :ind  to  the  same,  or  of,  in  and  to  any  part  or 
jiarcel  of  ail  and  every  of  the  aforesaid  premises,  to- 
iretiier     with    the   said    several    leases  themselves."     This 
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conveyance  was  made  to  secure  a  large  debt  of  about 
$56,000  due  to  the  estate  of  Geo.  P.  Cooper,  deceased, 
for  money  .  borrowed  either  to  improve  the  leasehold 
property,  or  to  pay  for  improvements  already  made. 
And  the  trustee  was  authorized,  at  the  maturity  of 
the  notes  given  to  secure  the  debt,  to  sell  "the  prem- 
ises for  cash  in  satisfaction  thereof."  On  the  17th  of 
Jane,  1865,  the  trust  deed  vr&a  foreclosed  by  a  sale 
for  the  unpaid  debt,  and  the  "several  leases,  lots  and 
premises,  and  terms  thereon,  together  with  the  tene- 
mente,  improvements,  privileges  and  appurtenances  there- 
to belonging,  and  all  the  estate,  interest,  claim  and 
rights  thereto  as  fully  as  the  same  were  vested  in  the 
trustee  by  the  trust  deed,"  were  sold  and  conveyed  to 
J.  M.  Provine  at  the  price  of  $43,907.80,  "being  the 
balance  then  due  from  Provine  and  Stewart."  By 
agreement  with  the  representative  of  Cooper's  estate, 
Provine  gave  his  four  notes  of  $10,97'3.90  each,  at 
one,  two,  three  and  four  years,  with  interest,  for  the 
purchase  price,  and  secured  the  same  by  a  conveyance 
of  that  date  to  W.  B.  Waldren,  as  trustee  of  "  all 
the  right,  title,  estate  and  interest  had,  held,  owned 
and  enjoyed  by  J,  M.  Provine  and  E.  P.  Stewart," 
in  the  leased  lots,  and  "also  all  the  rights,  interests, 
powers  and  privileges  had,  held,  owned  and  claimed 
by  said  Provine  and  Stewart  in  regard  to  said  lots 
and  the  improvements  thereon,  under  and  by  virtue 
of  the  leases  and  decree  of  the  chancery  court  con- 
firming the  same."  The  trustee  was  authorized,  among 
other  things,  to  sell  for  cash,  free  from  any  equity  of 
redemption,   upon   default   of   payment. 
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Od  January  11,  1868,  Mary  H.  Talbot,  who  had 
come  of  age,  filed  her  bill  against  J.  M.  Provine,  fop 
the  purpose  of  reviewing,  setting  aside  and  vacating 
the  decree  confirming  the  lease  made  by  her  guardian, 
and  asking  that  the  lease  be  declared  void,  and  she 
be  restored  to  the  possession  of  her  pro[)erty.  Delia 
W,  Talbot  subsequently  filed  a  similar  bill.  Such 
proceedings  were  had  in  these  cases,  heard  together, 
that  finally,  by  a  decree  of  this  court,  at  its  April 
term,  1874,  the  contracts  of  leasee,  and  the  decrees 
confirming  them,  were  set  aside,  because  of  the  failure 
of  Provine  to  disclose  to  the  court  the  lact  that  he 
had  been  employed  by  the  guardian  to  lease  the  lots, 
the  concealment  operating  as  fraud  upon  the  minors. 
But  the  court  declined  to  hold  (.he  lessees  to  an  ac- 
(."ount  for  rents  and  profits,  unless  they  should  elect  to 
claim  for  improvements,  in  which  event  the  account 
might  be  taken.  Provine  having  died,  his  adminis- 
trator declined  to  go  into  an  account,  and  waived  all 
claim  for  improvements,  whereupon  a  final  decree  was 
rendered  in  favor  of  the  complainants,  and  they  were 
confirmed   in   the   possession    of  the   property. 

The  chancellor  had  reached  a  difierent  conclusion 
in  these  cases,  and  had  found  that  the  complainant, 
Mary  H.,  was  indebted  to  Provine  in  the  sura  of 
$13,365  for  improvements,  and  that  Delia  W.  indebted 
t'j  him  in  the  sum  of  $10,921.  Pending  the  appeal 
from  these  decrees  in  this  court,  on  the  13th  of  June, 
1873,  the  original  bill  in  the  cause  now  before  ua 
was  filed.  The  bill  was  filed  by  J.  A.  Anderson,  as 
administrator   de  bonia   non,    with    the    will   aouexed,   of 
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Geo.    P.    Cooper,  deceased,   agaiost  J.  J.  Ammonett,  ad- 
miDistriitor  of  J.    M.    Provine,   deceased,  John  P.  Hills- 
man   and   Mary   H,,   his   wife,    formerly   Mary    H.    Tal- 
bot,   Robert    C.    Williamson    and    Delia    W.,    his   wife, 
formerly   Delia   W.  Talbot,  W.  B.  AValdren,   and   Jame:* 
T,    I'ettit,    the    latter    as    the    sfticcessor   of  AValdren    as 
trustee,    under   the   last    trust    assignment    of    the   lease- 
hold  pro(>erty   by    Provino,    and    others.       The   bill   set 
out   the  indebtedness   of  Provine   to   the   estate   of    Geo. 
P.    Coojier   by   the   execution  of   the   not^s   of  the    17th 
of  June,     1865,    and    the  ,  conveyance    of    the   leasehold 
proi>erty    by   him   on   the   same   day  to  W.   B.  Waldren, 
in   trust,   to   secure  the   notes;     and   stated    that   two    of 
the   notes    had    been    paid,    leaving    the   other   two    un- 
paid;    that   Waldren   had    refused   to   execute   the   trust, 
and     proceedings    had     been     instituted    to    remove   him, 
which    had,  after    long    litigatiou,    been     successful,    and 
that   defendant   Pettit   had   been   appointed    in    his  plact;?, 
who,   however,   was   unwilling   to    give   the   security    re- 
quire<1    to   enable    him   to   execute   the   trust.       The    bill 
then     farther    set    out     the     institution     by     Provine    of 
the   suit    against   Mary    H.   and   Delia    W.,   and   the    re- 
covery    therein     had     in     the    chancery    court    as   above 
mentioned,   and   that   the   suit    was  then  ]ieuding  in    tlie 
Supreme    Court,    and    asked     that    the    recovery   should 
he    applie<)    to    the    jiayraent    of   the    notes   due  to  tlie 
Cooper    estate.       On     the    6th     of    October.     1874,     an 
amended   bill    was   filed.       The   decree   of  the  chancellor 
in    the   suits   of  Mary    H.    and    Delia    W.   against    Pro- 
vine,   having   been  then   reversed    iu    this  court,   the    ob- 
ject of  the  amended  bill   was  to  have   a    valuation   made 
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iif  the  improvements  on  the  leased  lots  at  the  coming 
of  age  of  the  minors,  and  the  appropriation  of  that 
valuation     to    the   satisfaction   of  Provine's  notes. 

Hillsman  and  wife,  and  Williamson  and  wife  de- 
murrered  to  the  bill  as  amended,  u])on  the  ground, 
amoug  others,  that  Stewart  was  a  necessary  party,  the 
bills  not  sbowiDg  any  alienation  of  bi^:  interests,  and 
that  the  bills  failed  to  show  the  terms  of  original  lease. 
The  demurrers  were  overrnled,  with  leave  to  the  de- 
fendants to  rely  upon  the  two  matters  of  demurrer 
mentioned,  unless  the  bills  were  amended.  Thereupon, 
a  second  amended  bill  was  filed.  Tlie  bill  set  out 
the  original  lease  made  by  the  guardian  to  Provine 
and  Stewart,  and  the  proceedings  in  the  chancery 
court  confirmatory  thereof  It  further  slated,  the  loan 
of  the  money  by  the  Cooijer  estate  to  Provine  iind 
Stewart,  the  execution  by  them  of  ibe  trust  deed  to 
Bailey,  the  foreclosure  of  the  trust,  and  the  purchase 
by  Provine  at  the  sale,  whereby  he  bec:ime  the  sole 
owner  of  the  leasehold  interests.  Stewart  was  not 
made   a  party    defendant. 

To  the  complainant's  bill  as  thus  amended,  the  de- 
fendants, Hillsman  and  wife  and  Williamson  and  wife 
filed  a  plea  setting  forth  the  proceedings  and  final 
decree  in  the  suit  of  themselves  against  Provine  as  an 
adjudication  of  the  mutters  of  contrnversy  in  their 
&Tor.  They  also  pleaded  that  the  cause  of  action 
occurred  more  than  six  years  before  thi'  filing  of  the 
bill.  The  chancellor  was  of  opinion  tii:i*  the  defeoaes 
should  be  made  by  answer,  and  overruled  the  pleas. 
The  defendants    then    answtred,    filing    their   answer   as 
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a  cross-hilt  repeatiag  the  luattera  of  the  pleas,  and 
asking  that  the  complaiDBnt,  id  the  event  he  recovered 
the  value  of  the  impr»vements,  be  held  liable  for  the 
rent  received  by  Provine.  Trie  chancellor,  on  final 
hearing,  dismissed  the  bill,  and  the  complainant  ap- 
pealed. 

Mary  H.  Talbot,  now  Hillsman,  came  of  age  on 
the  13th  of  Junuary,  1867,  and  Delia  W.  Talbot,  now 
Williamson,  came  of  sige  on  the  30th  of  March,  1869. 
In  the  decision  of  their  suits  against  Provine,  brought 
after  they  Lad  respectively  arrived  of  age,  this  court 
was  of  opinion  that  the  decree  confirming  the  leases 
contained  all  the  recitals  necessary  to  give  the  court 
jurisdiction,  and  that  there  was  no  error  in  the  pro- 
ceedings which  could  be  reached  by  a  bill  of  review. 
The  court  was  further  of  opinion  that  the  bill  might 
be  treated  as  an  original  bill  to  set  aside  the  decree 
for  fraud  in  its  procurement,  and  that  there  was  suf- 
ficient fraud  for  thig  purpose  in  the  conduct  of  Pro- 
vine,  in  concealing  from  the  court  the  fiduciary  rela- 
tion in  which  he  stood  to  the  parties :  Talhot  v.  Pro- 
vine,  7  Baxt.,  502.  The  complainants  were,  therefore, 
restored  to  the  possession  of  the  property,  the  deTend- 
ant,  Provine,  waiving  any  account  for  improvements. 
The  present  defendants  can,  consequently,  claim  that 
the  adjudication  of  the  court  in  that  case  was,  and  is 
conclusive  as  between  them  and  Provine,  For,  what- 
ever rights  may  have  been  acc^uired  under  the  trust 
assignment  of  Provine  and  Stewart,  the  original  equity 
again  attached  to  the  leasehold  estate  when  revested  in 
Provine   by    the    foreclosure    sale:     Armstrong  v.   Camp- 
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M,  3  Yer.,  201 ;  Kennedy  v.  Daly,  1  Scho.  &.  Lef., 
379,  Unless  the  complainant  occupies  a  higher  vantage 
ground,  the  adjudication  must  be  equally  conclusive 
i>D  him. 

The  origiual  leases  were  loosely  worded.  It  was 
noticed  in  the  former  opinion  of  this  court  tbj^t  they 
contained  no  obligation  on  the  part  of  the  lessees  to 
make  any  improvements  on  the  leased  premises.  It  is 
equally  noticeable  that  they  contain  no  obligation  on 
the  paat  of  either  the  guardian  or  ward  to  pay  for 
the  improvements  which  might  be  made.  Each  lease 
merely  provides  for  the  valnation  of  any  improvements 
at  the  expiration  of  the  term,  and  for  a  surrender  of 
the  premises  upon  the  payment  thereof,  retaining  a  lien 
on  the  improvemenis  for  the  amount  of  the  valuation  , 
if  not  paid.  The  guardian  could  not  have  bound  the 
ward  for  the  payment  of  the  improvements:  BarreU 
V.  Coeke,  12  Heis.,  566;  Code,  sec.  2515.  And  the 
court,  by  its  decree  confirming  the  leases,  has  not  done 
a).  It  is  entirely  optionary  with  the  reversioners  to 
pay  the  valuation.  There  is  cfearly  no  lien  in  favor 
of  the  lessees  on  the  land.  The  only  lien  is  on  the 
improvements.  The  stipulations  of  these  leases  may 
be  coDRidered  as  analogous  to  the  usual  stipulation  in 
favor  of  the  lessee  of  the  right  to  remove  the  im- 
provements: Allen  V.  Denl,  4  Lea,  676;  Cheathavt  v. 
I'linke,  1  Tenn.  Ch.,  576;  Hite  v.  Fark,  2  Tenn. 
Ch.,  373.  Such  stipulations  would,  probably  run  with 
the  land:  Van  Renaaelaer  v.  Penniman,  6  Wend.,  569; 
Hobnam    v.   Abrams,   2    Duer,   435, 

It   is   expressly   agreed   by    the   parties   that   the  jier- 


sonsil  re])rps('iilative  of  Geo.  I'.  Cooi)er's  estatp,  loaned 
to  I'rDvine  ami  Stewart  a  lar^  animint  of  money  for 
the  [Hirpose  of  enabling  them  to  erecl  the  buildin^r  on 
the  leased  lots,  and  that  tlie  moiiuy  was  so  owed.  It 
was  furtliei'  ngreed  tlia<  at  the  time  of  the  loaning, 
and  at,  the  tinn'  of  talking  from  Provine  and  Stewart 
the  trust  assignment  of  September  1,  1859,  and  from 
Provine  the  trnst  assignment  of  .Tune  17,  18fio,  the 
|>ersonal  representative  of  Cooper  had  no  knoweidge  or 
information  that  Provine  was,  or  had  been  the  agent 
of  the  guardian  to  rent  the  lolc,  or  of  any  of  the 
cirouni  Stan  res  tending  to  establish  (he  fraud  on  his  part 
for  whieh  the  leases  and  the  dw^i-ees  confirming  them, 
were  set  a.-ide.  It  is  not  agroe<l,  nor  does  it  any- 
where appeiir  l)y  proof,  that  the  money  was  loaned  in 
consideration  of  the  cxec^ution  of  the  trust  assignment, 
or  contcmjMirarieously  therewith.  On  the  cjntrary,  it 
clearly  appears  that  the  improvements  were  completed 
in  the  summ<T  and  fall  of  18-"i7.  The  fiir  inference 
is,  that  the  trust  assignment  was  made  to  secure  a 
di'lit  already  in  existence,  upon  the  exeeutinn  of  notes 
of  even  date  having  from  une  to  five  years  to  run. 
This  triisi  'deed  was  foreclosed,  June  17,  18G5,  l>y  a 
sale,  at  wbicli  Provine  berame  the  purchaser  at  the 
price  of  §4-'i,0O7.8O,  "  being,"  says  the  agreetl  state- 
ment of  i:i-t>,  "  the  balanee  then  due  from  Provine 
and  Stew^irt,''  to  the  pcrsonid  reprtsentativo  of  Cooper's 
esiate.  The  property  was  didy  conveyed  to  him  by 
the  trustee,  he.  by  ngreemeut  wiih  the  personal  repre- 
sentative, irivin^-  his  four  notes  on  time  for  the  pur- 
chase    money,    and     executing    the     assignment    to    Wal- 
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ilren  to  secure  their  payment.  The  present  bill  is 
filed  to  obtain  the  benefit  of  the  assignment  to  the 
extent  of  the  lien  secnred  by  the  leases  for  the  pay- 
ment of  the  valuation  of  the  improvements.  And  the 
complainant  claims  that  he  is  entitled  to  this  I'elief, 
notwithstanding  the  decree  setting  aside  the  leases  for 
fraud,  becau.se  he  was  a  bona  Jide  purchaser  of  the 
leasehold  property  for  value  and  without  notice,  before 
the  commeDcement  of  the  suit  in  which  that  decree 
was    rendered. 

The  weight  of  authority  undoubted  is,  that  a  decree 
for  the  sale  of  an  infant's  land,  in  a  case  in  which 
he  is  a  party,  and  over  which  the  court  has  juris- 
diction, is  so  far  binding  on  the  infant  that  he  can- 
not, pither  by  a  bill  of  review,  or  by  an  original 
bill,  or  other  proceeding,  impeach  it  to  the  prejudice 
of  the  rights  and  interests  of  a  bona  fide  purchaser 
fiir  value,  and  without  notice  of  the  error:  Winohe»- 
kr  V.  Wlnchfstfr,  1  Head,  500;  Livingston  v.  Noe,  1 
I^a,  66;  Bennett  v.  Hamill,  2  Scho.  &  Le£,  575; 
M'rigkt  v.  Miller,  1  Saudf  Ch.,  103.  The  same  rule 
would  apply  to  a  decree  sanctioning  a  lease  of  the  in- 
fant's land,  the  lease  being  pro  tanto  a  sale.  Our  act 
of  1835,  ch.  20,  FCC.  16,  brought  into  the  Code,  sec. 
3186,  which  provides  that  the  title  of  a  purcliaser 
under  a  judgment  or  decree,  executed  before  writ  of 
error  obtained  and  mi.pernedecui  granted,  shall  not  be  dis- 
turbed by  the  subsequent  reversal,  is  in  affirmance  of 
the  common  law:  Lewin.  v.  Baker,  1  Head,  385; 
Freem.  on  Judg.,  sec.  484.  The  reason  is,  that  in- 
nocent  third    persons    cannot   be   expected   to   look    out- 
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side  of  the  proceedings  of  courts  of  general  jurisdic- 
tioD,  and  have  a  right  to  assatoe  that  their  judgments 
and  decrees,  in  all  cases  in  which  they  have  jurisdic- 
tion of  the  parties  and  the  subject-matter,  are  regular 
and  valid.  Fraud  in  the  procurement  of  private  con- 
tracts, while  it  authorizes  the  injured  party  to  avoid 
the  contract,  leaves  the  contract  in  force  until  such 
party  elects  to  avoid  it,  and  will  not  affect  the  title  of 
an  immediate  iunocent  purchaser  from  the  fraudulent 
vendee:  ArendaU  v.  Morgan,  5  Sneed,  703;  Hawldne 
v.  DavU,  5  Baxt.,  698;  S.  C,  8  Baxt.,  506.  And, 
a  fortiori,  must  the  rule  apply  to  contracts  or  results 
worked  through  the  instrumentality  of  courts  of  justice 
in    the   passing   of  title   to   property. 

The  conclusion  reached  in  Talbot  v,  Provine  was, 
that  the  court  of  chancery,  by  virtue  of  its  general 
jurisdiction  over  the  person  and  estate  of  infants,  could 
direct  the  sale  of  their  realty,  and  consequently,  sanc- 
tion a  lease  thereof  for  a  definite  period;  that  the 
court,  under  the  proceedings  instituted  to  confirm  the 
leases,  had  jurisdiction  of  the  person  of  the  infants  and 
of  the  subject-matter;  and  that  the  decree  of  coniirma- 
ation  was  valid  on  its  fece.  The  fraud,  for  which 
the  contract  was  set  aside  as  between  the  parties,  was 
made  out  by  proof  outside  of  the  record.  If,  there- 
fore, the  complainant  is  a  bona  jiAe  purchaser  for  value 
and  without  notice,  within  the  meaning  of  the  rule, 
he  would  not  be  affected  by  the  avoidance  of  the 
contracts  of  lease  by  proceedings  instituted  after  his 
rights  were  actjnired.  And  it  may  be  conceded  that 
he   is   a   purchaser,   having   the   legal   title   of  the   lease- 
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bold  property  in  dispute  through  the  trustee  in  the 
assignment,  and  without  notice  of  the  equity  of  the 
defendants.  Is  he  also  a  purchaser  for  a  valuahle 
consideration   within   the   rule? 

The  protection  conceded  to  a  bona  fide  purchaser 
for  value  is  carefully  guarded,  for  the  obvious  reason 
that  it  operates  to  the  injury  of  the  rightful  owner 
who  may  be  equally  innocent  and  equally  meritorious. 
It  is  surrounded  by  restrictions,  sometimes  of  a  tech- 
nical or  arbitrary  character,  so  as  to  prevent  it  from 
becoming  a  cloak  to  fraud.  The  rule  in  this  State, 
except  when  changed  by  statute,  or  in  deference  to 
statutory  policy,  has  always  been  that  of  the  English 
court  of  chancery,  that  a  prior  equity  would  prevail 
over  a  junior  equity  and  the  legal  title  with  notice, 
or  over  the  legal  title  of  a  volunteer,  with  or  without 
notice.  And  a  purchaser,  in  satisfaction  of  a  pre- 
existing debt,  and,  for  a  stronger  reason,  an  assignee 
jn  trust  to  secure  such  a  debt,  have  always  been 
treated  as  volunteers.  Accordingly,  where  a  party  en- 
titled to  redeem  land  was  prevented  from  redeeming  by 
the  fraud  of  the  purchaser,  and  the  purchaser  sold  and 
wnveyed  the  land  to  a  third  person  in  payment  of  a 
pre-existing  deht,  the  equity  of  redemption  was  allowed 
to  prevail  over  the  title  of  the  purchaser:  Guimi  v. 
LoeU,  1  Head,  111.  So,  the  equity  of  a  vendee  of 
land  by  parol  to  be  paid,  uj>on  rescission,  the  purchase 
money,  or  the  value  of  improvements,  was  held  su- 
jwrior  to  the  title  of  a  purchaser  of  the  land  in  sat- 
is&ction  of  a  pre-existing  ,  debt :  Rhea  v.  Allison,  3 
Hesd,    177,       And    the    rule,    that    the    conveyance    of 
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land  in  payment  of  a  pre-existing  debt  does,  not  en- 
title the  grantee  to  protection  as  an  innocent  purchaser, 
has  been  re-enunciated  in  tbe  recent  case  of  Januan 
V.  Fariey,  7  Lea,  141.  It  follows,  uecessarily,  that 
an  assignee  under  an  amgnment  to  secure  pre-exii-ting 
debt8  cannot  occupy  any  higher  ground  than  an  actnal 
purchaser  in  satisfaction  of  such  a  debt.  In  the  case 
therefore,  of  a  constructive  trust  arising  from  the  use 
hy  a  guardian  of  the  fund.i  of  his  ward  in  the  jHtr- 
cliase  of  proi)erty,  the  ward's  eijnity  was  held  to  pre- 
vail over  the  title  of  such  an  awsignee:  Turner  v.  J'ft- 
igreic,  6  Hum.,  43J*.  So,  of  the  etjuity  of  a  claimant 
under  an  unregistered  contract  for  a  mortgage  on  the 
sj>ecific  property:  Cook  v.  Cook,  3  Head,  719.  So,  of 
the  vendor's  equity  for  the  un|)aid  purchnse  money  of 
land:  Brown  v.  Vanleer,  7  Hum.,  "239.  Of  these  last 
two  cases,  the  correctness  of  the  first  has  been  doubted, 
and  the  second  has  been  overruled  in  deference  to  the  ' 
su|)posed  policy  of  our  i-egistration  laws:  tihnpkiniton 
v.  McGee,  4  Lea,  437 ;  ./ones  v.  Raghind,  4  J^eii, 
542,  But  these  laws  cannot  jm>sih!y  apply  to  an 
equity  neither  within  their  terms  nor  tiieir  jwliov. 
Such  is  a  constructive  trust  or  ecjuity  arising  from  fraud  : 
Perry  on  Trusts,  sec.  217.  Of  course,  where  instru- 
ments have  actually  beeci  executed  which  are  requii-ed 
to  be  registered,  and  the .  rights,  of  the  piirlies  tnru 
tipon  the  priority  of  registratitui,  the  registr\-  law;: 
necessarily  apply:  Knowlex  v.  MoKitrten,  3  Hum.,  619; 
Myern  v.  Hoax,  3  He:id,  60:  Kirkijotriek  v.  Ward,  h 
Lea,    432;     Simpkinson    v.    McGee,     1    Leu,    437, 

The   equity   of  the   defendants   in    this  oust:  to  be  re- 
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-tored  to  their  lands  licoause  of  the  fraiul  of  i'rovine 
i",  therefore,  :in  equity  not  within  the  purview  or 
policy  of  the  registration  l;iwe.  It  is  a  meritorious 
and  substantial  equity,  which  will  prevail  over  the 
equity  of  a  subsequent  purchaser  in  s:it  is  faction  of  a 
pre  existing  debt,  and,  a  JorUori,  of  a  trustee  or  l»en~ 
eticiary  under  an  assignment  to  secure  such  a  debt. 
Both  parties  are  equalh'  inuuceiit  and  e<|ually  nierito- 
rious,  and  their  rijjlits,  as  between  tlicni,  niu.it  be  de- 
termined by  the  settled  luiv  applicablu  to  such  ca.scs, 
The  leased  property  was  surrendered  l>y  I'rovine  to 
Hillsnian  and  wife  on  September  2o,  ISGS,  iind  to 
Williamson  and  wile  on  tlie  Ist  of  April,  1870,  under 
decrees  of  the  chancery  court,  imd  writs  of  pussesfion. 
Neither  the  i>erfOnal  rejjrisentative  of  Omper  nor  the 
trustees  under  the  tissignnienls  had  ever  been  in  pos- 
session of  the  premises.  Both  of  the  assignments  were 
made  to  secure  pre-existing  debts,  and  without,  so  far 
as  appears,  any  consideration  passing  at  tlie  time.  The 
only  consideration  whieli  could  be  inferred  from  the 
fact*  and  circunistancfs  would  i>e  the  c  msideration  of 
the  extension  of  time  fur  which  the  notes  secured  in 
each  instance  had  to  run.  The  old  notes  and  old 
assignment  were  not  given,  as  urgued  by  the  ieariied 
euuDsel  of  the  eoraplainanl,  for  the  uew  notes  and 
new  assignment.  They  were  simply  esiingui-^'.ed  by 
the  foreclosure  side,  as  tliey  would  have  lieu  liy  a 
sale  under  a  court  decree,  and  the  c 'nvcyaii<e' "f  the 
trustee  to  Provinc  recite."*  that,  by  ajji-cenieiit  of  the 
parties,  Provine  e-tecuted  his  notes  for  the  piirehnse 
money,   instead    of    paying   the   c:tsh.       It   does    net   ap- 
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pear  that  the  time  was  giveo  upon  any  consideration 
other  than  the  mutual  interest  of  the  parties.  A  val- 
uable consideration  includes  not  only  some  valuable 
thing  or  property  paid  or  transferred,  but  also  some 
loss  of  property  or  right,  or  the  forbearing  of  some 
legal  right  or  remedy :  Perry  on  Trusts,  sec.  220. 
The  mere  giving  of  time,  however,  in  a  pre-exiating 
debt  of  itself  can  no  more,  in  the  case  of  a  trust 
assignment  to  secure  it,  be  treated  as  a  valuable  con- 
sideration, than  the'  time  which  is  necessarily  given 
when  such  a  debt  is  satisfied  by  the  conveyance  of 
property.  If  the  extension  of  time  alone  can  ever  be 
treated  as  a  valuable  consideration  within  the  rule  of 
a  bona  fide  purchaser,  it  must  be  when  it  is  expressly 
bargained  for.  No  such  case  is  made  by  this  record. 
Affirm   the   decree   with   costs. 


M.  H.  RiELLY  V.  C.  B.  Enoi-isii. 

^^'lT^'ICASB^  Admlniilrulor',  Traaxaeti'iit  u-itk  or  lialnatai  0^  deeeawd. 
Tlie  slatute  which  forbids  t'itlier  partv,  in  an  ai-tioD  by  or  againRt 
R  per^nnl  representalivi',  to  ICHlifj  ngninst  the  other  as  Ko  nny 
triinBRplioD  with,  or  statement  hj  the  ilecenii«d,  cauuot  be  extended 
by  the  coiirt^i  to  caaee  tiot  within  ilK  terms,  upon  thp  ground  that  ihey 
fnll  within  tho  evil  which  was  intended  to  W  guarded  ogaintit, 

,  thf 
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(he  vendur  of  llie  plnintiffiH  a  comtieteiit  witiiera  lo  [irovt  ihe  *i;ree- 
meDt  between  liini  and  tht  deceased  in  relatitin  ti>  the  chaltel,  h1- 
ihough  the  title  of  ihe  dttpased  itae  also  clniraed  to  be  derived  by 
purchase  from  the  ritneie. 

Same.  Same.  Same.  Bink  of  ncaianit.  In  snch  an  aclimi,  the  Ixtok 
of  acrountK  of  the  deceased,  pur  port  iii|j;  lo  contain  an  aci-oimt  in  his 
hand-writinfc,  wilh  chenilnesK,  is  not  admisMiblc  HKevideiice  on  behalf 
of  the  defendant  to  [irove  the  state  of  accountu  between  liet'i'awd  and 
the  witnesH,  with  a  view  tu  estnlilish  the  title  of  the  ile<'eii».Hi  to  chat- 
lei  sued  for. 


KROM    SHEr.BY. 

Appeal   iu   error   from    the   Circuit   Court    of   Shelby 

WlUDty,  J.    O.    PiKHCE,    J. 

L.  &  E.  Lehmax  for  Rielly. 

SsEED  &  Greene  for  English. 

Cooper,    J.,   tielivered    the   opinion   of  the   court. 

Action  of  replevin  for  a  riafe,  commenced  lietbre  a 
jiL-itice,  U|>OD  the  trial  in  the  cirniit  court,  the  ver- 
dict and  judgment  were  in  luvor  of  the  tlefi-ndant,  and 
plaintiff  apjiealed. 

Brewer  and  Stewart  had  been  partn<r»  as  merchants 
lor  about  six  mon)h:i.  in  1872,  After  the  dissulntion 
of  their  partnership,  Stewart  went  into  business  sepa- 
rately, and  conductetl  a  store  until  bis  death  in  1878. 
The  safe  in  controversy  seems  to  have  iicin  nrif-inally 
lionght  i>y  Brewer  beiore  liis  (X)nnection  with  Srcwart. 
After  they  be|iirated,  in  LST.3  or  1874,  it  was  sent  by 
Brewer  to  the  store  of  Stewart,  where  it  lemaiaod 
until  his,  Stewart'-s  death,  in  1878.  Tiie  plaintiff 
2— vol..  P. 
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claimed  under  Brewer  by  sale  macie  in  Decemlwr, 
1878,  after  Stewart's  death.  The  a^le,  according  to 
the  testimony  of  both  Brewer  and  plaintiff,  was  for 
one  hundred  and  fifty  dollars,  of  which  eighteen  dol- 
lars were  to  be  paid  in  a  debt  due  from  Brewer  to 
plaintiff,  and  the  residue  when  plaintiS  got  possession 
of  the  safe  The  defendaul,  who  waa  the  adminis- 
trator of  Stewart,  claimed  that  the  safe  belonged  to 
Stewart,  and  eume  to  his  hands  as  an  asset  of  his  in- 
testate's  estate. 

The  proof  of  the  plaintiff  tended  to  show  that  the 
safe  belonged  to  Brewer,  and  was  sold  by  him  to  the 
plaintiff.  The  proof  of  the  defendant  tended  to  show 
that  Brewer  had  sold  the  safe  lo  Stewart,  and  that  he 
had  paid  for  it.  As  rebutting  evidence,  the  plaintiff 
introduced  Brewer  as  a  witness,  and  asked  him  to  state 
the  circumstances  under  whicL  the  safe  was  removed 
to  Stewart's  store,  and  what  the  agreement  between 
him  and  Stewart  was  in  regard  to  it.  The  -  defend- 
ant objected  to  the  question,  and  the  court  sustained 
the   objection,   to    which   the   plaintifi'  excepted. 

The  question,  it  is  obvious,  went  to  the  very  heart 
of  the  controversy,  and  the  materiality  of  the  testi- 
mony is  obvious  whatever  might  be  the  purport  of 
the  answer:  Hogan  v.  Slate,  5  Baxt.,  616.  His 
Honor's  ruling  seems  to  have  been  based  upon  the 
idea  that  ihe  real  parties  to  the  suit  were  Brewer 
and  the  personal  representative  of  Stewart,  and  that 
the  testimony  was  inadmissible  under  the  Code,  sec. 
3313d.  That  section  is:  "In  actions  or  proceedings 
by   or    against    executors,    admiuiscrators    or    guardians. 
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in  which  jtwlgment  may  be  rendered  for  or  against 
theiu,  neither  party  shall  be  allowed  to  testify  against 
the  other  as  to  any  transaction  with,  or  statement  by 
the  testatnr,  intestate  or  ward,  unless  called  to  testify 
thereto  by  the  opposite  party."  But  this  suit  is  not 
against  the  defendant  as  administrator  of  Stewart.  It 
is  true,  the  original  snmnions,  affidavit  and  bond  did 
designate  the  defiudant  in  his  representative  capacity, 
but  these  words  of  description,  for  in  the  form  of 
action  adopted  they  could  only  be  treated  as  disoriptio 
persmue,  were  stricken  out  before  the  trial  by  the  jus- 
tice. The  suit  was,  from  the  first,  in  legal  contem- 
plation, and,  after  striking  out  the  descriptive  words, 
io  f)rm  an  action  against  the  defendant  individually. 
He  might  rely  in  defense  upon  the  title  of  his  intes- 
tate, but  that  would  not  prevent  the  plaintiff  from 
proving  the  contract  between  Brewer  and  Stewart  in 
relation  to  the  safe.  Nor,  it  seems,  would  it  have 
prevented  Brewer,  if  he  had  been  the  plaintiff,  from 
testifying  to  the  contract  made  with  the  dereasrd; 
Johnson  v.  Hall.  9  Baxt.,  3-51.  The  statute  cannot 
be  extended  by  the  courts  to  cases  not  within  ita 
terms,  upon  the  idea  that  they  fall  within  the  evil 
.  which  was  intended  ti>  be  guardc<i  agaiust:  HughUtt 
V.  Conner,  12  Heis.,  86;  Fuqua  v,  Dinwiddie,  6 
Lei,   645. 

The  defendant,  when  examined  as  a  wituess  in  his 
own  behalf,  produced  a  buok  of  accounts,  which  he 
«aid  he  had  louitd  ann'ng  Stewart's  books,  and  proved, 
over  phiintiH's  objection,  that  it  contained  an  account 
of -Brewer   in    the   hand  writing   of   Stewart.       And   the 
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court  pennittcd  the  witnees,  over  the  objection  of  the 
pliuntiff,  to  introdnce  the  aecouat  us  evidence.  The 
bill  of  exceptioDB  only  shows  that  the  plaintiff  ex- 
cepted (o  the  question  put  to  the  witness,  without 
stating  any  ground  for  the  objection.  It  is  doubtful 
whether  an  objection  in  that  form  is  sufficient  to  put 
the  trial  court  in  error:  Gamer  v.  State,  6  Lea,  218; 
Founiain  v.  Pellee,  38  N.  Y.,  184,  Ward  v.  KUpat- 
riek,  83  N.  Y,  But  the  testimony  offered,  if  prop- 
erly objected  to,  was  clearly  inadmissible  upon  general 
principles:  OaUaway  v.  McMiikm,  II  Meis.,  58S;  Black 
V.  Mzer,  10  Heis.,  48;  1  Gr.  Ev.,  sec.  115,  el 
seq.  It  might  be  admissible  to  contradict  or  rectify 
the  testimony  of  the  witnessess  of  the  plaintiff  as  to 
the  state  of  accounts  between  the  parties,  if  identified 
as  the  account  spoken  of  by  these  witnesses,  for  which 
purpose  it  ought,  perhaps,  to  have  been  first  submitted 
to  the  witness,  at  any  rate  if  merely  intended  to  con- 
tradict  him. 

The  testimony  touching  the  statements  of  Brewer's 
wife  in  regard  to  the  property  in  dispute,  which  were 
objected  to,  were  admissible  if  she  was  shown  to  have 
been  the  general  agent  of  the  husband,  and  the  fact 
of  agency  was  feirly  left  to  the  jury  upon  a  proper 
ohai^. 

Reverse  and   remand. 
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Jahes  PErrrr  v.  Josephine  Coopbk  et  al. 

1,  SijpKESfE  CopRT,  Btme.  ParHei  not  of  rworrf.  Pereona  not  parties  to 
a  suit  8t  the  rendition  of  a,  decree  in  IUh  court,  cnnnot  be  heard  to 
make  a  motion  to  annul  a  part  of  that  decree. 

i  SupKEHZ  Cou«r.  Jaritdutiim.  Dteree  void.  When.  The  jarisdiction 
of  the  court,  ho  far  a«  it  ia  appellate,  is  contined  to  the  subject-matter 
of  the  record  and  the-  parties  before  the  court,  and  any  action  of  the 
court,  altbongh  entered  in  the  form  of  a  decree,  which  goes  outside  of 
the  record,  ur  undertakes  to  bind  parties  not  before  it,  would  be  eomm 
rum  jvdiee,  and  void. 

3.  Saue.    Dteree  and  artUen  uptnton,     A  motion  to  annul  a  part  of  a  de- 

cree as  inadvertentlj  entered,  cannot  be  entertained,  where  the  written 
opinion  of  the  court  expressl;  directs  that  the  part  of  the  decree  ob- 
jected to  should  be  embodied  tbereio. 

4.  Same.    Pover  to  reco-M,  oUer  or  cgjioin  a  daree.     The  Supreme  Court 

cannot  adjudge  rights  accjuired  under  one  of  itK  decrees,  nor  reverse, 
atler  or  explain  a  decree,  entered   in  conformilj'  with   its  opinion, 

MOTION. 

Motion  to  partially  annul  a  decree  rendered  at  a 
former  term.  In  this  case,  treated  as  a  bill  retained  in 
court  for  the  purpose,  of  administering  the  estate  of 
Geo.  P.  Cooper,  deceased,  an  order  of  reference  was 
made  by  the  chancellor  to  ascertain  and  report  the 
amount  due  Orlando  Brown  for  services  as  agent  of 
the  executrix  in  managing  the  estate  of  the  deceased 
under  the  will.  The  widow  and  children  of  the  de- 
ceased, who  were  also  the  devisees  and  legatees  under 
bis  will,  were  parties  to  the  suit,  as  well  as  the  per- 
sonal  representative    appointed    upon    the   resignation   of 
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the  widow.  The  master  reported  the  amount  due  to 
Brown,  and  this  report  was  confirmed.  The  decree 
concludes  thus :  "''  It  further  appears  and  is  decreed 
that  said  balance  due  said  Brown  is  a  proper  debt 
and  charge  against  the  estate;  and  a  decree  is  given 
said  Brown  for  the  said  sum  of  ?3402.50,  with  inter- 
est from  March  27,  1877,  against  J.  A.  Anderson,  the 
administrator  de  bonis  non  of  Geo.  P.  Cooper,  deceased, 
to  be  paid  out  of  the  assets  of  said  estate  when  they 
shall  come  into  his  hands,  for  which  execution  maj 
issue  as  at  law."  From  this  decree,  Anderson,  as  ad- 
ministrator, took  an  appeal  to  this  court. 

The  cause  was  transferred  to  the  docket  of  the 
Commission  Court,  and  tried  in  1879.  That  court  held^ 
in  a  written  opinion,  that  the  suit  was  virtually  a 
suit  for  the  administration  of  the  estate  of  Geo.  P. 
Cooper,  that  the  court  had  Jurisdiction  to  adjudge  the 
claim  of  Brown,  and  that  the  claim  was  a  proper 
chaise  on  the  estate  of  the  deceased.  The  court  fiir- 
ther  held  that  the  decree  below  should  be  modified 
by  charging  Brown  with  the  value  of  certain  Confed- 
erate money  received  by  him  as  the  property  of  the 
estate,  and  that  he  should  be  limited  to  a  recovery 
against  the  personal  assets  then  in,  or  thereafter  to 
come  into  the  hands  of  administrator  Anderson,  and 
against  any  realty  that  may  remain  not  partitioned,  or 
specifically  set  apart  to  either  of  the  devisees  under 
the  will  of  Cooper,  no  interest  to  be  allowed  either 
for  or  against  him.  A  decree  was  drawn  up,  in  ac- 
cordance with  this  opinion,  embodying  the  modification 
and   limitation,   the   latter   in   the   language   of  the  opiu- 
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ion,  and  a  reference  wiis  made  to  the  clerk  to  aecer- 
tiin  the  value  of  the  Confederate  money.  His  report 
ira-4  confirmed  by  a  decree  which  concludes  thus:  "It 
is  therefore  ordered,  adjudgod  and  decreed  that  the 
said  Orlando  Brown,  have  and  recover  of  the  appel- 
Ifint,  J.  A.  Anderson,  administrator  de  bonis  von  oini 
tidamenlo  annfxo  of  the  estate  of  Gei.  P.  Cooper,  de- 
cea.sed,  the  said  sum  of  ^1801. 16,  for  which  execution 
may  issue,  to  be  levied,  however,  of  the  goods  and 
chattels,  rights  and  credits  of  the  said  Geo.  P.  Cooper, 
deceased,  in  the  hands,  or  which  hereujler  may  come 
to  the  hands  of  the  paid  Anderson  to  he  adminislered; 
and  the  said  Brown  is  hereby  restricted,  for  the  sat- 
isfaction of  the  decree,,  to  such  assets,  or  to  such  real 
estate  of  the  said  Geo.  P.  Cooper,  as  has  not  l)een 
partitioned,  or  specifically  set  apart  to  any  of  the 
devisees  under  the  will  of  the  said  Geo.  P.  Cooper, 
deceased." 

The  heirs  and  devisees  of  Cooper  now,  April  14, 
1882,  mf>ve  the  court  to  set  aside  and  vacate  the  last 
ctauHc   of  the   above   decree,   upon    two   grounds: 

1.  That  so  mucli  of  that  decree,  as  well  as  the 
corresponding  pnrt  of  the  previous  decree,  was  inad- 
vertently   rendered. 

2.  That  the  court  ha<l  no  jurisdiction  to  render 
soy  decree  re9[)ecting  the  realty  of  ^aid  estate,  the 
hfir?  and  devisers  not  being  before  the  court'  either  as 
appellants   or   appellees. 

If  it  be  true  that  the  heirs  and  devisees  of  Geo.  P. 
Cooper  were  not  before  the  court  at  the  rendition  of 
these   decrtes.    it   is   verv   clear    that    thev    are   not   now 


before  the  court,  and  cannot  be  heard  to  make  any 
Dtotion  ill  the  cause.  The  jurisdictioD  of  this  court 
i»  «p()ellutc  only,  and  confined  to  the  subject-matters 
of  the  record  brought  up  from  tlie  inferior  court,  and 
the  pnrties  Kefore  the  court  hy  the  appellate  proceed- 
ings. Any  action  of  the  court,  although  entered  on 
the  minutes  in  the  form  of  a  decree,  which  goes  out- 
side of  the  record,  or  undertakes  to  bind  partiea  not 
before  it,  would  be  simply  void:  Eeutley  v.  Tarktiigton, 
5.   Baxt.,   592. 

ir,  however,  the  heirs  and  devisees  were  before 
the  court,  by  reason  of  the  fact  that  the  claim  of 
-Brown  was  declared  by  the  chancellor  "to  be  a  proji- 
er  debt  and  charge  against  the  estate,"  and  that  the 
api>Gal  was  hy  the  general  repreeentativG  of  the  estate, 
and  could  now  he  heard  to  make  this  motion,  it  is 
impossible,  upon  the  record,  to  say  that  the  part  of 
tlie  decree  in  question  wa-i  inadvertently  rendered.  It 
is  i'l  strict  compliance  not  only  with  the  coDclusion 
announced  in  the  opinion  of  the  Commission  Court, 
but  was  specially  directed  by  that  opinion  to  be  cm- 
hodii'd  in  the  decree.  It  may  be  erroneous,  or  even 
void,  hut  it  cannot  be  said  to  be  inadvertent:  State 
V.  Dimiy,  o  Sneed,  598;  Rutsell  v.  Co/yar,  4  Heis., 
lo4.     . 

It  is  Nug^sted  in  the  argument  accompanying  tlie 
motion,  that  Brown  has  obtained  from  the  clerk  of 
this  court  an  execution  on  that  part  of  the  decree, 
and  sold  under  it  the  remainder  interest  of  the  heirs 
and  devisees  in  land  allotted  to  the  testator's  widows 
iu   dower,   sht    having    dissented    from    the    will.       And 
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tlte  object  of  the  motion  in,  perhaps,  to  obtain  ao  ex- 
pression of  opinion  by  this  court  as  to  the  propriety- 
or  legality  of  that  proceeding.  But  we  cannot  act 
opoB  matter  outside  ^f  -  the  record  nor  adjudge  rights 
acquired  under  a  decree  upon  motion.  And  Lord  Ba- 
con's ordinance  is  that  "  no  decree  shall  be  reversed, 
altered  or  explained,"  hut  upon  bill  of  review. 
Motion   disallowed. 


Samuel  Henderson  i:  W.  H.  S.  Hill  et  al. 

1.  Thdbtees.  latereel  vkUh  U\ey  lakt.  The  doclrine  in  Ibis  Stale  is,  that- 
iruslees  take  that  quantity  uf  inlt^reHl  which  thi^  purposes  of  the  trust 
requires. 

-.  Sake.  Luaiiatian  of  frugf  eiiate  in  fet.  An  espri^ss  limiCiition  iif  the 
trust  eiitate  in  fee,  created  by  deed  in  land,  will  not  be  cut  down  lii  a 
IcoeKiale  where  the  fee  is  required  for  thi'  pu^pl)M^  uf  the  triml,  niir, 
ilaemt,  in  any  case,  unlesn  the  limitation  be  restrained  by  the  terma 
of  ibe  Heed  to  so  much  of  the  trust  at  relates  to  the  equitable  eslaie 
ander  a  fee, 

A  SiME.    5)iecW  or  aetice  Irani.    A  truBl  in  fee  in  limd,  created  to  protect    ■ 
the  e«Iaie  for  a  prescribed  period,  and  tii  prcservi-  contingent  remnin- 
lieni,  it  H  s))ecial  or  active  iruHi  which  in  not  exi'cnted  in  the  bcnefi- 
fiaricit  cither  under  the  Btatutf  of  nxex,  or  llic  law  as  settled  in  this 
State. 

J.  iSave.  Tnat.  Legai  and  ftjuiOiltk  ataio'.  Ez^iilioa  operalt*.  When. 
An  execution  only  operates  upon  an  estate  in  n'bicli  the  legal  title  is 
Hiupled  with  the  iKneticial  interest,  or  in  which  the  legal  and  equita- 
ble in(ere«tB  are  luerned  by  liiw  in  the  same  pir>.>n,  or  so  combine  in 
him  that  he  has  a  right  to  call   for  iin  immediate-  conveyance  uf  the 
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lezal  ^t;ile:  l>iit  thtTC  eaa  be  ti<i  ni>-rcrr  nor  right  l< 
K'lcal  I'^L^iiv.  wlii-rv  ihe  legfiit  anil  «<|iili3ble  ^taio  are  do 
nile.  or  vlitt?  ihvir  union  wnulil  )k  mnirarv  lo  the  inttMit  of  (he 
grantur. 
fi.  Same.  Si™,'.  Eifuivm  riff  n/V  o/irmir.  flini.  An  eiei-utiou,  there- 
.  fore,  vill  ni>i  operate  on  laml  cnnvered  in  fte  In'  deed  to  >  molher  in 
trost  f<>r  licr  I'Wii  U:4  iliiriof;  life  or  wiilnwhriod.  anil.  u|>nn  her  denth 
or  mniTin£>-.  tn  lie  runvwHl  hv  ihelni-liv  in  'ii>-h  ol  her  three  ilniigh- 
ten  nnnieil  m  mav  Iht-n  he  livinft,  and  the  children  of  such  of  (hem 
ot-  mn.T  lie  iltnJ,  i>r.  if  (he  duiighter-  W  all  cle.id,  t<>  their  deecendsnlii 
prr  rtrijuf.  and.  if  nu  living  dnvendanli^.  (o  (he  gTan(oiv,  the  iiltlmsle 
I'Onlingent  r.iiiainder  lieiiii;  e.invt-yed  hv  ih^-  grantor  to  the  mci(her. 


FROM    SHELBY. 

A[>|uul  fiiKii  till-  Ciiancerv  Court  at  Menophis.  W. 
W.  McDowKi-L,  Ca. 

Smith  A  Collier   for  oonipininant. 

J.  G.  A-  H.   P.  Wallace   fi.r   tlefbndiiiit>. 

C<M>PEi(,    J,,    dclivci^'il    the    opinion    of  tlie    court. 

By  iliis  ejecHnPiit  liill  the  eoinpltiinadt,  Hfndyrson, 
seeks  to  re^-over  from  the  (lefoiuliut,  Hill,  a  tract  of 
land  nc;ir  tlio  city  of  Memphis,  contaiuing  ahout  twen- 
tv  acre.=.  Bolh  |i;irlif.s  clai(u  tintU-r  the  sanie  title ; 
the  cOii))>ktn:nit,  u^  u  [Hirc!i:tsoi-  of  the  lauil  iiC  execu- 
tion atle,  mid  the  defendant,  Uy  oonvey.ince  from  the 
exccutiou  <lchtor.  The  ohiiieullor,  on  final  hearing, 
dismisMd    the    bill,    and    complain.iut    iip]>ealed. 

On  the  ;id  of  Oetulier,  lS-j:i,  the  land  in  contro- 
versy w;is  conveyed  to  EU7:i'.)e(h  M.  Currin,  her  heirs 
aud  aff!-ifrn,-:  Kirever,  hy  deed,  to  have  and  to  hold,  to 
her,    her    heirs    an<l    assiirn-     forever,     upon     the    follwing 
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trosts,     that    is    to   eay,    "fi»r    and    during    the   present 
widowliood     of    the    said     Elizaheth    M.   Currin,   or   fop 
&ud     during    her     natural    life    if   she    shall    not    again 
marry,    in   trust    for    the    ouly    proper    use   and   benefit 
(if  hc-rsolf,    the    said     Elizabeth    M,    Currin;     and    upon 
(he     further    trust    that,    at    the     marriage    of   the   said 
Elizabeth   M.   Currin,    if   she   shall   again    marry,   or    at 
her   death,   if  she  shall   not   again    marry,   that   the   caid 
land    be   conveyed    in   fee   to    (her   daughters),   Sarah    P. 
Currin,    Eveline    M.    Currin    and    Catherine   Currin,   or 
such    of    them     as    shall    be   living  then,   and   the   child 
or  children   of  any   one   or   more   of  them,  the  child  or 
children   of  u   deceased    one   to    take   the  share  of  its  or 
their    parent;     and     in    case    all    three     of    said    Sarah 
P.,     Eveline    M.,    and     Catherine,   shall    be    then   dead, 
M>me  one   or    more   of   them    leaving  descendants   at  the 
death   or  marriage   of   said    Elizabeth    M.,    then  the  said 
lund    to    be    conveyed    to    the    said    descendants   in    fee 
per  UrifteD;     but   if   at    the    marriage   or    dealh   of    the 
said   Elizabeth  M.,    all    of    the   said   Sillie   P.,    Eveline 
M.,   and    Catherine,   shall    be    dead,   and    there   shall    be 
then   no   living   descendants   of  any   of  them,   then    said 
lind  shall   be   forthwith    conveyed    back    in    fee   to   the 
grantors.       And    upon    this    further    trust,   that,    in   the 
event   the   suid    Elizabeth    M.,  shall  marry   or  die  before 
the  youngest   6f  said   Sarah    P.,    Eveline   M.,   and  Cath- 
erine,   living    at    such    marriage    or    deiith   of    the   said 
Elizabeth    M.,   shall    arrive    at    the    age    of   twenty-one 
years,   or    marries,    that    from    such   death   or   marriage 
of  the  i^id    Elizabeth    M.,    until    the   youngest  of    said 
Sarah   P.,    Eveline   M.,   and    Catherine   living,   shall    ar- 


rive  at  ihe  age  of  twenty-one  years  or  iDarriee,  in  trust 
for  the  said  Sarah  P.,  Eveline  M.  and  Catharine,  but 
not  subject  to  sale  or  partition;  and  if  no  one  of  said 
Sarah  P.,  Eveline  M.,  and  Catherine,  shall  marrj-  or 
wrive  at  the  age  of  twenty-one  years,  then  the  said 
land   shall  be  conveyed   hack  in   fee   to   the   grantors." 

On  December  7,  1867,  the  same  grantors,  by  deed 
of  that  date,  reciting  the  previous  conveyance,  "bar- 
gained, sold,  released  and  relinquished  to  the  said  Eliz- 
abeth M.  Currin,  her  heirs  and  assigns  forever,  all  and 
every  right  or  interest,  in  present  or  future,  that  they 
may  have,  or  might  hereafter  have,  in  and  to  the 
piece  of  ground  deacribe^i,  and  also  any  and  all  con- 
ditions, limitations  and  reservations  in  behalf  of  them- 
selves, and,  so  fiir  as  they  legally  may,  in  behalf  of 
others  that  may  be  contained  in  the  deed  of  the  3d 
of  October,  1853;  it  being  the  true  intent  and  pur- 
pose of  this  instrument,  so  far  as  the  said  parties  of 
the  first  part  legally  may,  to  disembarrass  the  said 
Elizabeth  M.,  of  all  hindrances  in  any  application  that 
she  may  make  to  any  court  having  jurisdiction  of  the 
subject-matter,  in  her  own  name  and  that  of  her  said 
-children,  for  the  sale  of  the  land,  aud  the  re-invest- 
ment of  the  proceeds  thereof,  in  such  manner  as  may 
be  found  or  decreed  to  be  most  advantageous  for  the 
interest   of  herself  and   her   said   children." 

In  the  month  of  March,  18-53,  a  bill  was  filed  in 
the  chancery  court  of  Williamson  county,  in  which 
county  the  said  Elizabeth  M.  Currin  and  her  children 
then  resided,  by  Randall  M.  Ewing,  as  guardian  of 
the   three  children,  who  were  minors,  against  the  mother 
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unci  children  for  the  purpose  of  having  the  said  land 
sold  because  for  the  interest  and  necessary  for  the 
support  of  the  beneficial  owners,  such  proceedings  were 
had  in  the  cause  that  a  decree  was  rendered  author- 
izing &  sale  of  the  land,  bat  the  execution  of  the  de; 
eree  was  postponed  from  time  to  time  in  the  hope  of 
an  enhancement  in  the  value  of  the  property.  At 
last,  when  the  order  of  sale  was  about  to  be  per- 
emptorily enforced,  the  defendants  brought  the  case 
into  this  court,  where  it  was  heard  on  the  29th  of 
February,   1872. 

In  the  meantime,  on  March  18,  1868,  J.  &  M. 
House  had  recovered  a  judgment  in  the  circuit  court 
of  Williamson  county  against  Elizabeth  M.  Currin  and 
Sarah  P.  Currin  for  $5031.9.'i.  On  May  19,  1868, 
m  alicut  execution  issned  on  this  judgment,  and  was, 
on  the  25th  of  the  same  month,  levied  upon  the  in- 
terests of  Elizabeth  M.  and  Sarah  P.  Currin  in  the 
land  in  controversy,  the  levy  not  stating  what  the  in- 
terest of  either  debtor  was.  On  July  8,  1868,  the 
said  Elizabeth  M.,  and  Sarah  P.  Currin  filed  what  is 
c&lled  a  supplemental  bill  in  the  original  case  of  Ran- 
dall M.  Ewtng,  guardian,  against  J.  &.  M.  House,  for 
the  purpose  of  enjoining  further  proceedings  under  the 
^d  execution  and  levy,  until  the  land  could  be  sold 
under  the  decrees  in  said  original  cause.  An  injunc> 
tion  was  granted  accordingly,  which  the  chancellor  re- 
fused to  dissolve.  The  proceedings  under  this  supple- 
mental bill  was  taken  up  to  the  Supreme  Court  at 
Nashville  with   the   original   cause. 

Upon  the   final    hearing    of   these    cases   by   the   Su- 


preme  Court  on  February  29,  1872,  the  court  was  of 
opinion  that  the  original  bill  had  been  improvident! y 
filed  and  dismissed  it,  The  court  also  dismissed  the 
supplementil  bill  at  the|  cost  of  the  c  implainants  there- 
in. At  the  same  term,  W.  H.  S.  Hill,  who  had  been 
the  clerk  of  the  chancery  court  of  Williikmsou  county 
during  a  part  of  the  time  when  the  original  cause 
above  mentioned  was  pending  in  that  court,  and  after- 
wards a  special  commissioner  in  said  cause,  filed  a 
petition  for  a  reheariug  thereof,  upon  the  gruund  that 
he  had,  under  the  orders  '  of  the  chancery  court,  ad- 
vanced money  for  the  benefit  of  the  said  Elizabeth  M. 
Cnrrin  and  her  children,  and  hiid  an  interest  in  the 
litigation.  The  only  entry  on  the  minutes  of  the 
court  at  that  term  touching  the  jittition,  is  simply  that 
Hill  eoraes  and  files  it  for  a  rehearing  of  the  cause. 
On  February  13,  lS7o,  this  petition  was  dismissed  by 
the  court  upon  the  ground  that  the  petitioner  was 
nut   a   party    to   the   cause. 

On  March  13,  1875,  Elizabeth  M.  Currin  and  Sa- 
rah P.  Currin  sold  and  conveyed  their  interest  in  the 
land  in  controversy  to  W,  H,  S.  Hill,  by  deetl  duly 
registered,  on  the  15th  of  that  month,  Hitl  went 
into    possession   of  the    land,  and  tlaims  uoder  this  deed. 

On  February  17,  1873,  J.  &  M.  House  transferred 
to  the  complainant,  Henderson,  their  judgment  against 
EliKaheth  M.  ;ind  Sarah  P.  Currin.  On  the  27th  of 
July,  1875,  complainant  took  nut  a  reiulitioni  exporicut 
for  the  sale  of  the  land  under  tlie  original  levy  of 
the  26th  of  May,  18C8.  And,  on  August  3,  1875,  he 
sued   out   a  pluries  fieri  facian  on    the  judgment.      Both 
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of  these  writs  seem  to  have  been  placed  in  the  hands 
of  the  bhcriB'  of  Slu-lliy  county,  who  levied  the  fieri 
facias  on  the  iutcrest  of  the  judgment  debtor  in  the 
laod  in  I'on trovers)',  describing  the  interest  of  Elizabeth 
M,,  as  a  life  estate  in  the  whole  tmct,  and  ihe  inter- 
est of  Sarah  P.,  as  a  remainder  in  an  undivided  one- 
third.  On  the  18th  of  October,  1875,  the  Blierift' aold 
the  land  tit  public  vendue  to  the  complain:int,  and  af- 
terwards made  him  a  conveyance  by  separate  deeds  of 
the  interest  of  each  debtor,  reciting  the  sale  as  having 
l)een  made  both  under  the  venditioni  expoiiun  and  the 
fieri  facias.  The  formal  return  of  Ihe  Hide  is  on  the 
Jieri  facias. 

It  suAiciently  apiiears  that  Elizabeth  M.  C'urrln  baa 
never  married  again,  and  is  still  living;  itiat  Sarah 
P.  Currin  and  Kveline  M.,  are  aiso  living,  the  Inttcr 
having  intermarried  with  Bellville  Temple;  that  C.ith- 
triue  Currin  is  dead,  having  6rist  made  a  will,  devis- 
ing her  interest  in  the  land  in  trust  fir  lier  mother 
and  her  sister  Sarali.  Tlie  youngest  cliiM,  it  may 
fairly  lie  presumed,  tiiougli  the  fact  does  not  positively 
appear,  arrived  of  tigu  before  lier  death.  The  fact  is 
not  material  to  the  complainant's  riglits,  who  only 
claims  tlie  specific  interest  of  the  execution  debtor  sold 
and   couveyetl   to   him. 

The  deed  of  October  3,  185-3,  in  the  events  which 
have  ItapjK-ned,  convi-yed  the  land  in  controversy  t>  Eliz- 
^>eth  -M.  Curritt,  her  heirs  and  assigns  forevir,  in  trust 
W  her  own  use  and  lieneRt  during  widowliood  or  life, 
*nd,  upon  her  marriage  or  <leath,  "to  lie  conveyed  in 
tee    to  her  three  daughters,  or  sucli    of  them  as  shall  be 
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living  then,"  and  the  child  or  children,  if  any,  of  such 
as  may  be  dead,  who  shall  take  the  share  of  the  pa- 
rent, and  if  all  three  of  the  children  be  then  dead, 
to  the  descendants  of  any  of  them  per  alripes,<  and  if 
no  descendants,  then  to  b?  re  conveyed  in  fee  to  the 
grantors.  The  deed  of  December  7,  1867,  conveys 
the  contingent  interest  of  the  grantors  to  Elizabeth  M, 
Cnrrin.  That  instrument  does  not  otherwise  affect  the 
previous   deed. 

By  the  o ritual  and  subsequent  deed:),  the  fee  of 
land  is  vested  in  Elizabeth  M.  Currin  in  trust  for  her- 
self during  life  or  widowhood,  and  then  to  be  conveyed 
to  her  children,  or  their  descendants,  as  the  case  may 
be,  living  at  the  termination  of  her  estate,  and  if  no 
child  or  descendant,  then  to  her  heirs.  In  other 
words,  there  is  a  trust  in  fee  created  to  protect  the 
estate  for  a  given  time,  and  to  preserve  contingent 
remainder.  Such  a  trust  is  a  special  or  active  trust, 
not  within  the  statute  of  uses,  nor  executed  in  the 
beneficiaries  under  the  law  as  settled  in  this  State: 
Perry  on  Trusts,  sec.  305;  Hooberry  v.  Harding,  3 
Tenn.  Ch.,  677;  Forca  v.  Brown,  3-2  N.  J.  Eq.,  118; 
Hddf.nburgh.  v.  Blair,  30  N.  J.  Eq.,  645.  And  see 
Verdin  v.  Sloeum,  71  N.  Y.,  345;  Donovan  v.  Van 
De  Mark,  78  N.  Y.,  244.  "The  established  doctrine 
of  this  Suit«  is,  that  trustees  take  exactly  that  quan- 
tity of  interest  which  the  purposes  of  the  trust  re- 
quire: Per  McKinney,  J.,  in  Elli&  v.  Fisher,  3  Sneed, 
234.  The  question,  as  a  general  rule  is,  not  what 
estate  the  language  used  will  conv6y  to  the  trustee, 
but    what   interest   the   exigencies   of   the   trust   demand : 
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Harding  v.  St.  Louw  Life  Lis.  Co.,  2  Teiin.  Ch.  647. 
Aod  tki»,  whelher  the  tniat  be  erected  by  will  (Smith 
V.  Metcalf,  1  Head,  68;  Bow^s  v.  Bowers,  4  Heia., 
;i02),  or  by  deed:  Aiken  v.  Smith,  1  Sneed,  304; 
WiUiamBon  v.  Wiokemham,  3  Cold.,  o2;  Park  v.  Cheek, 
4  Cold.,  20.  In  the  case  of  a  deed,  it  has  !)een 
held  that  un  express  limitatiou  of  tlie  trust  e-state  in 
fee  of  land  will  not  be  cut  down  to  a  leiis  estate 
merely  because  a  fee  in  the  trustee  is  not  necessary 
for  the  purposes  of  the  trust,  but  the  limitation  must 
tte  itself  restrained  by  the  tornis  of  the  deed  lo  so 
much  of  the  trust  aa  relates  to  h  lesser  estate:  Stuiih 
V.  Thompson,  2  Swan;  386,  339;  Watkins  v.  Speckt,  7 
Cold.,  585,  Whether  this  distinction  is  sound  or  not, 
there  can  be  no  doubt  that  an  express  limiiation  of 
the  trust  estate  in  fee  will  not  be  cut  down  to  a  less 
estate  when  the  fee  is  required  for  the  piiri)>ses  of 
the  trust :  Gaidetihire  v.  Hinds,  1  Head,  403,  And 
the  fee,  as  we  have  seen,  is  neeessary  where  the  ob- 
ject of  the  limitation  is  to  preserve  contingent  remain- 
ders during  the  existence  ()f  the  previous  esliite,  and 
secure  a  conveyance  of  the  entire  estate  ii]ion  the  ha]>- 
pening   of  the   contingency. 

An  execution,  in  tliis  State,  only  opirates  upon  a 
legal  estate:  Sj>rivger  v.  Smith,  3  L(-;i,  737.  There 
luust  be  s»mie  beuefici:il  interest  in  the  delitnr,  not  a 
mere  naked  legal  title:  Thovui^  v.  M'tilk'-r.  G  Hut..,, 
93.  If  the  legal  title  and  the  beneficial  inlcrcsr  e.>in- 
biiic  in  the  same  individual,  the  cstniv,  both  by  (he 
statute  of  2!l  (Jharles  9,  and  by  onr  'Statutes,  may  be 
readied  by  execution,  iis  in  the  case  of  resulting  trusts. 
3^voi..  9. 


Ilirndfrson  K  Hill. 

But  this  doctrine  only  applies  in  cases  of  merger  or 
where  the  efMiii  que  ininf  has  the  whole  beneficial 
interest,  with  tlie  rijiht  to  c;ill  for  an  immediate 
conveyance  to  him  of  the  legal  estate:  RwtfieU  v. 
Sfinson,  3  Hayw.,  1;  Freem.  on  Ex.,  sec.  190.  It 
■does  not  apply  when  the  limitation  in  fee  mnst  Iw 
kept  alive  for  the  pnr|)oses  of  the  trust.  And  there 
can  be  no  mertjer  where  the  legal  and  equitable  es- 
tates are  not  commensurate:  Perry  on  Trusts,  sec,  13. 
Or  where  the  merger  would  be  contrarj-  to  the  intent 
of  the  grantor:  7</.  sec.  347.  In  this  view,  neither 
the  trust  estate,  nor  the  beneficial  interest  created  by 
the  original  trust  conveyanoe  of  the  land  in  contro- 
versy could  be  reached  by  the  execution  of  the  com- 
plainant. And  tlie  weight  of  authority  seems  to  be 
that  even  a  legal  contingent  remainder  is  not  subject 
to   execution:     Freem.   on    Ex.,   see.    178. 

This  conclusion  renders  it  unnecessary  to  consider 
whether  the  decree  of  the  Supreme  Court  of  February 
29,  187'2,  was  suspended,  and  the  injunction  againcC 
proceedings  under  the  levy  of  the  House  execution 
was  kept  alive  by  the  filing  of  the  petition  by  Hill, 
who  was  no  party  to  the  .suits,  without  any  order 
of  the  court  ou  the  subject;  or  whether  the  original 
levy  was  ahaudoiied  by  suing  out  a  new  execution. 
It  is  probable  that  both  points  would  be  ruled  against 
the   c(iniplain:int. 

Affirm    the   dci^ree    with    costs. 
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E.  Whitmork  v.  M.  T.  Ball, 

PiiEAoiNGS  AND  Phactice.  AVti'  tr!aL  Maeoaduel  qfjuiy.  Upiin  a  mi>- 
lion  for  a  new  trial  based  iip>in  nifidavit  beonunc  of  the  migi-uiidiict  at 
» juror,  it  h  tlie  Jiity  of  the  tourt,  to  examine  in  ni)fn  court,  the  jtirorB 
1*  to  «iieh  migfonducl. 


FBOM    SHELBY. 

Appeal  in  error  from  the  Circuit  Court  of  Shelby 
county,      J.  O.  Pierce,  J. 

FisLAY  &  Peters  for  Whitmore. 

W.  M.  Randolph  for  Ball. 

TuB.SBY,  J,,  delivered   the   opinion   of   the   court. 

Aft«r  verdict  in  an  action  for  libel,  plaintiff  in  error 
moved  for  a  new  trial,  and  read  liis  own  affidavit 
^taiiog  his  grounds  as  follows:  That  A.  M.  Stoddard, 
"ne  of  the  jury,  after  the  Jury  had  retired  for  consul- 
ration,  stated  to  it,  that  to  hie^  knowledge,  W.  L. 
Trask,  who  wrote  the  article  in  the  Ledger  about 
which  this  controvert^y  i^,  had  prejudice  and  malioe 
■pinst  the  plaintiff,  because  when  he  had  charge  of 
the  European  Hotel,  the  plaintiff  had  retused  to  give  hiai 
free  dinners  or  free  meaN,  or  free  board  at  his  hiiuse- 
fhit  the  Public  Ijedger  {which  published  the  article 
•■omplained  of,  and  of  which  Whitmore  is  the  owner), 
had  piihlished   other  articlrew   defamatory  of  individuals, 


and  that  he  wanted  to  stop  it,  that  it  had  published 
unJiiBt  and  &lse  articles  about  a  society  of  which,  he 
(the  juror),  was  a  member,  and  that  he  had  not  for- 
gotton  it,  and  that  he  wanted  to  punish  Whitmore  for 
these  things.  He  further  said  that  the  witnesses  who 
had  given  damaging  testimony  as  to  the  character  of 
the  plaintiiT,  and  of  the  hotel  he  kept,  he  did  not 
believe,  that  he  bad  lived  at  the  hotel  and  knew 
better,   etc. 

The  affidavit  further  states,  such  sUitements  made 
in  the  jury  room,  were  calculated  to  mislead  and  prej- 
udice the  jury,  and  affiant  believes  did  have  an  im- 
portant effect  and  influence  on  the  jury  in  inducing  it 
to  yield  to  Stoddard's  suggestions,  and  give  a  verdict 
for  damages.  Without  them  he  believes  the  verdict 
would   have   been    for  him,   or   merely  nominal  damages. 

The  affidavit  discloses  the  names  of  three  jurors 
.  from  whom  the  facts  of  Stoddard's  conduct  ■  had  been 
learned,  but  who  refuse  to  voluntarily  give  their  affi- 
davits, but  say  they  will  make  the  statements  if  called 
by  the  court,  or  as  the  court  may  order.  The  action 
of  the  court  is  set  out  as  follow :  "  The  court  refused 
to  permit  counsel  to  examine  the  said  jurors  in  open 
court  as  requested,  holding  it  improper  to  do  so  in 
the  absence  of  affidavits  from  the  jurors  themselves, 
and  informed  defendant's  counsel  that  the  court  would 
wait  for  an  affidavit  from  a  juror,  and  would  con- 
sider  it,    if  presented." 

The  court  was  then  re<{uested  to  examine  the  jurors, 
or  any  of  them,  touching  the  evidence  of  Stoddard  in 
the  jury   room.       This   was   refused.       The    court   hold- 
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iag  it  to   be   improper  in    the    absence   of   affidavits   of 
the  jurors  themselves. 

That  a  verdict  may  be  attacked  and  set  aside  for 
the  miscoDduct  of  a  juror,  established  by  the  testi- 
mony of  his  fellows,  is  too  well  established  in  this 
State  to  be  disturbed  nnv.  We  know  of  no  rea- 
son in  public  policy  why  it  should  be  otherwise.  It 
'^rtaiDly  has  a  controlling  tendency  to  insure  purity 
and  &irness   in  jury   trials. 

The  statement  of  Stoddart,  as  discovered  in  the 
affidavit,  were  calculated  to,  and  no  doubt,  did  preju- 
dice the  jury  and  incline  its  minds  to  a  verdict  against 
the  plaintiff  in  error.  Treating  the  affidavit  as  prima 
fitcU  true,  it  is  certain  that  Stoddard  was  the  friend 
snd  desperate  advocate  of  the  defendant  in  error.  That 
■i  &ir  and  impartial  trial  could  not  be  had  at  his 
bads.  A  strong  presumption  arises  that  his  conduct 
in  the  jury   room   brought   about   the    verdict. 

This  court  has  several  times  said,  the  better  prac- 
tice is,  to  examine  the  juror  in  open  court.  Such 
wurse  gives  the  adverse  side  full  opportunity  to  test 
ihe  witness  and  place  before  the  court  the  facts  in 
iheir  true  li^ht,  no  room  is  left  for  sliding  over  or 
'■oncealing  facts,  which,  if  left  out  of  an  affidavit,  puts 
iin  the  matter  a  face  wholly  different  from  the  truth. 
In  this  uase  the  accusing  jurors  had  refused  to 
make  written  affidavits,  and  we  know  of  no  rule  by 
which  court  or  counsel  could  have  compelled  them  to 
answer  questions.  In  this  case  it  appears  that  the 
affidavit  had  been  filed  long  enough  to  have  given  the 
plaintiff   and    counsel    ample    time    to    examine    it    and 
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prei»re  to  defeud  against  it  before  the  action  of  the 
court  was  invoked,  or  iiiqiiiriug  into  the  conduct  of 
the  offending  juror.  THis  fact  excites  a  decidedly 
strong  suspicion  that  the  &cts  charged  could  not  be 
rebutted,  and  we  wilt  look  to  it  as  a  circumstance  in 
the  nature  of  a  confeHsion  on  the  part  of  the  plain- 
tiff below,   of  the   truth   of  the   charges. 

Under  all  the  circumstances,  we  are  of  opinion  the 
court  should  have  examined  the  jurors  offered,  or  a 
sufficient  number  of  them,  some  of  whom  were  pres- 
ent under  subpicna,  to  have  shown  the  truth  or  felse- 
hood  of  the  facts  charged,  and  their  influence  upon 
the  jury  in  arriving  at  its  verdict.  It  was  within 
the  legitimate  power  of  the  court  to  have  compelle<l 
the  attendance  and  deposition  of  each  juror.  CounKel 
and    parties   were   powerless   to  compel  written  affidavits. 

Reversed.       Judge   Cooper   dissents. 


LouiHviLLB  &  Nashville  R.  Co.  v.  Jane  E.  Weaver, 

1,  Common  C A BKIER.  ffiw/rf.  Eeidraiv  Tlie  receipt  of  gdiMis  by  a  <-oni- 
mun  earner  directed  tii  a  place  beyond  the  terminus  i>f  the  carriiT'i' 
line,  without  anv  liniitatiuci  of  reM]ionslbility,  ih  pri^na  f'lrie  evidi^iiit- 
of  an  undertakini;  to  cun7  the  goodn  to  llie  p1a<^  to  which  thev  u-t^ro 
directed,  and  reiiderB  the  cnrrier  liable  for  their  carriage  t»»    thjit 
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~  Same.  Rtggage of  paitenyer.  A  (■arriercimirittliiig.wjtlioiU  liinilalion 
of  nrspnnHibilily,  In  i^nrry  the  baggage  of  n  paadengt r,  anJ  giving  a 
■-h«ck  therefor  ti>  a  given  point  beyond  tlie  termiDiix  of  ihe  carrier'.^ 
line,  becomes  liable  for  the  carriage  otmich  baggage  in  the  same  way. 
and  to  thp  Bame  eilent  as  the  carrier  of  goods,  althongli  the  pa«K'nger, 
whi>si!  bapgaee  is  thiiB  checked,  may  piiri'ha.-*  ami  travel  upon  a  coii- 
[Min  ticket 

3.  SiME.  &aBu  Where,  therefore,  the  defendant,  a  cdiumoii  carrier,  nold 
to  the  plaintifl  Ii^^kela  for  herself  iind  family  for  transportation  by 
railroad  from  Memphis,  Tenn,.  to  San  Franciivu,  California,  eaeli 
ticket  having  separate  coupons  for  each  carrier  over  whoae  road  the 
route  lav,  and  ga>e  plaiiitifT  a  ebeok  for  (he  carriage  of  her  baggage 
to  Omaha,  and  a  loss  of  baggage  orcurred  before  reaehinc;  Omaha  hul 
after  leaving  defendant'^  own  road,  the  defendant  was  lield  liable  fur 

■1,  Samk.     .Su-iw.      C'.ttipenmtio    II     (         Th    [la'n'fT      8      !'    n  "a.:., 

applied  to  the  railri)  d         \       es  wh       ro   I    la  lie       d  Om  h    for 

eompenflulion  for  th     ton.         i  those       mi   n  h  I    d  n      g  all 

liability,  made  n  ded         o     [        h     pi         fl  k            er 

iheir  road^  in  cons  [                f  1      rel    ae    f    II  t    m    ^        1 1!   m 

for  the  alleged  los.-;    t     »  h  Id  th  t         h       h  y                    h      e- 
leaxe  afTccled  the  liab  I         f  th   d  f  n  1 

FROM    SHKI.BY. 

Appeal  in  error  Irotii  the  Circuit  Cimrt  of  Sliellty 
'■omity.      C.    W.    Hkiskei,!,,   .1. 

f^TES  &  Enletf    for   Railrontl    Cinii|>any. 

L.  B.  McFarland   for   Weaver. 

Cooper,   J.,    delivered    the   opinion    of  tlie   court. 

The  judge  of  the  circuit  court  tried  this  cawe  with- 
out a  jury,  and  rendered  jiidgnieiit  in  favor  of  the 
X>laiutiff  behiw,  Jane  E,  Weaver,  iijiuiiiht  the  Loui^viMo 
A:  Xiishvijle  Bailnmd  Company  for  the  anmunt  claimed 
for  loss  of  baggage,   and    the    conipatiy   appealed. 
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The  1ri:il  jmlgc  foiinil  thnt  the  plaintiff  purchased 
from  the  iigent  of  the  (ief'ndunt  at  Mcnipliis  through 
coupon  tickets  for  herself  and  family  from  Memphis, 
Tennessee,  via  Milan,  St.  Louis  and  Omaha,  to  San 
Fraiiciwo,  C'Hiifnrnia,  and  started  on  the  trip  May  29, 
1877;  Ihat  liCr  baggage  was  checked  by  defendant's 
agenis  at  Memphis  fn.m  that  city  to  Omaha;  that 
this  baggage  was  delivered  in  gnod  order,  on  the'  same 
day,  by  the  defendant  to  the  next  connecting  road  at 
Milan  in  this  State,  and  that  the  Kiss  sued  for  oc- 
cuiTi'd  hcfoie  thi;  plaintiff  with  her  baggage  reached 
Omaha.  The  judgu  furblier  found  that  the  plaintiff, 
upon  discovering  her  loss  after  she  arrived  at  Saa 
Francisco,  applied  to  the  Union  and  Central  Pacific 
Railroad  Companies  for  com[»ensation  lor  the  loss;  that 
tlie  companies  denied  any  liability,  but,  upon  the  re- 
turn trip  of  the  plaintiff  in  November,  allowed  her  a 
deduction  of  between  one  and  two  hundred  dollars  on 
the  co!it  of  transportation  over  their  roads  to  Omaha, 
in  consideration  of  her  reieate  of  all  claim  against  the 
said  Union  and  Pacific  R:ulroad  Companies  for  the 
alleged  lots,  and  that  the  plaintiff  agreed  in  writing 
to   these   term.-. 

The  licki'ls  issued  by  the  defendant  to  the  plaiutifP 
contained  a  separate  coupon  for  euch  railroad  company 
over  whose  road  she  would  pass  en  route,  the  defend- 
ant's road  only  extending  from  Memphis  to  Milan. 
Each  <'Oupon  contained  a  memorandum  that  it  wns  is- 
sued by  the  defendant,  the  name  of  the  r.iilroad  com- 
pany owning  that  part  of  the  line,  and  the  names  of 
tlie   places   at   which    that   part   of    the   line    commenoed 
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and  ended.  Tlie  coupons  did  not  purport  on  their 
face  to  be  issued  by  the  several  companies,  nor  were 
they  signed  with  any  name.  The  only  signature  wan 
that  of  the  general  ticket  agent  at  the  end  of  the  last 
coupon.  The  check  given  for  the  baggage  was  the 
usual   metitl   check. 

The  judgment  rendered  was  for  the  full  amount 
claimed    without   deduction. 

It  is  well  settled  that  a  railrond  company,  as  a 
common  carrier,  may  contract  to  carry  to  a  point  be- 
yond the  terminus  of  its  own  line  so  as  to  become 
liable  for  its  delivery  at  that  point,  nnd  that  the  lia- 
bility thus  attiiching  at  the  commencement  will  con* 
tinue  throughout  the  whole  transit,  all  connecting  lines 
of  carriers  employed  in  furthering  and  completing  such 
transportation  becoming  its  agents,  for  whose  defaults 
il  is  responsible:  Railroad  v.  Stockard,  11  Heis.,  568; 
Hutch,  on  Carriers,  sec.  145.  But  the  courts  are  not 
in  aecoi-d  as  to  what  will,  prima  facie,  constitute  such 
a    contract. 

In  England  the  courts  from  the  firsl  adopted  the 
rule,  to  which  they  have  firmly  adhered,  that  where 
a  railroad  company,  as  a  common  carrier,  receives 
goods  directed  tti  a  place  beyond  the  terminus  of  its 
own  line,  without  limiting  iis  responsibility  by  express 
agreement,  such  receipt  of  the  goods,  so  directed,  is 
jiritaa  jade  (.-videuce  of  an  undertaking  to  carry  the 
ptKxIs  to  the  place  to  which  they  ar^-  directed,  and  all 
connecting  railroad  corapinies  or  other  carriers  along 
the  route  are  merely  the  agents  of  the  first  company. 
The   latter    is     ilone    sulijrct    to'  suit    for   any    loss   or 
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damuire  tti  tht  goods,  the  oilier  com|>aiiie8  not  being 
res|>on«ihlf  to  the  owner  for  want  of  privity  of  con- 
tract: .MuHL-hfimp  V.  Railu-uy  Co.,  8  M.  &  W..  421. 
The  same  rule  has  been  applied  tn  a  tlirongb  <'ontrai-t 
for  the  carriage  of  a  [iiisseiiger  and  his  baggnge : 
Mylton  V.  liaihnty   Co..  4  H.  &  N.,  41-5. 

The  rule,  foiiniled  as  it  is  on  common,  law  princi- 
ples, liu.s  much  lo  recommend  it  by  reason  of  its  uni- 
formiiy  and  fiimplicity,  ami  has  been  foiind  to  work 
well  lor  the  •romparatively  ^hort  distances  of  .carriage 
ill  the  British  i?land.  It  has  been  followed  by  the 
courts  of  a  nnmber  of  States  in  this  country,  but 
moditied  gcncriilly  eo  as  to  give  un  action  against  the 
carrying  "company  actually  guilty  of  the  wrong  out  of 
which  tlie  caii-'^e  of  action  arisen,  although  not  the 
original  ctui  I  meting  .company.  All  of  the  American 
conns,  [)t'rha}>s,  except  it  may  be  of  Georgia,  concur 
in  adopting  the  Eimlish  rule,  with  the  mod iti cation 
BUggesli'd  wherever  the  contract  is  clearly  a  through 
contract,  or  the  circumstances  show  that  tlie  contract- 
ing company  h:is  an  interest,  a.-  partner  or  otherwise, 
in  the  entire  rout* :  Hntiih.  -on  Carriers,  sec.  160. 
The  courts  of  the  State  of  Gciirgia  »eem  to  have 
adojitG<l  the  English  rule  without  quajifieation.  Many 
of  the  State  courts  have  been  led  to  modify  the  rule 
not  only  in  allowing  the  actually  defaulting  carrier, 
other  tljati  tlie  lirsl,  to  be  sued,  but  in  the  matter  of 
the  prima  f<ieie  oviileuce  of  a  through  contract  and  the 
burden  of  proof.  The  reason  of  the  latter  modifica- 
tion may,  proliably,  be  Ibinid  in  the  greater  disljmce.s 
of    carriage     in    this     I'ountry    and    the    hirgcr     number 
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of  coniitictitig  lines.  Another  cuute  for  ttiu  change  of 
the  burden  of  proof  may  be  iilso  found  in  the  form 
0/  through  ticket,  known  on  the  coupon  ticket,  need 
liy  our   roiuls. 

The  question  bae  been  before  this  court  on  Reveral 
occasions.  In  the  earliest  of  the  cates,  the  suit  was 
brought  by  a  passenger  against  the  first  carrier  for 
the  feilure  of  the  second  carrier  to  comply  with  (he 
wntract.  The  dt^t'endant^  sold  to  the  plaintiff'  a  through 
ticket  from  Xashville  to  Memphis.  The  defendants 
ven>  the  proprietors  of  a  stage  line  for  the  first  part 
of  the  route.  Another  cumpaoy  owned  the  residue  of 
the  stage  line  to  the  poiut  where  it  connected  with, 
the  Memphi.^  &  Charleston  Railroad,  which  ran  thence 
to  Memphis.  By  an  arrangement  between  these  three 
parties,  it  was  agreed  that  piieseugcrs  .  might  pay  the 
whole  fare  at  either  end  of  the  line,  and  receive  a 
through  ticket.  There  was  no  proof  to  show  that  the 
|)laintitr  knew  of  the  arrangement  between  the  carriers. 
'We  think,"  siiys  Harris,  J.,  who  delivers  the  opinion 
'jf  the  court,  "  that  when  the  defendants  received  the 
pUintifT's  money  and  ga>'e  iiim  a  through  ticket,  they 
thereby  became  bound  for  his  transportation  on  the 
entire  Hue,  aud  that  he  was  entitled  to  a  strict  per- 
foruauce  by  the  defendants  of  their 'undertaking,  or  to 
recover  cc'm])eDsation  in  damages  for  any  breach  thereof. 
The  arrangement  between  the  defendants  and  tiie  pro- 
l>rietors  of  other  portions  of  the  line  was  a  matter 
with  which  the  plaintiff  had  nothing  to  do.  He  was 
DO  party  to  that  agreement,  nor  was  he  bound  to  look 
tfj  any    person    for   the    performance   of   the   defendants' 


undertaking  but  themselves.  If  either  party  v&s  guilty 
of  a  breach,  that  -was  a  matter  for  adjustment  between 
themselves.  By  the  arrangement,  the  projirietors  at 
<?ach  ind  of 'the  line  Were  authorized  to  receive  the 
fare  and  give  through  tickets  to  show  that  they  bad 
undertaken  and  received  pay  for  the  transportiition  of 
the  passenger  over  the  entire  line,  and  the  proprietors 
of  the  other  portions  of  the  line  were  their  agents, 
whom  they  trusted  to  perform  that  part  of  the  con- 
tract which  Itiy  on  that  portion  of  the  line  owned  by 
them.  If  this  view  of  the  subject  be  correct,  and  we 
think  it  is,  then  it  was  wholly  immaterial  whether  the 
plaintiff  knew  of  this  arrangement  or  not.  If  the 
tiefendants.  when  they  sold  plaintiff  the  ticket,  intended 
thit  he  should  risk  the  proprieljirs  of  the  other  por- 
tions i>f  the  line  to  carry  him  through,  then  they 
should  have  .10  stipulated,  and  informed)  him  frankly 
of  this  arr.mgemeut.  so  that  he  might,  with  full  knowt- 
eilge  of  the  facts,  have  elei'teil  whether  be  would  pay 
the  entire  ftre  and  lake  thnuijrh  tickits.  or  |ay  them 
onlv  for  that  (Hirtion  of  the  line  of  which  they  were 
tlie  pn>prietors,  and  m:ike  his  owu  arrangt'ments  fur 
ihe  balance  of  the  journey.  They  assunxd,  however, 
tik  t-arry  him  through,  and  are  rts[i>«nsible  tor  the  un- 
d,-n:iking":     Carl,-  v.   P.ci.  4  5m«l,  -J"!:!. 

In  the  cjtse  of  the  E-\^  T,r>in.  .V  T...  R.  R.  ro.  v. 
.\VA..-i.  1  Cold..  •2~'i,  the  ^uit  w;i*  tor  the  failure  on 
t':e  i»art  of  iho  rr.ilrviad  (Miojwny  to  tran-port  wheat, 
-h:p:H^1  :o  Xtw  York,  in  du-  time.  uniK-r  a  speeial 
t-.>:itr.t't.  "If,"  s.ty  the  coirt,  "  the  carrier,  or  his 
servant    within    the  *t-"iif  of  bis    enipU>yni.'nt,   em- r  into 
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inv  sppcinl  contract"  to  deliver  in  any  particular  time 
ind  place,  even  beyond  the  terminus  of  his  particular 
route,    it   will   be   binding," 

In  the  case  of  the  Easl  Tmn.  &  Va.  R.  R.  Go.  v. 
Sogers,  6  Heis.,  143,  the  plaintiff  shipped  freight  at 
Chattanooga  to  Atlanta,  Georgia,  taking  a  recsipt  from 
the  defendant  of  the  delivery  of  the  articles  "to  be 
forwarded "  by  the  East  Tennessee  and  Georgia  rail- 
road, subject  to  freight  and  the  regulations  of  the 
company.  The  articles,  consisting  of  provisions,  were 
spoiled  and  rendered  valueless  by  the  negligent  deten- 
tion of  the  agents  of  a  connecting  road.  A  recovery 
igaiost  the  first  company  was  sustained.  Judge  Free- 
man, who  deli.vers  the  opinion  of  the  court,  notices 
the  conflict  between  the  English  and  American  rulings, 
and  cites  the  previons  decisions  of  this  court.  "  These 
cases,"  he  says,  "  follow  the  principles  of  the  English 
decisions,  and  we  think  lay  down  the  sounder  doctrine 
on  the  subject."  The  rule  adopted  is  that  a  carrier, 
by  simply  taking  charge  of  goods  delivered  to  him 
for  carriage,  marked  and  destined  to  a  particular  place 
beyond  the  terminns  of  his  own  road,  without  au  ex- 
press limitation  of  his  responsibility,  and  a  fortiori 
if  he  undertakes  in  terms  to  deliver,  which  is  the 
meaning  of  the  words  "to  be  forwarded,"  is  bound  to 
deliver  at  the  place  in  due  time.  "  It  would,"  adds 
the  judge,  "seriously  incommode  the  busines.s  of  the 
country  if,  when  property  is  shipped  by  one  road  and 
must  pass  over  more  than  this  road  in  order  to  reach 
itc  destination,  the  shipper,  in  case  of  injury  to  his 
goods,  is  to   enquire   how   many    routes,  and   how  many 
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different  cnmpanies  make  np  the  line  betwoen  th«  place 
of  shipment  and  delivery,  or  t«  determine  at  his  peril 
which    company    is   liable   for   the   injury." 

In  the  i;ubse()uent  case  at  the  same  term  of  the 
Western  &  Atlantic  R.  R.  Co.  v.  McEtu-ee,  G  Heis.,  208, 
the  charge  of  the  trial  judge  in  Mccordance  with  the 
rulings  in  the  previous  cases  was  sustained.  Judge 
Freeman,  who  delivers  the  opinion  of  the  court,  ag^in 
reviews  the  conflicting  decision;?,  and  after  expressing 
the  opinion  that  the  tendency  of  the  later  American 
rulings  is  in  fiivor  of  the  English  rul*,  ad'U  that  the 
case  of  Garter  v.  Peck  "is  an  emphatic  endorsement  of 
the  English  rule,  and  is  the  proper  one  in  all  such 
cases." 

The  ne.\t  crise  in  our  re[M>rt8  raised  the  (juestion 
of  the  liability  of  an  intermediate  carrier  to  deliver 
golds  promptly  to  the  next  carrier.  The  goods  had 
bfcn  shipped  at  Philadelphia  on  the  Pennsylvania  Cen- 
tral railroad  directed  to  Linton,  Kentucky,  under  a 
contract  which  limited  the  Pennsylvania  company  to 
the  terminus  of  it,s  road,  "and  the  proof  indicated  that 
the  liability  of  the  delinquent  road,  the  Louisville  and 
Nashville  railroad,  was  to  be  governed  by  the  same 
contract."  Judge  McFnrland,  who  delivered  the  opin- 
ion of  the  court,  refers  to  the  two  procedin;;  cases  as 
then  recently  decided,  and  as  hoidiny;.  "  that  where 
there  are  two  connecting  lines  of  railway,  and  one 
road  receives  goods  for  transportation,  ni;irked  and  con- 
signed to  a  [Hjint  beyond  the  terminus  of  its  own  road, 
but  on  the  line  of  the  connecting  road,  the  road  first 
receiving    the    goods    will    be   held    liiihle    for   (heir    de- 
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livery  at  their  deBtination,  uoless  this  liability  ]<■  lim- 
ited by  express  contract."  "  These  rasos"  lie  adds, 
"somewhat  change  the  rule  followed  by  |>erha[is  a  ma- 
jority of  the  American  casen,  and  follow  the  English 
rule:"  Louieville  &  Naskvilte  R.  R.  Co.  v.  Camphell,  7 
Heis.,   25.3. 

Shortly  afterwards,  this  conrt  heard  and  disposed  of 
the  case  of  FurstenhHm  v.  MeamhU  &■  Ohii  R.  R.  Co., 
9  Hei.<t.,  2.18.  The  plaintiff  Iwnght  from  the  Pennsyl- 
vania Railroad  Company  in  New  York  a  through  cou- 
pon ticket  from  New  York  to  Memphis,  Ho  roorived 
metallic  checks  for  his  baggage  calling  for  Memphis. 
His  coupon  ticket  was  recognized  ;ind  the  eoiiiioiis  tiiken 
np  by  the  railroad  companies  along  the  rontp.  The 
proof  tended  to  show  thiit  the  brenking  into  ihe  bag- 
gage and  loss  of  cnntents,  for  whicli  tbe  suit  was 
brought,  occurred  on  the  Pennsylvania  niad  T^'e  .-nit 
was  against  the  last  carrier.  Nicholson,  ('.  ■].,  in  de- 
livering the  opinion  of  the  court,  undertaken  (o  diccusa 
the  legal  im|>ort  nnd  exlent  oC  the  contract  between 
t'le  plaintitf  and  the  Pfnnsylvnnia  (ompHny,  conclud- 
ing thus:  "All  we  have  before  us  is  (he  simple  fart 
that  the  Pennsylvania!  Central  Company  sold  pliintiff 
tickets  which  were  recognized  as  good  along  the  whole 
line,  and  which  carried  litm  to  Meni)ihis.  Wiihnut 
other  facts  and  circitm stances  proven,  we  are  I'oiind  to 
hold  that  the  Pennsylvania  Central  Cnmptmy  nnd-rtook 
fw  itself  to  tntnsimrt  plaintiff  and  his  baggage  to 
Memphis,  and  that  as  there  is  no  privity  shown  be- 
tween plaintiff  and  the  defendants,  the  latter  cannot  be 
neld    responsible    for   the   loss   shown    to    have    occurred 
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before  the  baggage  reached  their  road,"  This  conclu- 
sion, it  will  be  observed,  is  also  in  accord  wilh  the 
English  rule,  in  so  far  as  it  requires  privity  of  the 
C()ntraet  to  sustain  an  action  ngainst  any  of  the  cor- 
ners  other   than   the   one  in   default. 

Afterwards,  the  direct  question  of  the  liability  of 
tliP  intermrdiate  carrier  of  freight  for  his  own  default 
was  raised.  A  lot  of  fruit  trees  was  shipped  in  North 
Carolina,  directed  to  the  plaintiff  at  Jackson,  Tennes- 
see, which  the  defendant,  the  Memphis  &  Charleston 
Railroad  Company,  received  from  a  preceding  carrit-r, 
and  failed  to  deliver  to  the  succeeding  carrier  because 
the  lutter  refused  to  pay  the  accrued  freights.  The 
trial  judge  instructed  the  jury  that  if  the  defendant 
received  the  packages,  directed  to  the  plaintiff  at  Jack- 
son, Tenu.,  without  any  s]>ccial  contract  limiting  their 
undertaking,  the  law  imposed  upon  the  company  the 
obligation  to  deliver  the  goods  at  their  destination,  aud 
they  would  not  be  excused  by  the  facts  relied  on, 
"This,"  says  Judge  McFarland,  delivering  the  opinion 
of  the  court,  "is  in  accord  with  the  cases  recently  de- 
cided by  the  court  of  Western  <t  Atlantic  B.  It.  Go.  v. 
McElwee  &  Go.  In  these  cases  the  question  was  fully 
discussed,  and  need  not  be  again  examined":  Railroad 
V.  Siockai-d,  11  Heis.,  56S. 

The  question  again  c:ime  before  the  court  at  the 
April  term,  1877,  at  this  place.  Goodtj  were  shipped 
at  Cincinnati,  packed  in  boses  or  cases,  directed  to 
the  plaintiffs  at  Somerville,  Tenn.,  and  delivered  to  the 
Louisville,  Cincinnati  and  Lexington  Railroad  Company, 
This   company    gave  a  receipt,   specifying   that  the  goodii 
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were  to  be  transported,  and  delivered  to  the  Louisville 
ind  Nashville  Railroad  Company  at  Ixiuisville,  subject 
to  certain  conditions  noted.  One  of  the  conditions 
was  that  the  liability  of  the  company  should  terminate 
upon  the  delivery  of  the  goods  to  the  next  line  of 
transifortation.  The  defendant  was  the  last  carrier  in 
the  line.  The  boxes  were  delivered  by  the  defendant 
to  the  plaintiff,  who,  upon  opening  them,  discovered 
thai  some  of  the  goods  were  missing.  It  was  ad- 
mitted "that  the  goods  were  lost  somewhere  between 
Cincinnati  and  Somerville,  but  where  is  not  known." 
It  was  agreed,  upon  the  authority  of  Furstenlieira's 
case,  that  the  action  could  not  be  maintained  because 
there  wa.s  no  privity  of  contract  between  plaintiffs  and 
defendant.  But  it  was  held  that  the  reason  only  ap. 
plied  where  the  loss  sued  for  occurred  u[)on  the  line 
of  the  company  with  whom  the  contract  was  made, 
and  that  there  was  no  iutimation  in  Furstcnlieini's  case 
that  an  action  mjght  not  have  been  maintained  against 
the  last  company  for  its  own  defnult.  And  it  was 
expressly  held  that  upon  the  delivery  of  the  goods  to 
the  defendant,  it  became  liable  for  them  as  a  common 
carrier,  subject  at  most  only  to  the  liruiti\tions  stipu- 
lated for  on  its  behalf  by  the  first  company.  The 
judgment  against  the  defendant  was  sustained  iii>on  the 
^Tonnd  that  the  defendant  admitted  the  receipt  of  the 
goods  without  objection,  and  that  it  was  ini]>ns,'.ilile  for 
'he  plaintiffs  to  show  where  the  loss  oeciirred.  "Upon 
grounds  of  public  jiolicy,"  says  McFarland,  J.,  in  de- 
livering the  opinion,  "it  is  better  to  put  upon  the 
"Smer    the  duty   of    tracing   up    the    loss,   and    fixing  it 
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upon   the    party    first    liable,   tlian    to   put   the   duty   on 
the   owner":     M.  &  C.  R.  Co.  v.   llollowoi/,  9  Baxt.,  188. 
All   of    the    foregoing    cases    recognize    the    English 
rule   upon   the   receipt   of   freight   by   a   carrier   directed 
to  a  point   beyond    its   terminus,   without   any    limitation 
upon     its    liability,   but    modify    it,   in  accordance    with 
the   great  weight   of    American    authority,   so  as  to   su's- 
tain   an   action    aji^ainst   any   carrier   on   the   line   for   its 
own    default.       And    by   the   last  case   it   is    determined 
that   any   carrier   in  the   line   is  in   default,  and   may  be 
sued    for   a   loss,   where    tlie    carrier    has    received     the 
packages   or   boxes   containing   the  goods  without   objec- 
tion.      The   case  of   Carter  v.  Peck,  the   only  one  which 
relates  to  the   personal    rights  of  a  passenger,  and  Furs- 
tenheim's    ease,    the   only   one   relating    to   the    baggage 
of    a    passenger,    both     follow    the     English     rule.       A 
through   ticket,  without  more,  would  prima  facie  render 
the  first  carrier   linble  upon  the   contract   for  the  default 
of    the   other   carriers   in   the   line   of    transportation    ia 
the   case    of    passengers    and    their    baggage,   as    in    tha 
■case   of    the    shipment   of    goods,       A    through   contract 
as   to   the   passenger   will    be   a   through    contract    as    to 
his   baggage,  in  tlie   absence   of  a  different   arrangement. 
But,  as  in   the   c;ise  of  goods,   although   the   first  carrier 
may   contract   and   be   responsible    for    the   entire    trans- 
portation, any  subsequent  nnd   auxiliary  carrier  to  whose 
fault   it   con    l>e   traced    will   lie   liable    to   the   owner  for 
the    loss    of    his    baggage:     Hutch,    on    Car.,   sec.    715. 
The  courts   of  .several   of  the   States   concur   in    holding 
the   first   company  liable   for  the  loss  of   baggage   in  the 
^lase    of-   a    through    ticket:     Illinois  Central   ft.   Co.     v. 
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Goptlmd,  24  Hi.,  332;  Candee  v.  Peiwi.  R.  Co.,  2X 
Wis.,  582;  WiUon  v.  Railroad,  21Grat.,  654;  BumeU 
T.  -V.  Y.  Ontral  R.  Co.,  45  N.  Y.,  184.  But  the  check 
for  the  bag^ge  may  be  given  by  one  company  for 
part  of  the  line  when  the  passenger  has  a  through 
llcket  from  another  company,  in  which  case  the  former 
till  be  liable  for  the  lose:  MoComiiak  v.  Hudson  River 
R.  Co.,  4  E.  D.  Smith,  181 ;  StraUon  v.  JV.  Y.  &  N.  H. 
B.  Co.,  2  E.  D.  Smith,  184.  So,  no  doubt,  the  check 
may,  as  in  the  case  before  ns,  be  issued  with  the 
ticket  but  for  only  part  of  the  way.  In  such  a  case, 
the  check  may  be  considered  as  standing  in  the  place 
of  a  bill  of  lading  for  the  distance  called  for,  and 
imposes  the  duty  to  carry  and  deliver  accordingly: 
flitf  V.  .9.  C.  Ry.  Co.,  7  Rich.,  158;  IR&on  v.  Chea- 
aptake  R.  Co.,  21  Gratt.,  654. 

It  ia  conceded  by  the  learned  counsel  of  the  plaia- 
tiff  in  error  in  the  case  before  us  that,  by  our  de- 
cisions as  given  above,  the  whole  liability  in  regard 
t"  passengers,  baggage  and  freight,  is  thrown  upon 
the  company  issuing  the  ticket  or  bill  of  lading,  except 
where  an  express  Stipulation  to  the  contrary  is  shown. 
Bat  he  insists  that  the  rule  was  changed  by  Holloway'a 
-we,  9  Baxt.,  188,  and  Sprayberry'a  cam,  9  Heis.,  852, 
•'*.  ('.  8  Baxt.,  341.  Bnt  HoIJoway's  case,  as  we  have 
?wn,  only  extends  the  modiflcatiun  of  the  English  rule, 
liT  which  the  American  courts  allow  an  action  against 
the  actual  defaulting  carrier  in  addition  to  the  first 
•arrier,  bo  as  to  give  the  action  against  nny  of  the 
■■tm-ing  companies  shown  to  have  receivetl  the  goods 
without  objection,   where   it  is   impossible    for  the  plain- 
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tiff  to   show    ID    what    part    of    the   route   the   loss  oc- 
curred.      And    ID    Sprayberrj's    case,   the    court,   while 
exonerating   the   first   carrier   from   liability   for   the  loss 
of   life   of   a    passenger    by   the    negligence    of    another 
carrier    on   the    line    under    the    circumstances,    decided 
nothing   in    regard    to   the    liability   for   the   loss   of   the 
baggage,   remarking   that   there  were   authorities   holding 
that   a   different    rule    applied    to    passengers    from    tljc 
rule   applicable    to   freight   and   baggage  i     Nashmlte   and 
Chat.    R.    Co.   V.   Sprayberry,    9   Heis.,    857.       lu    that 
case,  Sprayberry   purchased   from  an  agent  of  the  Nash- 
ville &  Chattanooga   Railroad   Company   at   Chattanooga 
tickets   for  himself,   wife    and   two    children,   from     that 
place   to   Shreveport,    Louisiana.      The  tickets  were  cou- 
pon    tickets,   and    indicated    the    route    to     be     by    the 
Nashville   &   Chattanooga    road    to     Nashville,     and     by 
other    connecting    roads    to     Memphis,   and     from     that 
point   to   Shreveport   by   steamboaL       While   en  route  on 
the    Mississippi    river,   and    in   the   State   of    Mississippi, 
an    accident    occurred    by   which    the   wife   and    children 
were   drowned.      It   appeared  in  proof  that  the  different 
lines   of    road    were   separate    and    distinct,   owned     aud 
controlled    by    different     agents    and    officers,    and     that 
there   was   no   contract   or   privity   between   them  in    re- 
gard  to   carrying   passengers   except   the   arrangement   to 
sell    through    tickets.       Under    these    circumstances,    the 
court    held   that   the   first    company    was    not   liable    to 
the   husband    for   the   damages   given    to   him    by  a  stat- 
ute  of  the   State   of  Mississippi   for  the  loss  of  his  wife 
and   children   through   the    fault   of  the   steamboat   com- 
pany.     "  We   are  of  opinion,"   says   the   court,  "  that    in 
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such  esses  the  compaoy  celling  the  ticket  shall  be  re- 
garded as  the  agent  of  the  other  lines,  when  the  ticketa 
tKemadves  import   this,   and    nothing   else   appeara." 

■  The  form  of  the  tickets  is  not  given,  but  the  lan- 
guag«  of  the  opinion  fairly  implies  that  they  showed 
upon  their  bee  the  agency  of  the  issuing  company, 
vhich  might  be  either  in  words  or  by  each  coupon 
parporting  to  be  the  ticket  of  the  company  over  whose 
connecting  line  tt  was  to  be  used.  Such  was  the  form 
of  the  ticket  in  Milnor  v.  Iliew  Haven  R.  Co.,  53 
X.  Y.,  363.  The  plaintiff  bought  from  the  defendant 
a  ticket  of  two  coupons  to  Sheffield,  and  received  a 
through  check  for  his  trunk.  Each  coupon  purported 
to  !»  the  ticket  of  one  of  the  two  companies  over 
whose  roads  the  passenger  was  to  travel,  containing 
the  name  of  the  com|>any,  and  being  signed  by  differ- 
ent officers.  In  such  a  case,  each  coupon  may  well 
be  treated  as  the  separate  ticket  of  a  company  issued 
by  the  selling  comjMiny  as  agent.  In  the  case  before 
vi,  the  ticket,  it  will  be  remembered,  is  in  form  the 
ticket  of  the  defendant,  the  coupons  only  designating 
tile  company  over  whose  road  the  particular  coupon 
iras  to  be  used,  and  the  termini  of  the  route.  If, 
as  suggeHted  by  the  learned  counsel  of  the  plaintiff  in 
error,  the  presumption  of  law  for  or  against  the  first 
wmpany  arises  from  the  form  of  the  ticket,  we  cannot 
ay  that  the  form  adopted,  although  with  coupons, 
fhowB  it  to  be  anything  more  than  the  ticket  of  the 
L'<aing  company.  It  is  substantially  like  the  ticket, 
*ith  three  coupons  for  three  several  companies,  in 
■Warf    v.    Rensdlaer  &   Saratoga   R.    Co.,    8   N.   Y.,   37, 
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where  the  ba(>^ge  of  the  paaeenger  was  checked 
through,  and  the  defendant  held  liable  for  ite  loss  an 
the  company  issuing  the  ticket  and  receiving  the  bag- 
gage,  although   owning   the    last   road   on   the   route. 

The  weight  of  American  authority  undoubtedly  is 
that  one  carrier  may  sell  to  a  passenger  its  own  ticket, 
and  at  the  same  time  the  ticket  of  connecting  line-s, 
entitling  the  passenger  to  through  transportation  over 
all  the  lines,  and  may  receive  the  fai%  for  the  whole 
distance,  without  becoming  responsible  for  the  carriage 
of  the  passenger  beyond  its  lire.  The  tickets  for  the 
several  lines  are  in  such  cases  known  as  coupon  tickets, 
and  each  ticket,  apparently  without  reference  to  the 
form,  being  considered  as  the  separate  contract  of  the 
carrier  over  whose  route  it  entitles  the  holder  to  be 
carried.  The  presumption  is  that  the  carrier  who  sells 
the  tickets,  nothing  else  appearing,  sells  them  as  the 
agent  of  the  other  lines,  and  the  coupons  are  regarded 
and  treated  as  the  contracts  of  the  respective  carriers, 
precisely  as  if  they  had  been  sold  by  the  carrers  them- 
selves instead  of  by  the  common  agent:  Hutch,  on 
Car.,  6ec.  152,  and  note.  Even  in  this  view,  it  would 
not  follow  that  the  liability  of  the  carriers  for  the 
passenger's  baggage  would  be  the  same,  or  governed 
by  the  same  rule  as  the  liability  for  the  passenger. 
The  reason  is  obvious.  There  can  never  be  any  doubt 
as  to  the  carrier  by  whose  fault  the  passenger  is  in- 
jured, or  the  personal  contract  with  him  violated. 
While,  on  the  other  hand,  there  may  be  the  same 
difficulty  in  ascertaining  the  carrier  at  fault  in  regard 
to   baggage    as   in   the   case   of    ordinary     freight.       We 
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ar«  of  opinion,  therefore,  that  the  carrier  contracting 
to  carry  the  ba^ge  of  a  passenger  by  checking  it  tu 
a  given  point  becomee  liable  by  the  contract  for  itf 
safe  carria^,  in  tlje  same  way  and  to  the  same  extent 
as  the  carrier  of  goods.  The  ehecli  is  in  legal  effect 
a   bill  of  lading  for   the   baggage. 

Id   this   view,   upon   the   finding  of   the   trial   judge 
that    the  loss  occurred   before  reaching  Oraaha,  the  de- 
feodaat   became .^  liable  to   the  plaintiiT'  for   the   value  ol 
the    property   taken    from    the    triink.-t   of    the    plaintiff 
It   ic  Equally  dear   that   the  Union  and    Central   Pacific 
Bat! road   Companies,    whose    roads    lay    beyond    Omaha, 
were    not    liable     to   the    plaintiff    for   the   loss,   nor   in 
any    way   in    default.       Not    being    co- wrongdoers     with 
the   defendant,  no   payment    made  by  them  to  the  plain- 
tiff, and    no    release,   in    consideration    of  such    payment, 
made   by    the   plaintiff  to    tliom,    could    operate   aR  u  re- 
lease of  the  liability  of  the    defendant.       And  the  trans- 
ution    can   only    be     treated    as   the    compromise     of    8 
possible    litigation,   or   as   a    mere    gratuity.        It    would 
laeet  the   abstract    equity    of    the   case   to    give   the   de- 
fendant   the    benefit   of  a   credit    for   the    value   of    th* 
deauction   on  the  return    tickets  over  the  roads  of  thosf 
companies,    but    no    principle     has    been     suggested    by 
^neel,   or   occurred   to   u^,   upon    which    the    allowance 
On  he   made. 

There    is    no    error    in    the    judgnunt,   iind    it    must 
k  affirmed. 


Hook  r.  Donnldmn. 


J.  C.  Hook  r.  W.  T.  Doxau^on. 

Ihfast.  (-■•iilriiel  cimirauiij  him  t'linl  i"  ii"l  r-iii!  but  mliiahle.  Butiieiiliim, 
A  I'liiilroi't  ii)  writing,  exci'iiUil  hy  an  inl'uiil,  whic^li  convevs  to  him 
laiii<  in  (m,  anil  reritu'  a  moiu-y  coiwldcraliim  Ki'ciired  bv  liic  nolea  of 
tiie  intnni,  k  ntit  voU\  bnt  voidable  only,  anil  unless  disaflirmed  within 
a  rcauonablc  time  after  lie  ronit^  nf  age,  will  be  binding  on  the  infant, 
althnn^  llie  iic)tCH  jjivpn  tor  the  inirehnw!  iimiiey  mav  be  void  becau>« 
ncgniiHble;  and  n.  delay  of  four  yt^ars  u  uiireatioTi able,  daring  the  first 
two  of  which  years  the  Infant  jiaid  three  of  the  inatnlmL'nts  of  the  piir- 
I'huK.'  ui^in^y,  ;inil  during  the  Inst  two  thi'  land  dejireiiated  in  vuhie. 


FROM    hHKLBY. 

A|))i(:ul  I'rom  tiie  Cli;int;ory  Court  ut  Memjihis.  W. 
W.   McDowell,  Ch. 

J.  M.  GiiECORY  for  cuniplaiiiaiit. 

T.  B,  EuiiiN'dTON  tor  (lefeiulunt. 

Okh'kb,   J.,   (Jclivcrod    the   opinion   of  the   court. 

Bill  to  (iisaffirin  a  contract  for  the  sale  and  piir- 
cV.ase  of  land  H|H)n  the  fjround  of  the  infancy  at  the 
tittip,  of  the  complainant,  und  cross-bill  to  speeifically 
execute  tlio  contract.  The  ohiincellor  granted  the  re- 
lief sought  liy  the  original  bill,  and  the  defendant 
appealed. 

The  ca«e  was  transferred  to  the  docket  of  the  com- 
mission  court   of    1S79,   heard     by   that   court,   and    the 
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iecree  affirmed  June  3,  1879.  On  August  26,  1879, 
I  petition  to  rehear  the  case  wa^s  filed,  and  tiie  ap- 
plication was  granted,  and  tlie  case  remanded  to  the 
docket  of  this  court  on  Nov.  12,  1879.  The  order 
of  this  court  approving  the  acts  of  the  commission 
court  was  entered  on  Nov.  29,  1879.  It  now  appears 
thai  the  complainant  died  on  the  24th  of  July,  1879. 
The  learned  counsel  of  the  appellee  suggested  the  query, 
whether  the  death  of  his  client  does  not  avoid  the 
subsequent  prneeedings,  and  leave  the  decree  of  affirm- 
ance in  full  force.  Bnt,  under  the  act  creating  the 
commis-sion  court,  ita  orders  and  decrees  only  become 
binding  when  approved  by  this  court,  and  as  that  ap- 
froval  was  had  after  the  death  of  the  complainant,  if 
that  death  avoided  the  proceedings  of  the  commission 
Murt,  it  would  avoid  them  altogether.  Moreover,  ihe 
terra  of  the  commission  court  would,  in  legal  contem- 
plation, be  as  one  day,  ajid  its  proceedings  relate  to 
the  first  day  of  the  term,  thereby  antedating  the  death 
of  the  comjilainant   for  all   the   orders   made- 

On  the  JOth  day  of  January,  1872,  AV.  T.  Douald- 
f")n,  the  defendant,  sold  the  lot  in  controversy  to  one 
James  T.  Evans,  in  consideration  of  fifty  dollars  paid 
in  eatih,  and  the  notes  of  Evans  of  that  date,  nineteen 
in  number,  payable  to  Donaldson  at  intervals  of  six 
months,  for  S50  each.  An  instrument  in  writing  was 
drawn  up  tnat  day,  and  signed  by  both  of  the  con- 
tracting parties,  which  was  duly  proved  and  registered, 
embodving  the  terms  of  the  contract.  By  that  instru- 
ment, Donaldson  sold  and  conveyed  the  land  to  Evans 
in  fee,  with    covenants    of    general     warranty,   and   the 
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other  iisiiiil  covenants,  the  cousideration  being  set  out 
as  above,  and  a  lien  being  retained  for  the  payment 
of  the  notes,  ,  It  was  expressly  stipulated  that  if  ei- 
ther, or  any  part  of  either  of  said  notes  should  not 
be  paid  when  due,  then  all  of  the  notes  unpaid  Bhould 
immediately  become  due  for  the  amount  expressed  on 
their  face,  less  a  discount  at  the  rate  of  six  per  cent, 
for  tlie  time  they  had  to  run,  and  one  D.  P.  Davis, 
afler  adver^'ising  as  prescribed,  might  sell  the  land  in 
satisfaction   thereof. 

Shortly  afterwards,  Evans  sold  his  interest  in  the 
trade  to  cimipluinant  Honk,  in  consideration  of  the 
payment  to  him  by  Hook  of  the  fifty  dollars  cash 
paid  by  Evans  to  Donaldson,  and  tlie  delivery  up  to 
him  of  his  notes  to  be  replaced  by  tlie  notes  of  Hook 
to  Donaldson  of  the  same  date,  for  the  same  amount, 
and  having  the  same  time  to  run,  Donaldson  con- 
sented to  this  arranfieraent,  and,  on  April  22,  1872, 
an  instrument  in  writing  wjs  drawn  up,  signed  by 
Donaldson,  Evans  and  Hook,  reciting  the  facts,  and 
embodying  the  terms  of  the  agreement.  By  this  in- 
strument, Donalilson  and  Evans  "sell  and  convey"  the 
lot  to  J.  C.  Hook,  "his  heirs  and  assigns  forever," 
with  all  the  covenants  of  the  ori^final  <Ued  to  Evans, 
and  it  is  provided  that  D.  P.  Diivis  shall  have  the 
same  power  of  sale  in  case  of  default  of  the  payment 
of  the  new  notes,  as  in  the  original  deed.  This  in- 
strument  was   also   duly   proved   and    registered. 

In  July,  187:2,  complainant  p»id  to  the  defendant 
Donuldsou  the  amount  called  (or  by  the  first  of  his 
notes,    which    then    fell    due.       He   was   then    under  age. 
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ilthough  the  fact  was  not  then  known  to  the  vendor, 
and  he  was  working  for  himself,  controlling  his  own 
wag^.  He  came  of  age  on  the  27th  of  October,  1872. 
Afterwards,  he  paid,  as  they  fell  due,  the  next  three 
notes,  maturing  January  10,  1873,  July  10,  1873,  and 
January  10,  1874.  In  the  month  of  August,  1874, 
the  defendant  sued  the  complainant  before  a  Justice  on 
the  unpaid  notes  then  due,  and  the  defendant  pleaded 
in  defense  that  he  was  an  infant  at  the  execution  of 
the  notes.  It  was  then  agreed  by  the  parties,  that 
the  suit  should  be  dismissed,  and  that  the  complain- 
ant would  file  a  bill,  whereby  the  matters  in  dispute 
could  all  be  settled  in  one  suit.  The  present  bill  was 
accordingly   filed   on   August   19,   1876. 

The  instrument  of  the  22d  of  April,  1872,  is  att 
absolute  conveyance  of  the  lot  in  controversy  by  the 
defendant  Evans  to  the  complainant  in  fee,  reserving 
a  lien  for  the  security  of  the  purchase  notes.  It  is 
an  exeputed  contract  as  far  as  the  grantors  are  con- 
cerned, and  clothed  the  complainant  with  the  title  :o 
the  land.  It  is  common  learning  that  an  infant  may 
receive  and  hold  real  estate,  the  same  as  an  adult: 
Bi&h.  on  Con.,  sec.  263.  For  prtjna  facie  the  con- 
veyance is  to  his  interest.  The  same  is  true  of  a 
married  woman,  although  she  cannot  bind  herself  for 
the  purchase  money  either  by  note  or  contract.  And 
we  have  expressly  held,  notwithstanding  the  disability 
of  a  married  woman  to  contract,  that  by  the  acceptance 
by  her  of  a  deed  of  conveyance  of  land,  in  which  a 
lien  is  retained  for  the  payment  of  the  purcha,se  money, 
6he   becomes  clothed   with  the   title  to   the   land   subject 
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to  such  paymeut.  The  contract  is  executed,  gnd  she 
is  not  entitled  to  have  the  purchase  money  paid  re- 
funded. The  vendor  may  enforce  the  lien  reserved 
for  unpaid  purchase  money,  although  he  canm^t  recover 
a  personal  decree  therefor,  and  although  the  notes  and 
the  contract  for  the  purchase  money  be  executory,  and 
not  binding  on  the  married  woman :  WtUinffham  v. 
Zmke,  7  Baxt.,  453;  Jackson  v.  Butledge,  3  Lea,  626. 
If  the  grantee  be  not  disabled  to  contract,  the  delivery 
and  acceptance  hy  him  of  a  deed  to  land,  not  only 
clothes  the  vendor  with  the  right  to  charge  the  land 
with  the  purchase  money,  but  creates  a  personal  lia- 
bility on  the  jiart  of  the  grantee  to  pay  the  purchase 
money  as  recited  in  the  deed:  Trezevant  v.  BetUs,  1 
Leg.  Rep.,  48;  Lee  v,  Newman,  1  Memphis  L.  J., 
139;  Holbert  v.  Edens,  5  Lea,  204.  An  infant  is  not, 
like  a  married  woman,  incapable  of  making  a  binding 
personal  contract.  On  the  contrary,  the  general  rule 
is  that  he  may  contract.  His  contracts  are  voidable, 
and  only  void  in  exceptional  cases:  ifcMinn  v.  Rick- 
monda,  6  Yer.,  9,  Even  if  his  negotiable  promissory 
note  be  void,  he  may  be  liable  for  the  consideration 
evidenced  by  the  note,  or  for  which  the  note  was 
given:  Id.;  Heed  v.  Boxkearn,  4  Sneed,  118.  And 
he  may  make  a  conveyance  of  land  in  mortgage  to 
secure  a  debt  contracted  by  bim,  such  conveyance  be- 
ing only  voidable  not  void:  Me.Gan  v.  Marshall,  8 
Hum.,  121.  He  may,  therefore,  accept  a  deed  for 
land,  and  contract  therein  for  the  payment  of  the  pur- 
chase price,  and  that  the  purchase  monej"  shall  be  a 
lien   on   the   Innd.       SucL    an    instrument    executed     by 
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au  infkat  is  not  void,  but  voidable:  Wheaton  v.  East, 
5  Yer.,  41 ;  Scott  v.  Buchanan,  U  Hum.,  468.  The 
notes  may  be  void,  but  the  contract  and  the  consid- 
eration  are   merely    voidable. 

The  only  question  in  the  case  admitting  of  any 
discussion  is  whether  the  complainant  is  entitled,  under 
the  circumstances  of  the  case,  to  disaffirm  this  void- 
abU  contract  by  reason  of  his  infancy.  And  it  has 
not  been  contended  that  he  can,  if  the  contract  be 
only  voidable.  The  theory  of  the  bill,  and  of  tlie 
argument  submitted  on  complainaot's  behalf  is  that  the 
notes  executed  for  the  purcliase  money  were  void,  and 
that  the  contract  for  the  land  was  only  collateral  and 
executory.  The  complainant  paid  three  of  the  instal- 
ments of  purchase  money  after  he  came  of  age,  well 
knowing  all  the  facts,  and  virtually  admits  in  his  bill 
and  deposition  that  ht  became  aware  of  his  right  to 
dieaffirni  by  reason  of  his  infancy  when  he  ceased  to 
pay  the  instalments,  which  was  in  July,  1 874.  It 
was  not  until  more  than  two  years  thereafter  that  he 
gave  the  vendor  notice,  by  pleading  iniancy  in  the 
action  at  law,  that  he  desireH  to  disaffirm.  In  the 
meantime,  as  the  proof  shows,  the  lot  in  controversy, 
which  was  worth  at  the  time  of  the  contract  and  also 
in  July,  1874,  the  purchase  price,  had  depreciated  in 
value  about  one-half.  This  court  has  rei>catedly  held 
that  the  voidable  contract  of  an  infant  is  confirmed 
by  his  failure  to  disaffirm  in  a  reasonable  time,  and 
this  for  the  obvious  reason  that  the  other  party  can- 
not set  up  the  infancy  as  a  ground  of  rescission,  and 
that   it   would    be   a   fraud    upon   such   party   to  be  sub- 
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jfCt  for  an  indefinite  period  to  the  right  of  election 
of  a  person  aui  Jurix;  W/ieaUm  v.  Eaxt,  5  Yer.,  41; 
Scott  V,  Buchanan,  11  Hum.,  476.  It  was  long  ago 
held  that  if  an  infant  execute  a  partition  deed,  and, 
after  be  arrive  of  age,  bold  over  or  occupy  his  part, 
it  would  be  a  confirmation:  Co,  Lit.f,  171,  b.  It  is 
also  settled  law,  in  the  analogous  case  of  a  contract 
vitiated  by  fraud,  that  any  act  of  the  party  entitled 
to  take  advantage,  of  the  fraud,  by  which,  after  knowl- 
edge of  the  fraud,  he  treats  the  contract  as  subsisting, 
will  be  an  affirmance-  There  can  be  no  rescission 
afterwards:  Knuekotla  v.  Lea,  10  Hum.,  377;  Gilbert 
V.  Hunnewell,  12  Heis.,  289;  Sumuters  'v.  WiUon,  3 
Cold.,  469. 

The  decree  must  be  reversed,  the  original  bill  dis- 
missed with  costa,  and  a  decree  rendered  here  upon 
the  cross-bill  for  the  amount  of  the  unpaid  purchase 
money  reduced  according  to  the  contract,  and  all  the 
costs   of  the   cause. 
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Randoli-h  &  Jenks   v.    Merchant's  National  Bank 
OF  Memphis  et  al. 

1.  SCPREME  CODRT.      Qm  oiily  udjiidinile  iip-in  iii'illeri-  raided  by  the  pl-vidinfit. 

The  courts  can  onlv  atljudioate  auch  matlere  as  arc  properly  brought 
before  ihvm  by  the  purties  in  the  wode  prescribed  by  law  and  the 
practice  of  the  court;  they  cannot  notice  matter,  however  clearly 
proved, of  which  there  is  no  allegation  or  isxne  in  the  plendintr';  and 
ihe  Supreme  Court  has  no  more  power  than  the  lower  courts  to  pro- 
QOiioce  a  decree  upon  matter  outside  ot  the  record.  . 

2.  CoLi-ATERAi.  Sbccritv.     Ft"ii/tc  Of  'lifignet.     Ilin  rights  imd  p'lutrt. 

A  pledgee  or  atwignee  of  collateral  Hecnrity,  with  authority  to  settia 
with  the  parties  liable  »n  Huch  securities,  may,  in  good  Eailh.com- 
pnimd  the  debt,  and  nil!  only  be  liable  fur  the  actual  amnnnt  due  to 
the  assignor  from  Kuch  parties;  and,  although  ordinarily  a  change 
of  security  would  not  he  allowable  which  van  not  plainly  sdvanca- 
geouB,  yet  the  assignee,  who  has  an  interest  in  the  fund,  and  acts  ie 
good  taith  under  the  advice  of  counsel,  would  not  be  liable  under  the 
circutDStancce  except  for  on  abuKe  of  trust. 

3.  Si'PREME  Ci'fRT  Pbacticb.     A  ™««'  'riU  jHil  be  rtiiwinded.     When.    A 

cause  will  not  be  remanded  fiir  the  purpose  of  bringing  new  parties 
before  the  court  after  a  prntrjcted  litigation,  uuIcbs  llie  applicant's 
right  to  relief  be  clear. 


FKOM    SHEI,BY. 


Appeal  from  the    Chancery  Court  at   Metnplus.       W. 
W.  McDowell,  Ch. 

R.  J.  Morgan  unci  Gkeer  A  Adams  for  complainants. 
W.  D.  Beard   for   defendants. 
Cooper,   J.,   delivered    the   opinion   of   the   court. 
The   original    hill   in  this  ca*e  wis  filed,  on  the  29th 
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of  November,  1867,  by  the  cumplainants,  citizens  and 
merchauts  of  Fhiladelphia,  Penn.,  against  the  Mer- 
chant'H  Bank  of  Memjthis,  and  two  of  its  ofBcer^,  the 
latter  being  made  defendants  for  the  purpose  of  ob- 
taining tlie  discovery  askud  for  under  oath.  The  case 
made  by  the  bill  was  that  the  complainants,  by  ar- 
rangement with  O.  C.  Boone  &  Co.,  a  commissiim  firm 
at  Memphis,  had  been  in  the  habit  of  acccptiug  the 
bills  of  exchange  of  the  latter  firm,  based  upon  ship- 
ments of  cotton,  drawn  upon  them  with  bills  of  lading 
of  the  cotlou  attached,  and  Degoliuteil  through  the  de- 
fendant bank;  that  in  June,  1867,  Boone  &  Co.  drew 
upon  them  two  drafts,  one  for  S8,l()0,  and  the  other 
for  ^1,800,  both  ap])arently  si'cured  by  shipments  of 
cotton,  and  bills  of  lading  attached,  which  drafts  were 
forwarded  by  the  defendant  bank,  accepted  and  paid 
by  complainants;  that  the  supposed  bills  of  ladiug 
turned  out  to  be  ficiitioiis,  and  Buoue  &  Co.  had  be- 
come insolvent.  And  the  compluiuants  sought  to  recover 
the  monuy  advanced  by  them,  fnim  the  Merchant's 
Bank  ujwn  the  ground  that  the  bank  had  guaranteed 
the  payment  of  the  drafts,  or  were  interehted  with 
Boone  &  Co.  in  the  transactions,  or  had  colluded  with 
that  firm  in  the  fraud.  Such  proceedings  were  bad 
in  the  caure  that  uj)on  final  hearing  the  chancelloi' 
gave  the  complainants  a  decree  a<rjinst  the  bank  for 
$1,152,  being  the  value  of  the  cotton  which  the  bank  had 
guaranteed  should  be  forwarded  as  a  margin  upon  the 
larger  bill  of  exchange,  with  interest,  the  other  issues 
being   found   in    favor   of  the   defendant. 

In    the    progress   of    the   case,   the   deposition    of    O. 
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C.  Boone,  the  leading  partner  of  Boone  &  Co.,  was 
taken.  He  testitied  that  he  had  transferred  to  the 
Merchant's  Bank  certain  asaeta  of  Boone  &  Co.,  to 
secure  the  bank  from  loss  on  the  paper  of  the  firm 
which  it  held.  He  further  stated  that,  after  the  filing 
of  com  plain  an  t'e  hill,  when  sent  for  by  W.  H.  Cherry, 
the  president  of  the  bank,  he  had  agreed  that  the 
hank  miglit  hold  the  collaterals  to  indemnify  it  againet 
any  recovery  in  the  suit,  remarking  at  the  time  that 
ihey  were  probably  sufficient  to  pay  the  bank,  and 
also  the  debt  dne  to  complainants.  He  wa^  then 
asked  whether  he  did  then  or  subsequently  transfer  to 
the  bank  or  its  president  any  securities  to  pay  com- 
plainants' debt.  His  answer  was :  "  Never  specially 
for  that  purpose.  It  was  to  pay  Rundolph  &  'Tenks 
and  the  Merchant's  National  Bank.  I  don't  say  that 
I  told  Mr.  Cherry  that,  hut  that  was  my  intention." 
He  added:  "I  considered  the  whole  thing  as  the 
Merchant's  National  Bank's,  and  they  responsible  for 
it.  I  mean  that  the  bank  would  have  to  pay  Ran- 
dolph  &   Jenks   ultimately." 

No  mention  .had  been  made  in  the  bill  or  answer 
of  any  collaterals  held  by  the  bank,  nor  any  sugges- 
tion that  the  bank  might  be  indebted  to  Boone  &  Co., 
nor  any  prayer  for  an  account,  n6r  were  Boone  &,  Co. 
parties  to  the  suit.  Ncverfhiless,  the  decree  of  the 
chancellor  contained  the  following  ])rovi>ionH:  "It  fur- 
ther appearing  to  the  court  that  O.  C.  Boone  or  O. 
C'  Boone  &  Co.,  for  the  purpose  of  securing  their 
iadebtedness  to  the  Merchant's  National  Bunk,  and  as 
an  indemnity  and  security  for  the  payment  of  the 
6 — VOL.  9. 
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claim.s  of  conijilairmnts,  turned  over  to  said  Imnk  vari- 
ous and  divers  a<--et8,  eousi^ting  of  claims,  clio^s  iu 
action,  etc.  And  it  apjieariug  tu  the  tmurt  that  vota- 
plaioanls  art'  entitled  to  have  an  account  from  said 
Merchant'^  National  Bank,  to  the  end  that  uuy  and 
all  snch  assetii  and  t^fiect^i  may  \)c  applied  under  and 
according  to  the  trusts  on  which  they  were  placed  iu 
posses-^ioD  of  the  hank,  and  of  its  duly  authorize<]  offi- 
cers. It  is  therefore  accordingly  ordered  and  decreed 
by  the  court  that  a  reference  he,  aud  the  same  is 
herehy  directed  to  the  clerk  and  master  of  this  court, 
who  will  take  and  state  an  account  with  said  bank  in 
res])ect  to  the  ::ecurities  placed  in  its  possession  by 
said  O.  C.  Boone  A  Co.  or  O.  C,  Boone,  and  report  fully 
as  to  the  rights  of  the  {>arties  in  respect  to  (juid 
matter:?." 

From  this  decree,  the  complainants  took  an  appeal 
to  this  court,  where  the  cause  was  heard  and  deter- 
mined at  tlie  April  term,  18T4.  The  opinion  then 
delivered  is  repoitetl  in  7  Bast.,  458.  From  this 
opinion  it  appears  that  the  only  question  considered 
by  the  court  was  the  extent  of  the  bank's  liability  to 
the  complainautjf  under  the  allegations  of  the  bill. 
The  decree  at  fir^t  drawu  up  and  entered  was  limitsd 
accordingly.  A  few  diiys  afterwards,  another  entry 
wus  made  on  the  niinut<^^s,  remanding  the  cause  to  tiie 
chancery  court  -'ior  the  taking  of  the  account  as  to 
the  assets  of  O.  C.  Boone  &  Co.  in  the  hands  of  the 
Merchant's  National  Bank,  and  for  any  proper  decree 
in    referenc-e   tljcieto." 

On    July    17,    1877,   after    the   cause   was   remanded, 


APRIL  TERM,  1882. 


Kandiilph  &  Jeoks  r.  Murchant'n  Bank. 


the  complainants  tiled  an  amended  and  supplemental 
bill,  the  sole  object  of  which  was  to  bring  the  Me- 
tropolitan Bank  of  New  York  before  the  cdurt,  as  the 
a;3iigDee  or  principal  holder  of  the  assets  of  the  Mer- 
chant's Bank,  and,  upon  an  allegation  that  the  Me- 
tropolitan Bank  was  about  to  remove  said  assets,  to 
impound  them  to  the  extent  of  the  collaterals  men- 
tioned. Such  proceedings  were  had  in  the  cause  that 
the  master  took  the  account  ordered  and  made  a  report, 
Exceptions  were  filed  by  both  parties,  which  were 
aeled  upon  by  ihe  chancellor,  and  a  decree  rendered 
in  favor  of  the  complainants  against  the  Merchant's 
Bank  for  $16,987.73.  The  Merchant's  Bank  has  brought 
the   case   to   this  court   by   writ   of  error. 

The  object  of  the  original  bill  was  to  hold  the 
hank  liable  to  the  complainants  for  the  money  paid 
by  them  on  the  faith  of  the  tictitlous  bills  of  lading. 
The  prayer  of  the  bill  was  that  the  defendant  bank, 
r»r  the  other  defendants  its  officers,  be  decreed  to  be 
liable  to  the  complainants  for  the  amount  of  the  drafts 
mentioned,  and  that  the  same  be  collected  hy  execu* 
tion;  and,  at  all  events,  that  said  bank  be  declared 
to  be  bound  to  them  upon  the  guaranty  of  said  draft, 
or  a  portion  of  the  same.  O.  C.  Bo<me  &  Co.  were 
not  made  defendants,  nor  of  course  was  any  refief 
bought  against  them.  Neither  in  the  bill,  nor  in  the 
answer  was  any  statement  or  allusion  made  as  to  any 
collaterals  placed  in  the  hands  of  the  bank  or  its  offi- 
cers for  any  purpose.  The  existence  of  such  collat- 
erals was  developed  in  the  proof.  The  decree  of  the 
chancellor    in     reference    to     these    collaterals,   and    the 
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Kulisequent  order  of  this  court,  if  intended  to  be  in 
■  flffirmaoce  of  tbat  decree,  were  not  justiGed  by  any- 
thJDg  in  the  pleadings.  It  also  appears  in  the  proof 
taken  upon  the  reference,  aft<T  the  remand,  that  the 
membeni  of  the  firm  of  O.  G.  Boone  &  Co.  went  into 
bankruptcy,  and  the  aswts  in  controversy  se«m  to  have 
been  sold  by  the  assignee,  and  the  purchaser  has 
brought  suit  against  the  Merchant's  Bank  therefor. 
XTnder  these  circumstances,  the  first  point  made  by  the 
appellant  is  that  the  whole  proceedings  were  coram 
non  judice,   and   void. 

It  is  an  elementary  principle  that  the  courts  can 
only  act  upon  suoh  matters  a?  are  properly  brought 
before  them  by  the  partie.«,  according  to  the  settled 
law,  practice  and  usage:  Windsor  v.  }fcVeigk,  9.3  U.  S., 
282.  The  court  cannot  rightfully  notice  matter,  how- 
ever clearly  proved,  of  which  there  is  no  allegation  or 
issue  in  the  pleadings:  SHeralz  w  Nicodemua,  7  Yer., 
13;  Bedford  v.  Williams,  t  Cold.,  207;  Furman  v.  North, 
4  Baxt.,  296;  Atmiin  v.  Rmmey,  'i  Tenn.  Ch.,  118. 
Xo  relief  can  properly  be  granted  in  chancery  upon 
any  matter  which  does  not  ap)>ear  either  in  the  bill 
or  the  answer :  Rogers  v.  Breen,  9  Heis.,  679.  And 
this  court  jhas  repeatedly  held  that  it  has  no  more 
power  than  an  inferior  court  to  pronounce  a  decree 
binding  on  the  parties  uptm  matters  which  are  not 
brought  before  it  in  the  regular  mode  for  adjudication, 
but  are  entirely  outside  of  the  cauf^e:  Eojuley  v,  Tark- 
ington,  6  Baxt.,  592;  Meredith  v.  LUtte,  6  Lea,  517; 
Hill  V.  HilUman,  7  Lea,  197 ;  PeKU  v.  Choper,  opinion 
in   MS.   at   this    term.       It    is    obvious,   therefore,    that 
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the  original  decree  of  reference  to  the  chancellor,  and 
the  order  of  this  court  so  far  as  it  was  in  affirmance 
thereof,   were   without   authority,   and    void. 

It  may  be,  however,  in  view  of  the  tacit  acquies- 
cence of  the  parties  in  what  was  done,  that  the  cause 
should  be  remanded,  if  desired  by  the  complainauts,  in 
order  to  amend  the  pleadings,  and  bring  the  proper 
parties  before  the  court.  To  this  end,  the  merits  of 
the  case  have  beeu  looked  into.  The  balance  found 
against  the  Merchant's  Bank  by  the  chancellor's  decree 
consists  entirely  in  two  items  of  charge,  both  of  which 
was  brought  before  us  by  the  writ  of  error.  It  is  ab- 
solutely certain  that  not  a  dollar  was  ever  received 
by  the  bank  upon  the  largest  of  these  items,  and  the 
ireight  of  testimony  is  that  only  a  email  part  of  the 
other  was  collected.  The  chancellor  wiis,  however,  of 
ojiinioo  that  the  biink  must  be  held  liable  for  the 
nominal  amount  of  both,  because  it  was  a  pledgee 
without  authority  to  settle.  In  this,  he  was  clearly 
in  error. 

The  lawyer  who  drew  up  the  assignment  from 
Boone  &  Co.  to  the  bank  of  many  of  the  claims  trans- 
ferred as  collateral  or  pledged,  including  the  Dale  claim 
one  of  those  iu  dispute,  testifies  that:  "All  of  said 
accounts  then  so  assigned  was  made  out  iu  full  against 
the  said  parties  as  from  the  books  of  O.  C  Boone  & 
Co.,  but  the  true  amount  of  neither  was  then  fi^cd 
by  a  final  settlement  with  the  parties  thereto."  Boone 
fays:  "Of  course  there  wns  a  settlement  to  be  mado 
by  Cherry  with  Dale."  And  both  the  attorney  and 
Boone  say   that   this   claim   was    settled    with   the   party 
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by  the  bank,  and  Boone's  testimony,  not  only  shows 
knowledge  on  his  part  of  the  settlement,  but  fairly 
implies  that  it  was  in  pursuance  of  authority  conferred 
at  the  time  of  the  assignment.  And  the  whole  evi- 
dence of  this, witness  leaves  no  room  for  doubt  that 
the  bank,  or  \V.  H.  Cherry  its  president,  had  full 
authority  to '  do  the  best  tljat  could  be  done  with  all 
the  claims  for  the  purpose  of  indemnifying  the  bank, 
and  Cherry  individually,  against  loss  on  the  debt  of 
Boone  and  Boone  &  Co.  to  them.  The  bank  was  re- 
ally a  trustee,  and  not  merely  a  pledgee,  if,  indeed, 
there  be  any  difference  in  the  liability  incurred  by  the 
course   pursued   in   realizing   the  assets. 

A  trustee,  acting  in  good  faith,  may  release  or 
compound  a  debt  due  to  his  trust  estate:  Blue  v. 
ifafshall,  3  P.  W.,  381  ;  Firahaw  v.  Higgingon,  8  D.  M. 
&  G.,  827.  But  if  he  releases  or  compromises  a  debt 
without  sufficient  reason  or  justification,  or  if  he  sell 
a  debt  for  a  grossly  inadequate  consideration,  when  by 
proper  diligence  more  could  have  been  .realized,  he 
will  be  answerable  for  it  in  his  accounts:  Jevon  v. 
Bitsh,  1  Vern.,  342;  Wita,  v.  Gi-ebhavi,  5  D.  M.  &  G., 
770;  Perry  on  Trust,  sec.  482.  A  trustee  must  fol- 
low the  collection  of  claims  actively  by  legal  proceed- 
ings, unless  he  can  show  that  such  proceedings  wouid 
have  been  futile  and  void :  Perry  on  Trusts,  sec.  440. 
A  pledgee,  like  a  trustee,  is  bound  to  the  .pledgor  for 
the  full  amount  of  the  asset  pledged,  if  it  can  be  re- 
alized by  law,  and  if  the  pledgor  is  entitled,  as  between 
him  and  the  debtor,  to  the  full  amount  of  the  asset. 
But   if    the    pledgor    himself   only    holds    the    asset    to 


APEIL  TERM,  1S82. 


Randolph  A  Jenkn  v.  M«rcliant'H  Bank. 


secure  a  given  iiK^ebtedness,  his  pledgee  can  claim  no 
more  against  the  common  <1ebtor,  and  will  be  liable 
to  that  extent  to  the  pledgor:     Cherry  v.  Frost,  7  Lea,  1. 

The  nof*!  of  Dale,  transferred  to  the  bank  or  Cherry 
as  collateral,  was  for  $3,150.  But  as  we  have  seen, 
the  claim  of  Boone  &  Co.  ngain^t  Dale  wag  subject  to 
a  settlement.  Booue  admits  thiit  as  early  as  Jan- 
uary, 1868,  he  was  advised  tliat  a  settlement  had  been 
made  between  Dide  and  Cherry.  And  the  attorney, 
who  drew  the  transfer  for  Boone,  states  thut  he  learned 
from  Dale  the  same  fact,  and  that  Dale  had  the  note, 
Neither  of  thefic  witnesses  .state  the  resnlt  of  the  set- 
tlemint.  On  the  other  hand.  Cherry  testifies  that, 
U|)on  the  setilement,  it  was  found  that  only  $632  was 
due  from  Dale,  and  tliia  sum  was  jwid  to  him.  There 
cannot  bp  a  reasonable  doirbt  of  the  correctness  of-  the 
t**tiniony   of  Cherry.  • 

The  other,  and  much  the  largest  claim  in  dispute, 
niiisisled  of  the  note  of  one  Biirgett  for  $6,768.  The 
note  was  payable  to  Mrs.  Grider,  and  by  her  and  her 
husband  endorsetl.  The  proof  of  Cherry  and  Grider, 
the  husband,  is  that  the  note  was  deposited  by  the 
hiislrand  with  Bonne  &  Co.  as  collater:d  to  secure  a 
debt  of  81,600.  Cherry  says  he  learned  the  fact  from 
Grider,  shortly  after  he  received  tlie  note,  and  called 
Bcnne'a  attention  to  it,  who  admitted  it,  except  he 
thought  the  claim  of  the  company  was  tor  about  82,000. 
C'lierr)-  sent  the  claim  for  collection  to  a  lawyer  in 
Arkansas,  where  the  maker  and  the  Griders  lived,  and 
went  himself  to  consult  with  the  lawyer  in  regard  to 
Is  value.        He    was     informed,    and    the    proof    sustains 
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the  infinmat'mii,  ih;il  the  maker  and  endorsers  were 
wortliless.  UndiT  the  advice  of  counsel,  «[»on  the  idea 
that  he  mi.-lit  be  ahle  lo  tollect  the  smaller  siim. 
Cherry  surrendered  the  note  to  Grider,  for  the  note 
of  himself  and  wife  for  §1,600,  which  has  never  been 
paid.  It  turns  out  that  Biirgett  had  bought  Mrs. 
Gridi'r's  interest  in  land,  and  had  given  a  note  /or 
the  purchase  money  which  was  secured  by  a  lien  ou 
the  land  reserved  in  the  fare  of  the  deed.  The  note 
in  dispute  was,  however,  not  the  note  mentioned  in 
t'lc  deed,  but  amither  note  given  some  months  after- 
wards for  a  different  amount,  but  inchidin<;  the  cori- 
tidoratlon  for  the  land.  Mrs,  Grider  was  the  sister  of 
IJurgett,  and  tiie  land  wiis  sold  by  her  to  him,  aud 
t'lo  first  note  e.\ccnted  to  her  in  her  maiden  name. 
These  facts  were  not  known  to  Cherry,  nor  to  his 
lawyer,  nor  -it  would  seem  to  Boone.  Afler  the  note 
in  controversy  was  surrendered  to  Grider,  it  was  paid 
by  another  brother  of  bis  wife,  who  took  the  land. 
Under  the.se  ei  re  am  stances,  it  is  clear  that  the  bank 
would,  at  most,  only  be  liable  for  the  actual  indebt- 
edness for  which  Boone  &  Co.  held  the  note,  which 
tlie  weight  of  testimony  .shows  was  81,600.  The  hank 
and  Cherry  had  every  inducement  to  secure  the  amount 
due  upon  the  claim,  and,  although  a  change  of  secu- 
rities would  ordinarily  not  be  allowable  which  was  not 
plainly  udvantiigeuus,  we  cannot  say  thai  there  was  an 
abuse  of  trust  in  surrendering  the  note,  under  the  ad- 
vice of  c  mnscl,  and  taking  another  note  which  the 
counsel  thought  might  be  collected.  It  seems,  that 
(irider   had   an   equity   of    redemption    in   certain   other 


APRIL  TERM,  1882. 


Randolph  &  Jenkn  r.  Merchant'»  Bunk. 


realty,  or  rather  an  interest  in  the  realty  subject  to  a 
prior  debt,  and  the  expectation  of  counsel  was  to  reach 
that  interest,  and  perhaps  the  amuiint  of  the  debt  was 
important  id  obtaining  a  speedy  judgment.  That 
property  was  absorbed  by  the  debt,  and  nothing  re- 
alizt-d.  Boone  testifies  that  in  addition  to  the  claim 
of  Boone  &  Co.  against  Grider,  which  he  puts  at  a 
higher  figure  than  Cherry,  for  which  Boone  &  Co. 
held  the  Burgett  note,  the  firm  of  Dobbins,  Pleasants 
&  Co.,  of  New  Orleans,  had  a  large  amount  against 
Grider  and  wife,  for  which .  the  note  conid  have  been 
held.  This  firm,  the  proof  shows,  failed  before  Boone 
&  Co.,  and  it  is  clear  that  the  complainants  Randolph 
&  Jenks,  as  creditors  of  Boone  &  Co.,  could  have  no 
claim  u[x>n  this  asset  by  reason  of  any  accounts  of 
Dobhius,  Pleasants  &  Co.  Besides,  no  such  account 
is  shown,  and  the  testimony  of  Boone  &  Co.  is  not 
sufficiently  definite,  nor  does  be  come  beibre  the  court 
in  such  an  attitude  as  to  justify  the  court  in  giving 
much  weight  to  his  evidence.  In  the  conflict  of  tes- 
timony between  him  and  Cherry,  the  laiier  is  entitled 
to  the   most   credit. 

If  the  Burgett  item  be  disallowed,  and  the  Dale 
claim  reduced  to  $632,  there  is  no  balance  due  from 
the  bank.  The  balance  would  be  the  other  way. 
And  to  justify  a  remand,  the  right  to  relief  upon  an 
amendment   of  the   pleadings   ought   to   be   clear. 

Reverse  the  decree,  and  dismiss  the  bill  as  to  the 
matters  of  account,    with   costs. 


JACKSON : 
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J.  W,  Richardson,  Atlm'r,  v.  Johs  W.  Keei-  ef  al. 

hianJLTlOS,  Statcte  of.  Adminirli-attir.  Dl^rlbuUf.  Thf  sliuiv  i)t  a 
diHtribiitee  in  eithi^r  persiiiial  or  reni  cetato  rsnnot  l)e  appropriatpit 
l)y  the  admin iriiralor  to  a  debt  cl»ime<i  to  be  due  from  the  distribulee 
lu  the  intestnle,  xhown  to  )h.'  barred  b_v  the  statute  of  limidiliim.  when 
the  dcfonse  is  pleaded  and  relied  ii|K)n. 

FROM     SMELItV. 


Appeal  from  the  Chancery  Court  at  Mempliis.  \V. 
.  W.    McDoivELi.,   Ch. 

jAHSA(ii>."  A  Fraysek  for  complainants. 

Heiskell,  Weatheefoiid  &  Heiskeij-  for  defend- 
ants. 

McFari.and,   J,,   ilelivered  the  opinion  of  the  court. 

The  orifiiiial  bill  in  thi.s  case  was  filed  to  admin- 
ister the  estate  of  K.  T.  Keel,  ilecuaned,  as  an  iuHol- 
vent  estate — the  insolvency  having  been  sup-gested.  In 
feet,  however,  as  may  be  inferred  from  the  allegations 
of  the  bill  and  siibsetitieut  proceedings,  the  estate  is 
not  iii.solvent,  though  the  iillegations  are  that  the  por- 
Bonal   estate    will   be    insufficient   to    pay    the   debts. 

Sometime  after  the  bill  was  filed,  to-wit,  on  the 
24th  of  February,  1881,  the  administrator  filed  what 
is  styled  a  petition  in  the  causo  against  Samuel  Keel, 
a  son   of    the    intestate   and   an    heir   and   distributee    of 
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his  estate,  setling  up  that  said  Samuel  was  indebte<l 
to  the  intestate  in  the  sum  in  the  amonnt  of  two  ac- 
counts; the  first  for  the  aum  of  $4,547.12,  "by  ac- 
ciiunt  current  down  to  December  3,  1873";  the  other 
bv  "acconnt  current  after  that  date  down  to  August 
fi,  1876,  for  $2,636.05."  Petitioner  avers  that  he  knows 
of  nothing  belonging  to  said  Samuel  (who  is  non-resi- 
dent) within  the  jurisdiction  of  the  court  out  of  which 
to  collect  said  debts.  He  therefore  prays  that  he  have 
B  decree  for  ihe  satisfaction  of  these  debts  out  of  the 
distributive  share  of  said  Samuel  in  his  father's  estate, 
if  the  estate  prove  insolvent,  and  also  that  it  be  de- 
dand  a  lien  upon  saiO  Samuel's  share  of  the  real 
estate.  So  attachment,  however,  was  prayed  for  or 
issued.  Samuel  Ked  answers  the  petitir)a,  without  ofi- 
jeeHon  to  the  form  of  the  remedy.  Ho  pleaded  the 
ttatute  (if  limitations  of  six  years  to  the  first  account; 
admitted  the  correctness  of  the  second,  but  set  up  mat- 
ters of  set-off  and  counter  claim  thereto.  The  matter 
i^as  referred  to  the  master,  who  reported  the  first  ac- 
emmt  barred  by  the  statute  of  limitations,  and  after 
allowing  the  defendant  certain  matters  of  set-off,  reported 
a  balance  against  him  on  the  second  account.  The 
complainant  excepted  to  the  re, tort,  that  the  first  ac- 
count was  barred  by  the  statute  of  limitations.  The 
solicitor  of  two  of  the  other  distributees  moved  to  have 
the  acconnt  re-committed  upon  an  affidavit,  which,  al- 
though in  the  transcript,  was  not  made  part  of  the 
record  by  the  bill  of  exceptions.  The  chancellor,  upon 
hearing,  refused  to  re-commit  the  matter,  held  that 
the  first   account   was   barred   by   the   statute   of  limita- 
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tioDs  uf  six  years,  and  (hat  the  defendant  was  pro- 
tected from  a  recovery  on  said  account ;  bid  thai  the 
complainani,  ae  admini^raior,  should  retain  the  dtalributire 
share  of  said  defendant  in  the  pemonal  estate  to  the  JuU 
extent  of  said  (tccount  if  necessary  for  its  payment.  He 
<lenied  tlie  complainant,  however,  alt  right  to  go  npon 
eaid  defendant's  share  of  the  realty  for  the  payment 
of  Haid   account. 

Tlie  decree  was  against  said  Samuel  for  the  balance 
reported  against  hint  on  the  second  account,  and  in 
-  this   respect   there   was  no   appeal. 

The  complainant  specially  appeuleil  from  that  part 
of  the  decree  holding  the  demand  as  to  the  first  ac- 
count burred  by  the  statute  of  limitations,  and  deny- 
ing the  lien  claimed  for  its  payment  upon  the  defend- 
ant's share  of  the  realty  descended.  The  defendant 
appealed  from  that  part  of  the  decree  allowing  the 
administrator  to  retain  his  (defendant's)  distributive 
share  of  the  [«rsonalty  in  payment  of  the  barred  ac- 
count. 

The  account  in  question  was  undoubtedly  barred  by 
the  statute  of  limitations  of  six  years.  It  accrued, 
according  to  the  allegations  of  the  petition  and  all  the 
proof,  on  and  before  the  3d  of  December,  1873,  when 
it  was  finally  closed.  The  other  account  was  ojjened 
several  years  afterwards,  and  had  no  connection  with 
the  first.  The  intestate  died  12th  October,  1879. 
Administration  was  granted  November,  1879,  and  the 
petition  in  this  ease  filed  the  ■24th  February,  1881. 
This  i)etition,  however  it  be  regarded,  was  the  begin- 
ning  of  the  suit  on  the   account;     we   express   no  opin- 
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ioD  as  to  the  propriety  of  adopting  this  form  of  pro- 
ceeding. No  objection  having  been  taken  to  the  form, 
it  mav  be  treated  as  an  original  bill,  as  only  in  this 
aspect  can  it  in  strictness  probably  be  maintained  at 
all.  Although  the  defendant,  8amiiel  Keel,  was  a  party 
to  the  original  insolvent  bill,  it  was  only  as  heir  and 
distributee. 

Xo  allegation  vras  made  in  that  bill  in  regard  to 
those  debts,  and  could  not  properly  have  been  niude, 
for  while  an  insolvent  proceeding  contemplates  thut  ;ill 
the  creditors  should  be  made  or  become  parties,  it 
does  not  contemplate  that  the  debtors  of  the  es- 
tate should  also  be  made  parties  for  the  purpise  of 
collecting  the  debts.  So  that  the  insolvent  bill  was 
not  the  beginning  of  a  suit  on  the  account;  but  even 
if  it  be  so  considered,  the  result  is  the  same,  as  it 
was  not  filed  until  the  21st  of  April,  1880.  There 
was  no  attempt  to  show  a  new  promise  or  otherwise 
take   the   account   out   of  the   statute. 

The  chancellor  was,  therefore,  clearly  correct  in 
holding  that  the  suit  as  to  the  first  account  was  barred. 
It  eeems  to  us  equally  clear,  however,  that  his  hold- 
ing that  the  administrator  might,  nevertheless,  appro- 
priate the  distributive  share  of  the  defendant  in  the 
personal  estate  of  the  intestate  to  the  payment  of  the 
account,  is  erroneous.  We  do  not  perceive  the  prin- 
ciple upon  which  it  can  be  held  that  while  suit  upon 
the  claim  is  barred  by  the  statute  so  that  there  can 
be  no  judgment  or  recovery  upon  it,  yet  the  adminis- 
trator may  appropriate  the  effects  of  the  defendant 
which    he   holds   in    trust   for   him,    to   the    payment   of 
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the  barred  debt.  There  is  nothing  in  the  fact  that 
the  debtor,  by  the  death  of  the  creditor,  becomes  u 
distributee  of  his  estate.  It  in  indicated  in  the  briefs 
filed  that  the  holding  of  the  chanceliur  wan  based  upon 
the  case  of  Smith  v.  Gooch,  i)  Ijea,  53(i.  But  there  is 
nothing  in  that  caue  to  justify  such  a  holding.  That 
was  a  bill  by  the  distributees  of  a  dewased  idiot  against 
the  administrator  of  his  guardian.  The  administrator 
sought  t.»  reopen  the  settlement  of  the  guardian  for 
the  purpose,  among  other  things,  of  being  relieved  of 
certain  insolvent  notes  with  which  the  guardian  had 
charged  himself.  One  of  these  noteH  was  upon  a  brothor 
of  the  idiot,  who,  upon  the  death  of  the  latter,  be- 
came one  of  the  distributees.  The  opinion  holds  that 
the  settlement  of  the  guardian  should  not  he  reopened, 
for  the  rea^.in,  among  others,  that  the  guurdian  had 
not,  in  his  inventory  of  the  notes,  claimed  that  any 
of  the  notes  were  iusulvent  or  doubtful,  except  in  a 
settlement  made  some  years  afierwurda  the  one  note 
referred  to  is  reiwrted  insolvent,  but  a  still  later  set- 
tlement included  the  note  and  made  no  claim  that  it 
was  insolvent,  and  there  was  proof  that  at  a  still  later 
period  the  maker  of  the  note  was  solvent.  After 
stating  these  facts,  the  opinion  add:  "At  all  events, 
C.  P.  Goocb,"  {the  maker  of  the  note  in  question)  "is 
one  of  the  distributees,  and  to  the  extent  of  his  share 
(which  may  cover  the  amount  of  his  note)  it  will  he 
available."  This  i-cmark  in  the  o])i[iioii  K-enis  to  have 
been  regarded  as  a  holding  that  the  distributive  t^hare 
of  the  maker  of  the  note  cnuld  be  applied  to  its  pay- 
ment,   notwithstanding     the     note     was     barreil     by    iho 
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statute  of  limitatio»»t.  This  seems  to  be  inferred  from 
the  fact  that  the  dates  of  the  settlements  given  in  the 
opiuioQ,  in  which  the  note  was  included,  show  th&t 
the  note  was  in  existence  for  a  period  long  enough 
to  have  created  the  bar  of  the  statute,  and  lience  the 
head    note   seems   to   regard    the   point   decided. 

But  the  opinion  makes  not  the  slightest  allusion  to 
the  statute  of  limitations  us  a  defense  to  the  not«. 
It  is  not  clear  that  the  question  was  fo  presented  i>r  in 
issue,  that  the  court  could  have  adjudged  the  liability  of 
the  maker  of  the  note,  or  that  it  intended  to  do  so.  The 
opinion  was  only  giving  i-easons  why  the  credits  claimed 
by  the  guanlian  should  not  be  allowed,  and  had  given 
ample  reasons,  independent  of  tlie  remark  referred  to, 
and  then  assumed  as  an  odiiitional  reason,  that  the 
note  could  be  re;ilizcd  out  of  the  distrilintive  sliaro  of 
the  maker.  But  conceding  that  the  opinion  intended 
to  adjudge  that  the  note  of  C,  P.  Goocb  shinild  be 
deducted  from  his  distributive  share  in  the  account 
which  was  prayed  for  and  ordered  betwteu  the  distrib- 
utees, still  such  an  adjudicaiion  might  well  rest  upon 
wholly   different   groundn   from    the   one   indicated. 

Whether  the  court  made  the  iidjudioation  iqwu  the 
ground  that  C.  P.  Gonch  liad  not  pleaded  the  statute, 
or  had  admitted  his  liability  and  willingness  to  pay 
the  debt,  or  that  tlio  so-called  "  note "  was  a  "  bill 
single"  under  sea!,  made  liefore  the  abolishment  of 
private  seals,  as  ti>-  which  no  limitation  applied;  or 
that  i;  had  been  renewed,  or  that  there  had  been  a 
promise  to  pay  within  the  period  of  limitation,  or  that 
the  original   note  was   payable   to  the   idiot,  the   opinion 
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does  not  show.  At  all  events  ihcre  U  nothing  in  the 
opinion  indicating  thai  the  court  intended  to  hold  that 
if  the  debtor  was  protected  by  the  statute  of  limita- 
ticns  from  a  recovery  on  the  note,  his  distributive 
share  of  the  estate  might  yet  be  applied  to  its  pay- 
ment. Such  a  construction  of  the  opinion  in  unau- 
thorized. It  would  have  been  inadvertent  and  erro- 
neous  if  so   held. 

One  species  of  projierty  ean  no  more  be  taken  than 
another  to  pay  a  debt  which  the  law  does  not  recog- 
nize as  valid  security.  The  defendant'.?  distributive 
shore  in  his  tiither's  estate  is  as  much  his  property 
as  any  other  he  may  own.  The  case  of  CaldweU  v. 
Powell,  6  Bast.,  82,  has  no  application.  That  case  was 
decided  upon  the  ground,  in  substance,  that  there  had 
been  an  agreement  to  set  off  the  mutual  demands  be- 
fore either  was  barred,  and  this  was  enforced,  although 
before  snit  was  brought  the  time  necessary  to  bar  the 
set-off  had   elapsed. 

Finally,  it  is  insisted  that  the  defendant  ahonM  be 
held  liable  tor  the  amount  of  the  account  as  an  ad- 
vancement, but  ia  distinctly  charged  to  be  a  debt,  aud 
80   to   have   been   regarded    by    botti    parties. 

The  decree  of  the  chancellor  will  be  reversed,  with 
costs,    upon   the   point   indicated. 
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M.  A.  Mt-CoJiiis  V.  Guild,  Church  &  Co. 

1.  JiriXiB,  Special.     Apiieal.     Qnirre,  whether  an  aiipeal   lies   [rum  the 

judgQienl  of  ss|«dftl  judge,  selected  by  the  parties  nierelv  becauBe 
Ihe  r^ilar  judge  ■kk'  engaged  in  the  dispatch  of  other  baninesi',  where 
the  record  shows  the  fact,  and  that  the  hill  r>{  exreplioiiH  and  judg- 
ment wt^re  signed  by  the  special  judge. 

2.  Contract.  Sale  0/  peritmal  property.  PonKiinon  pamex  to  puri-hiiier  and 
tiiie  lo  remain  in  xelUr,  SiJi-Kudee.  A  contract  for  the  sale  of  jienionat 
property,  by  which  the  possewion  pasHCH  to  thepurehaser,  but  the  title 
remains  in  the  Heller  anti!  the  purchaw  money  be  paid,  is  valid,  uid 
the  contract,  although  reduced  lo  writing,  need  not  be  registered.  Ah 
between  the  original  vendor  and  a  sub-vendee  in  sucEi  n  cnwe,  it  is  a 
question  of  title,  and  neither  Che  pnyiuent  of  the  price,  nor  want  of 
notice  of  the  vendor^  right  will  protect  the  suh-vei)dce  fnim  the 
claim  of  the  owner. 

3.  Same,    Same.   Siih-fetula:     Riifhtu  of  iriere  iAere  u  pouei-  lo  ronrey.     Ki- 

ceptions  to  the  rnli-  in  favor  of  the  aiib-vendce  may  exist  where  the 
poHxeiAion  of  the  pnrcliitser  is  coupled  with  the  iixunl  iadlriu  of  tifle 
and  authority  to  convey ;  or  with  an  apparent  power  tcj  sell  superin- 
ilueed  by  the  acts  of  tiie  vendor ;  or,  perhaps,  where  the  iimditional 
sale  is  ma<le  with  knowleilge  to  a  regular  dealer  In  the  arlicle. 

i  Sake.  Saiae.  Same.  The  vam  falls  within  the  rule,  and  not  the  ex- 
ception, when  the  plaintitTs,  titi/eiis  of  Boston,  MahsachiiBetls,  sold 
>  piano  to  a  resident  nf  Memphis,  TenneKiee,  by  conlrat't  in  writing, 
stipulating  for  the  payment  of  the  price  by  instalnients,  that  the  chat- 
tel Hbonld  remain  the  pro[«rty  of  the  plaintifKi  until  the  price  was 
paid,  and  that  the  veudiirs  nhoiild  have  the  ri^ht  to  talce  back  the 
piano  if  the  purchaser  should  fail  Co  pay,  or  should  eel),  murlgnge.or 
cunvey  the  sikiue  iu  any  manner  without  the  written  consent  of  the 
vendors,  the  priHil  merely  showing  that  the  purcba'tT  brought  the 
piano  lo  Memphis,  kept  it  fnr  sale  hi  a  store  wliere  ho  had  other 
pianos,  and  svhl  it,  without  tho  knowlcdfce  of  (he  plaintiM'ri,  Lri  the  de- 
fendant, who  h:id  nil  nntice  of  the  pluintitTK  rlghti,  for  vulue. 

3.  Pleadino.'!  am>  PRACTICK.  Tifl  tnny  bt  imirerf  ami  mil  he  for  ralae. 
Limilalioa.  The  owner  of  p.'i'soual  properly  may  waive  the  tort  iu  its 
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oonvtrsion,  and  »ae  in  coiitrnct  for  iUt  value,  in  which  cam.-  the  liai- 
tation  of  the  nclion  will  he  thiit  for  (-auxee  uf  action  in  contmct,  al- 
tli(>U(cli  the  titW  Co  the  pnipiTty  mar,  before  Hiiit,  have  become  vested 
ill  the  wrong-iioer  by  lajine  <if  time. 

FROM    SHBJ-HY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
connty.       J.  O,  Pierc'e,  J, 

EsTES  &  Ellett   for   McCombs. 

\V.  Stroxc!  and  \V.  M,  Randolph  for  Guild, 
Church   &   Co. 

CooPEK,    J.,   ilelivered   the   oi>inion   of  the   court. 

This  action  was  .(.omniencetl  by  Guild,  Church  & 
Co.,  agaiu8t  M.  A.  McConib.'^,  before  a  justice  of  ihe 
peac«  by  wurmnt,  "  in  a  plea  of  debt  by  account." 
Upon  appeal  to  the  circuit  court,  the  regular  judge 
being  engaged  in  the  trial  of  a  cause,  the  parties  agreed 
that  the  cause  might  be  trietl  by  C.  W,  Heiskell,  an 
attorney  of  the  court,  as  sjvecial  judge.  This  ia  the 
substuucc  of  one  eutry  on  the  luiuutea.  The  bill  of 
exceptions  says  th;it  the  parties  agree  to  submit  the 
case  to  C.  \V.  Heiskell,  Esq.,  "  apjwiuted  by  the  court, 
with  the  consent  of  both  parties,  a  special  judge,"  with- 
out the  intervention  of  a  jury,  the  judgment  to  be 
untered  an  tiie  judgment  of  the  court,  "both  p.irties 
reserving  the  right  to  ap[>cal  from  the  same  to  the 
Supreme  CoUrt  as  if  the  ease  had  been  regularly 
called  and  tried  by  the  circuit  judge."  Tlie  special 
judge   rendered    judgment    for    the  plaintiffs   below,   aod 
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the  defendant  appe&led  in  error.  The  bill  of  excep- 
tions and  the  Judgment  of  the  court  are  signed  by  the 
special  judge. 

The  first  point  made  is  that  the  judgment  ib  aot 
one  from  which  an  appeal  can  be  taken.  But  no 
motion  was  made  to  dismiss  the  appeal,  and  a  major- 
ity of  the  court  think  that  the  objection  comes  too 
late.  1  have  grave  doubts  of  the  juriBdiction  of  the 
court   in   such   a   case. 

Od  September  25,  1875,  the  plaintiffs,  in  Boston, 
sold  to  C.  S,  Cooper,  of  Memphis,  Tennessee,  a.  piano 
at  the  price  of  $325,  of  which  $'27.12  were  paid  in 
cash,  and  the  residue  secured  by  eleven  notes  of  the 
[jurchaser  for  $27.08  each,  payable  at  intervals  of  a 
month  for  the  next  eleven  .months,  with  7  per  cent 
interest.  The  contract,  which  was  in  writing  signed 
by  the  purchaser,  provided  that  the  piauo  should  re- 
main the  property  of  tlie  plaintiffs  until  all  of  the 
payments  were  made,  with  the  right  on  their  part,  in 
case  of  failure  to  pay,  or  if  the  purchaser  should 
"  remove  the  same  from  the  hou,^  No.  — ,  or  sell, 
mortgage  or  convey  the  same  in  any  manner,  without 
their  written  consent,"  to  take  the  piano  back.  The 
purchaser  brongiit  the  piuno  to  Memphis,  and  kept  it 
"in  a  sewing  machine  store  ibr  sale,  where  persoas 
desirous  of  pnrchut-ing  pianos  examined  and  tried  itj 
he  also  kept  other  pianos  there."  On  October  3, 
1875,  Cooper,  through  one  L,  Schunck,  sold  the  piano 
to  the  defendant  for  $500,  which  was  paid  in  another 
piano  worth  $100,  and  the  residue  in  cash.  The  de- 
fendant    had     no    knowledge    of    the    contract    betw«ea 
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plaintiff  and  Cooper,  but  bought  and  (mid  for  it  be- 
lieving that  SehuDck  and  Cooper  were  the  absolute 
owners.  She  has  had  possession  of  the  piano  since  her 
purchase.  The  plaintiffs  had  no  knowledge  of  the 
sale  to  the  defendant.  They  made  no  demand  of  the 
defendant  for  the  piano  until  March,  1879,  when  de- 
fendant was  told  by  the  agent  of  the  plain tifis  that 
he  had  the  purchase  notes  for  collection,  and,  as  they 
had  not  been  paid,  that  Cooper  hnd  no  title  to  the 
piano;  that  if  defendant  wished  to  keep  the  piano  she 
must  pay  for  it,  or,  if  she  prt'ferred  to  return  the 
piano,  he  would  accept  it  in  payment.  The  piano  is 
worth  $325.  The  plaintii!s,  who  reside  in  Boston, 
Massachusetts,  had  permitted  Cooper  to  bring  the  piano 
from  Boston  to  Memphis,'  and  had  not  jtut  the  agree- 
ment of  sale  on  record,  or  made  any  advertisment  in 
Memphis,  or  otherwise  given  notice  that  the  title  of 
Cooper   was   not   complete. 

It  has  [uniformly  been  held  in  this  State  that  a 
contract  for  the  sale  of  personal  property,  by  which 
the  possession  is  delivered  to  the  purchaser  but  the 
title  retained  in  the  .'^ller  until  the  purchase  money 
be  paid,  is  valid,  and  if  the  purchaser  dispose  of  the 
property  before  the  title  is  vested  in  him  by  the  pay- 
ment of  the  purchase  money,  the  original  owner  may 
follow  it  into  the  hands  of  the  third  party:  IJottsUm 
V.  Dyche,  Meigs,  76:  Gambling  v.  Read,  Meigs,  281  : 
Price  V.  Jones,  3  Head,  84;  Hobnark  v.  Molin,  5 
Cold.,  482.  And  although  the  contract  of  sale  be  re- 
duced to  writing,  it  need  not  be  registered:  Brad- 
ghaio  V.    ThonwA,    7    Yer.,  497;     Bmon  v.  Dougherty,  11 
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Hum.,  50.  As  between  the  original  vendor  and  aub- 
vendee  in  such  a  case  it  is  a  question  of  title,  and 
neither  payment  of  the  price  nor  want  of  notice  of 
the  vendor's  right  will  protect  the  sub-vendee :  Price 
V.  Jones,  3  Head,  85.  Taking  possession  and  assum- 
ing  control  of  the  property  aa  owner,  would  be  a  con- 
version :  Houston  v.  Dyohe.  Meigs,  76.  Demand  of 
possession  and  refusal  are  required  only  in  those  cases 
in  which  the  possession  was  rightfully  acquired:  Mer- 
chania   National  Bank   v.    Trenkolm,    12   Heis.,    624. 

In  Gambling  v.  Read,  it  was  said  by  the  court 
that  possession  of  personal  property  is  only  prima  Ja- 
eie  evidence  of  title,  and  will  not  protect  the  purchaser 
against  the  claim  of  the  true  owner,  except  in  a  few 
eases  provided  for  in  law,  where  it  has  been  of  such 
a  character  as  is  calculated  to  impose  upon  creditors 
and  subsequent  purchasers.  Some  of  those  cases  are 
noticed  by  the  eminent  judge  who  delivered  the  opin- 
ion of  the  court  in  Taylor  v.  Pope,  a  Cold.,  416. 
They  are  usually  cases  in  which  possession  is  connected 
with  an  apparent  power  to  sell  superinduced  by  the 
acts  of  the  owner,  or  by  coupling  the  possession  with 
the  usual  indicia  of  title  with  anthority  to  convey,  as 
in  the  case  of  certificates  of  stock  with  a  power  of 
attorney  to  transfer  on  the  books  of  the  corporation 
endorsed  thereon:  Cherry  v.  Frost,  7  Lea,  1.  It  is 
iosistcd  that  the  facts  in  this  case  bring  it  within  the 
exceptional   class. 

This  position  rests  upon  the  grouud  that  the  agreed 
statement  of  facta  shows  that  the  piano  was  kept  by 
the  original   vendee  in   a  sewing  machine  store  for  sale, 
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■where  he  also  kept  other  pianos,  and  that  the  plaintiiF 
permitted  him  to  bring  it  from  Boston  to  Memphis, 
presumably  for  the  purpose  of  sale.  This  court  has 
held  that  a  trust  assignment  or  mortgage  of  goods, 
duly  proved  and  registered,  intended  to  secure  partic- 
ular debts,  but  leaving  the  possession  of  the  goods 
with  the  assignor  to  sell  in  the  usual  course  of  trade, 
and  replenish  the  stoflk,  will  be  invalid  as  tending  to 
hinder  and  delay  creditors:  Tennessee  National  Banh 
V.  Ebbert,  9  Heis.,  153;  Nailer  v.  Young,  7  Lea,  735. 
See  also  FMps  v.  Murray,  2  Tenn.  Qi.,  746.  And 
even  where  such  assignments  are  held  valid  as  between 
the  parties,  a  purchaser  under  the  power  of  sale  would 
of  course  obtain  a  good  title:  Mitchell  v,  Winslow,  2 
Story,  630;  Brett  v.  CarUr,  3  C.  L.  J.,  286.  A 
conditional  ea]e,  with  like  powers  to  sell,  would  be 
subject  to  the  same  rule:  Leioiit  v,  McChhe,  21  Am. 
Law  Heg.,  217,  and  cases  cited  in  note.  This  court, 
in  analogy  to  its  holding  in  regard  to  trust  assign- 
ments as  above,  would  probably  treat  a  conditional 
sale  of  chattels  with  power  in  the  purchaser  to  sell  as 
tending  to  hinder  and  delay  creditors,  or  contrary  to 
public   policy   and    void. 

The  contract  for  the  conditional  sale  of  the  piano 
in  this  case  not  only  does  not  confer  upon  the  pur- 
chaser the  power  of  sale,  but  fairly  implies  a  pro- 
hibition to  sell.  And  there  is  nothing  in  the  agreed 
statement  of  fects  to  show  that  the  contract  was  other 
than  what  it  purports  to  be  on  its  face.  The  ques- 
tion, therefore,  comes  to  this,  does  the  fact  that  the 
purchaser   oflFered   the   piano   for   sale    iu    a    sewing    ma- 
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chioe  store  where  he  had  other  pianos,  anA  actually 
sold  it  without  the  knowU'dge  of  the  vendor,  carry 
the  title,  and  deprive  the  vendor  of  his  property?  If 
the  proof  had  shown  tlitit  the  purchaser  was  a  regu- 
lar dealer  in  pianos,  that  the  phiinlifTs  knew  the  fact, 
and  sold  him  the  piano  as  snch  dealer,  there  might 
be  strong  ground  for  holding  the  plHintiHs  to  the  con- 
Kqaencea  of  such  a  transaction.  But  in  the  absence 
of  snch  proof,  the  facts  are  not  Jiiifficieot  to  sustain 
sn  affirmative   answer   to   the   (|ueftion. 

The  .sale  by  the  plaintitfis  to  Cooper  was  on  the 
25th  of  September,  1875,  and  by  Cooper  to  the  de- 
fendant on  October  3,  1875.  The  present  action  was 
commenced  on  the  14tli  of  May,  1879,  The  defend- 
ant had  been  in  the  actual  adverse  iM)e«c.ssion  of  the 
piano  for  more  than  tlirce  years,  claiming  it  as  her 
own  before  the  plaintiffs  brought  their  suit,  or  made 
their  demand.  The  limitation  of  notions  for  the  re- 
covery of  personal  properly  has  alwiiys  been  in  this 
State,  and  is  how  three  years:  Code,  sec.  2773.  And 
it  has  long  been  settled  thiit  ihe  possession  of  personal 
projieriy  for  the  length  of  time  required  to  bar  the 
action  of  the  owner  for  its  re(;overy  vests  the  title  in 
the  possessor!  Taylor  v.  J/tYts,  M.  &.  Y.,  426.  The 
question  is,  therefore,  made  in  this  dse  that  the  de- 
fendant-Is  protected   by   the   stnlnte. 

The  action  is  not  in  trover,  but  in  contract  waiv- 
ing the  tort.  It  is  well  settled  that  a  ooiivi'rsidii  of 
property  will  warrant  an  implication  of  indebtedness, 
and  that  the  tort  may  be  waived,  and  im  action  ex 
eonlradu  maintiened  for  its  value:     Oft  v,    IVIiihrvrUi,   8 
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Hum.,  494 ;  AUhrook  v.  Hathaway,  3  Sneed,  454 ; 
Kirkman  v,  Pliillipii,  7  HeiB.,  "iS^;  Million  v.  Meda- 
rvt,  (i  Basr.,  132.  In  the  fii-st  of  these  cases,  which 
was  decided  before  the  adoption  of  the  Code,  the  action 
was  inilfliitahiH  annumpMt,  waiving  the  tori,  for  the 
value  oi  the  article  converted,  and  the  limitatioD  was 
three  years.  More  than  three  years  had  elapsed  from 
the  conversion,  and  the  effort  was  to  show  a  new  prom- 
JHe,  wliich  fiileii.  In  the  t-econd  case,  the  action  was 
ill  debt,  and  it  was  held  that  debt  would  lie  for  the 
value  of  chattels  convened,  "let  the  conscijuences  as  to 
the  statute  of  limitations  be  what  tlicy  may,"  Xo 
dates  are  given,  and  it  dues  not  appear  whether  more 
than  three  years  fmrn  the  conversion  had  jjassed  or 
not,  but,  perhaps,  it  may  be  fairly  implied  that  they 
had.  The  canse  of  action  in  thf  thin!  case  originated 
a  ter  the  adoptiou  of  the  Code,  and  the  proceeding 
was  by  bill  to  recover  the  value  of  chattels  tortiously 
taken.  The  taking  occurred  in  1863  or  1804,  and 
the  bill  was  filed  more  than  three  years  after  the  1st 
of  January,  1867,  when  the  suspended  statutes  of  lira- 
itutions  went  wnce  more  into  ojieratiou.  The  opiuioD 
concedes  that  under  the  Code,  .se<'.  2773,  if  the  owner 
of  the  property  had  elected  to  sue  for  it,  or  for  dam- 
ages for  its  conversion,  the  action  would  have  l>eea 
barred  in  three  years.  But  it  was  held  that  if  he 
elects  to  sue  for  the  value  of  the  property,  the  limi- 
tation would  be  six  ^ears  under  the  Code,  sec.  2775. 
"It  is  true,"  says  Nicholson,  C.  J.,  iu  the  opinion, 
"that  a  wrong-doer  may  obtain  a  title  to  the  property 
by   three   years   adverse  possesion,  and    yet   be   liable  fop 
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three  years  after  his  title  is  perfected,  to  pay  the  orig- 
inal owner  the  value  thereof.  This  is  a  necessary 
consequence  of  the  right  which  the  original  owner  has 
to  elect  whether  he  will  sue  for  the  property  or  its 
value.  During  six  years,  his  right  to  sue  for  the 
value  is  as  perfect  as  his  right  to  sue  for  the  prop- 
erty   within   three   years." 

In  the  last  of  the  cases  above  cited,  the  opinion, 
delivered  also  by  Nicholson,  C.  J.,  states  that  the  ac- 
lion  was  commenced  "to  recover  the  value"  of  three 
horses  converted  by  the  defendants.  The  plea  was 
the  statue  of  limitations  of  three  years,  and  the  plain- 
tiff replied  that  he  commenced  his  action  within  three 
years  oext  after  he  discovered  the  conversion.  The 
court  held  that  a  demurrer  to  the  replication  was  well 
taken.  The  parties  and  the  court  treated  the  limitation 
ai  prescribed  by  the  Code,  sec.  2773,  which  is  three 
years  "for  the  detention  or  conversion  of  personal  prop- 
erty." The  limitation  is  six  years  in  "actions  on  con- 
tracts not  otherwise  provided  for"  by  the  Code,  sec. 
277.5.  It  is  probable  that  the  action  wns  for  the  de- 
tention or  conversion  of  the  property,  not  in  contract 
for  its  value  as  inadvertently  stated  in  the  opinion. 
And  it  is  very  clear  from  the  report  of  the  case  that 
the  distinction  ^aken  in  the  previous  cases  was  not  dis- 
cussed, nor  intended  to  be  changed.  Tlie  conclusion 
reached  in  those  cases  seems  to  be  the  lijgical  result 
of  allowing  the  injured  party  to  elect  to  sue  upon  the 
iaiplied  contract.  The  title  to  the  property  becomes 
absolute  in  the  possessor,  as  it  would  do  in  the  case 
of  an    unconditional   sale^   while   its   value,  like  the  pur- 
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chase   money,   becomes   a   t\oht  subject   to   the   limitation 
app]icai)Ie   to   contracts. 

There    in   no   error   in    the  judgment,  and  it  must   be 
nflfirmeil. 


DISrtK.NTIXCi    OPINIOS. 


TvB-SEY,  J.,  delivered  the  fullowiiig  dissenting  c^nnioii. 

On  the  25th  of  September,  1875,  C.  S.  Cooper 
bought  of  Guild,  Chiirph  it  Co.,  a  piano  at  the  price 
of  S3'2Ji,0O;  827.12  bein^  paid,  tlie  balance  evidenced 
by  Cooper's  eleven  monthly  notes,  each  for  $27.08. 
By  the  written  contract  of  sale,  it  is  stipulated,  the 
piano  is  to  remain  the  properly  of  Gnild,  Church  <t 
Co.,  until  all  the  {Htynieuls  are  made.  If  Ihe  pay- 
ments are  not  made,  G.  0.  A-  Co.,  have  the  right  to, 
and  may  take  it  back,  and  for  that  purpose  mav  enter 
any  building  owupied  or  used  in  any  way  by  Cooper, 
with('»t  liability  for  damage.^  or  trespass,  and  without 
legal  procesa.  And  so  if  Coo|>er  removes  the  piano 
from  the  house,  or  pell,  or  mortgage,  or  convey  it, 
without  their   written   consent. 

The  piano  wns  bought  in  Boston  and  removed  by 
Cooper  to  Memphis.  On  the  .30th  of  October,  1875. 
Mrs.  McCombs  bought  the  piano  from  Cooper  and  jwi-l 
him  S500,()0.  The  ontnot  with  Guild,  Church  & 
Co.,  is  signed  by  Cooper  alone,  and  is  the  basis  of 
this  suit,  which  ivas  commenced  against  Mrs.  McComb.s 
on  the  14th  of  Muy,  1K79.  The  agreed  facta  show 
that    Mrs.    McCombt   belit-ved    the   piano    was    the   prop- 
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erty  of  Cooper,  and  bought  and  paid  for  it  under 
such  belief.  The  contract  was  not  registered,  and  Mrs. 
McCombs  knew  nothing  of  its  existence.  Guild,  Church 
&  Co.,  made  no  demand  for  the  piano  until  March, 
1879.  The  agreement  of  facts  recites:  "This  piano 
was  kept  in  a  sewing  machine  store  hy  Cooper,  for 
sale,  where  persons  desirous  of  purchasing  pianos,  eX' 
■rained  and  tried  it,  he  also  kept  other  pianos  there. 
The  case  was  tried  by  the  court  without  a  jury. 
He  gave  judgment  for  defendants  in  error.  It  is  in- 
i'iiited  that  under  the  rule  in  Tennessee,  this  was  a  con- 
ditions! sale  with  the  title  retained  until  all  the  pur- 
chase money  was  paid,  therefore,  the  judgment  must 
be  affirmed. 

The  cases  upon  this  subject  have  arisen  in  instances 
where  persons  have  purchased  personal  property  for 
their  individual  and  private  use.  No  case  has  been 
produced  extending  ihe  rule  to  embrace  sales  and  pur- 
chases between  merchaut  and  merchant,  in  the  course 
of  their  commercial  business.  The  article  in  this  in- 
stance was  bought  not  for  the  private  or  family  use 
of  Cooper,  but  to  be  put  upon  the  market  for  resale 
for  the  sake  of  the  profit  of  such  sale,  and  in  the 
line  of  Cooper's  business.  If  the  rule  shall  be  con- 
strued to  include  such  sales,  the  result  will  be  to 
cripple  trade.  For  instance,  a  merchant  in  Memphis 
goes  to  Boston,  New  York  and  Philadelphia,  buys  boots 
and  shoes  of  one  merchant,  groceries  of  another,  do- 
mestics of  another,  silks  of  another,  hats  of  another, 
aod  so  on  to  the  completion  of  purchases  of  au  en- 
tire stock,    and    with    each    of   Ihe   dealers   from    whom 
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he  buys  he  has  a  contract  similar  to  the  one  before 
us.  When  his  stocks  are  opened,  each  man,  woman 
and  child  who  purchases  from  him  is  liable  to  be 
made  to  pay  the  second  time  for  the  hat,  boots,  shoes, 
coffee,  sugar,  calico,  .etc.,  they  may  have  bought,  be- 
cause of  the  secret  unregistered  contract  which  is  in 
the  possession  of  the  Boston,  New  York  or  Philadel- 
phia merchants,  and  the  rule  may  go  back  and  secure 
the  manufacturer  or  producer,  however  remote  from  the 
retail   dealer. 

That  this  was  a  sale  to  Cooper  as  a  merchant,  I 
have  not  the  slightest  doubt,  from  the  facts.  It  was 
kept  on  sale  in  a  store  where  Cooper  kept  other 
pianos.  Cooper  being  a  dealer  in  such  things,  we 
may  legitimately  conclude  he  made  the  fact  known  at 
the  time  of  his  purchase,  that  he  might  get  the  ben- 
efit of  the  usual  reduction  to  the  trade.  The  long 
delay  to  make  any  claim  of  Mrs.  McComba,  materially 
strengthens  the  presumption.  If  it  had  been  a  sale 
for  private  use,  the  t^tatement  as  to  the  keeping  in  a 
store  for  sale  would  have  been  qualified  to  that  effect. 
The  defendants  in  error  admitting  that  it  was  so  kept 
without  more,  thereby  in  substance  agree  that  it  was 
sold  to  Cooper  to  put  on  sale.  As  they  give  no  date 
of  their  acquisition  of  such  kuowleilge,  we  must  pre- 
sume they  knew  from  the  beginning.  They  volunta- 
rily trusted  Cooi>er  and  enabled  him  to  impose  upon 
Mrs.  McCombf,  their  conduct  has  brought  about  the 
loss   and   they    should    bear   it. 

The  cases  allowing  the  validity  of  secret  conditional 
sales   have    gone    to   the     utmost    permissible   extent,    to 
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say  the  least.  "  Their  comprehension  should  be  con- 
tracted rather  than  enlarged.  Their  origin  was  of  a 
desire   to   meet   hard   eases. 


Mary  E.  Mette  v.  Haelow  Dow. 
\ 

Daiuges.  On  cormonl  q^  wairanty.  Vendee  and  rnuofc  rendoi:  A  sold  an 
undivided  moiety  of  a  lot  to  B,  his  co-teu»Dt,  for  $i500,  making 
him  a  deed  with  covenant  of  general  warranty;  some  years  after- 
wards B  Bold  to  C  the  entire  lot  for  $3000,  making  a  deed  with  like 
rofenant;  subsequently  C  wok  evicted  by  paramount  title,  which, 
being  a  trust  at«igiiiuent  to  Ketnre  a  debt,  did  not  require  an  account 
of  mome  profits,  and  C  sued  A  on  his  covenant  of  warranty.  Hiid, 
that  he  could  'ully  recover  one-half  of  the  I'onsideration  paid  by  him 
to  his  immediate  vendor,  with  interest  from  the  date  of  evictjun. 


FBOM   SHELHV. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
county.      J.  O.  Pierce,  J. 

Jarnaois  &  Fraysbr  for  Mette. 

W.  M.  Randolph  for  Dow. 

Cooper,  J.,  delivered   the   opinion    of  the   court. 

In  this  agreed  case  the  Circuit  Court  rendered  judg- 
ment in  fevor  of  Dow  against  Mette,  and  the  latter 
appealed. 


On  November  17,  18-^9,  Anthony  Street  conveyetl 
a  lot  in  Memphis  to  M.  J.  Wicks  in  trust  to  secure 
two  promissory  notes  described.  On  May  '22,  1862, 
M.  J.  Wicks  reconveyed  the  lot  by  quit-claim  deed  to 
Street,  although  the  secured  nutes  had  not  been  paid. 
On  May  28,  1862,  Street  sold  and  conveyed  the  lot 
to  H.  H.  Potter  and  H.  H.  Mette,  for  the  consider- 
ation of  $11,000  paid,  with  covenants  of  seizin,  against 
encumbrance,  and  of  geutral  warranty.  On  November 
"25,  18G6,  Mette,  in  consideration  of  §4,500,  sold  and 
conveyed  bis  undivided  half  interest  in  the  land  to  Pot- 
ter by  deed  with  like  covenanls.  On  October  6, 
1868,  Harlow  Dow  filed  a  bill  in  chancery  against  H. 
H.  Potter  lo  recover  a  debt  evidenced  by  note  for 
$1169.25,  and  attached  ibe  lot  upon  the  ground  that 
Potter  liad  fraudulently  diyposeil,  or  was  about  fraud- 
ulently to  dispose  of  his  properly.  On  March  2,  1869, 
Potter  conveyed  the  lots  to  J.  M.  Portia  in  trust  to 
secure  an  alleged  debt  of  $6000  due  to  Portis,  On 
July  30,  1870,  Dow  filed  an  amended  bill  against 
Potter  and  Portis,  attacking  the  trust  conveyance  from 
Potter  to  Portis  as  frauduleut.  On  M;iy  1-5,  1871, 
the  original  bill  of  Dow  was  disniisi'cd,  and  the  »t- 
t«chmeut  sued  out  thereon  qunshed,  upon  the  pita  in 
abatement  of  Potter,  the  decree  providing  that  the  dis- 
missal should  not  affect  tlie  amended  bill,  which  was 
retained  for  further  proceedings.  On  Ihe  23d  of  Au- 
gnst,  1871,  Potter  was  adjudged  a  baukru})t,  the  lot 
being  included  in  the  schedule  of  his  elTectt-,  and,  on 
April  3,  1872,  obtained  his  discharge  in  bankruptcy. 
On    October    4,     1871,  Dow    sugge.«ted     in   his   chancerv 
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suit  ihe  proceediags  in  bankruptcy,  and  amended  his 
Wli  so  as  to  make  the  assignee,  John  Waasell,  a  jmrty 
tlefendant.  In  February,  1873,  Portis  and  wife  re- 
uonveyed  the  property  to  Potter.  On  June  21,  1874, 
Wasseil,  as  assignee,  appeared  in  Dow's  suit,  and  an- 
t^wered  his  bill,  consenting  that  the  suit  might  proceed 
ti>  judgment  upon  condition  that  he  be  held  free  from 
t:osts,  and  that  any  surplus  arising  from  the  sale  of 
the  lot  over  Dow's  debt  be  paid  to  him.  He  had 
previously,  on  April  2,  1872,  .sold  the  tot  at  a  reg- 
ular bankrupt  sale  to  Pott«r  for  $1.60,  and  mad«  him 
a  deed.  On  the  14th  of  Janu:iry,  1875,  a  decree  wua 
rendered  in  the  case  of  Dow  against  Potter  and  Por- 
tis, setting  aside  the  deed  to  Portis  as  fraudulent, 
fixing  the  amount  of  Dow's  debt  again.st  Potter  at 
§1596. 08,  declaring  it  a  lien  on  the  lot,  and  ordering 
the  land  to  be  sold  in  satisfiictiou  thereof  unJtss  paid 
in  a  given  time.  On  May  7,  1875,  an  agreement  was 
uniered  into  between  Dow  and  Potter,  by  wliich  Pol- 
ler agreed  to  acquitsce  in  tlm  dt-cree,  and  Dow  agreed 
to  pay  $3008,0a  for  tlic  lot,  and,  on  the  s:inio  day, 
I'otter  conveyed  the  lot  to  Dow  for  that  consideration. 
Uu  the  next  day,  tlm  lot  was  sold  under  the  decree 
aEd  Dow  became  the  purchnser  at  $1610.  The  manter 
reported  the  sale,  and  added  that  Dow's  decree  being 
for  more  than  his  bid  after  deducting  foi-(s  und  back 
laxea,  Dow  proposed  to  pay  the  costs  and  tjixi  s  and 
<'rtdit  his  decree  with  tlie  residue.  The  n  port  was 
TOnfirmed,  anil  title  divested  out  of  Potter  and  Wassell, 
bis  assigne,  and  vestfd  in  Dow.  The  ret^idue  of  the 
purchase  price'  as  agreed   upon    by   the    p^irties,    after  de- 


ducting  the  costs,  taxes  and  the  recovery,  was  paid  by 
Dow  to  Potter.  No  question  arises  upon  the  probate 
or  registration  of  any  of  the  foregoing  instrumenta. 
Dow  went  'into  possession  of  the  lot  at  once  under 
his  purchase,  and  continued  to  hold  until  evicted  as 
hereinafter   mentioned. 

On  January  31,  1871,  one  Selby,  as  the  holder  of 
the  notes  secured  by  the  deed  of  trust  of  Street  to 
Wicks  of  the  17th  of  November,  1859,  tiled  his  bill 
to  subject  the  lot  to  the  satisfaction  of  bis  debt,  and 
such  proceedings  were  had  in  the  cause  that  a  decree 
was  rendered  in  his  favor  for  the  amount  due,  the 
land  sold  in  satisfaction  thereof,  and  Dow  evicted  from 
the  lot  oil  July  10,  1877.  The  lot  was  worth  at  (hat 
time  $3000,  Potter  and  Mette  hhd  joint  posse-ssion  of 
the  lot  after  their  purchase  from  Street  until  Mette 
sold  to  Potter;  then  Potter  continued  in  the  sole  pos- 
session until  he  sold  to  Dow;  and  Dow,  as  we  have 
seen,  was  thenceforward  in  possessiou  until  evicted  under 
the  Selby  decree.  No  rents  were  claimed  by,  or  al- 
lowed   to  Selby. 

UlKin  these  fiicts,  the  trial  court  rendered  a  judg- 
ment in  favor  of  Dow  against  Mary  E.  Mette,  as  the 
executrix  and  a<de  devisee  of  H.  H.  Mette,  who  had 
died,  for  §4500,  the  consideration  (or  his  moiety  of 
the  lot  in  the  sale  to  Potter,  with  interest  from  July 
10,  1877,  the  date  of  eviction.  The  defendant  ap- 
pealed. 

'  It  has  been  settled  in  this  State,  in  accord  with 
the  current  of  authority,  that  the  measure  of  damages 
for   the   breach   of  the   covenant   of  geuerbl  warranty    of 
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title  in  a  conveyance  of  land,  where  there  has  been 
DO  fraud  OD  the  part  of  the  seller,  is  the  original 
consideration,  when  it  can  be  ascertained,  or  the  value 
of  the  land  at  the  date  of  the  nale,  with  interest: 
May  V.  Wright,  1  Teiin.,  385;  Talbot  v.  Bedford, 
Cooke,  447;  Elliott  v,  ITiompson,  4  Hum.,  99;  Shaw 
V.  Wilkins,  8  Hum.,  647.  And,  as  the  covenant  runs 
with  the  land,  any  subsequent  vendee  who  is  evicted, 
may  sue  for  the  breach :  Hopkins  v.  Lane,  9  Yer., 
79;  Kemey  v.  Norton,  10  Heis.,  384.  But  where 
the  cases  speak  of  the  measure  of  damages  being  the 
consideration  money  or  the  value  of  the  land,  they 
mean,  says  Mr.  Rawle,  that  this  is  the  extent  to 
which  damages  can  be  recovered  upon  the  covenant 
under  any  circumstances :  Rawle  on  Gov.,  p.,  331,  3d 
ed.  Within  this  limit,  there  are  rules  which  diminish 
the  recovery  to  a  lower  sum.  Interest,  for  example, 
is  allowed  to  counter-balance  the  mesne  profits  which 
the  owner  of  the  paramount  title  may  recover.  If, 
therefore,  the  statute  of  limitations  prevent  a  recovery 
of  vutne  profits  for  more  than  a  certain  number  of 
jears,  interest  will  not  be  allowed  for  any  longer  time: 
Cau}kine  v.  Han-is,  9  Johns.,  324;  Cox  v.  Henry,  32 
Penn.  St.,  19.  So,  if  the  recovery  of  mesne  profits 
Ib  limited  by  the'  date  of  the  accrual  of  the  paramount 
title,  aa  where  it  is  held  under  a  patent  from  the 
State:  Kyle  v.  Fauntleioy,  9  B.  Men.,  620.  So,  where 
the  eviction  is  p)-o  tanto  by  the  payment  of  a  judg- 
ment which  is  an  incumbrance :  Kenney  v.  Norton,  10 
Heis.,  388;  Austin  v.  McKinney,  5  Lea,  488.  So, 
where  there  is  no  recovery  of  mesne  profits  for  a  cer- 
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tain  period  by  reason  of  a.  life  estate  in  tbe  vendor: 
Oriiienden  v.  Fosfy,  1  Head,  312.  So,  as  in  the 
case  before  us,  ujjon  tbe  same  principle,  where  by  rea- 
son of  the  character  of  the  jmramount  title,  the  nKane 
profits  arc  not  needed,  or  not'  allowed  to  the  claim- 
ant.  The  trial  judge  did  not  err,  therefore,  in  refus- 
ing to  allow  interest  on  the  recovery  except  from  the 
date   of  the   pbintiffs  eviction. 

The  consideration  of  Mette's  sale  to  Potter  for  bis 
moiety  of  the  land  was  84500.  The  consideration  of 
Potter's  sale  of  the  whole  lot  to  Dow  was  only 
{3008.08  at  tbe  utmost.  And  the  first  question  which 
arises  on  this  rtate  of  facta  is,  whether  Dow  is  en- 
titled to  recover  from  Mette's  estate  the  whole  of  the 
original  consideration  of  the  conveyance  from  Mett«  to 
Potter,  or  only  the  one-half  of  the  consideration  jtaid 
by  Dow  to  Potter  for  the  entire  lot?  If  the  trial 
judge  was  correct  in  giving  the  former  snm,  it  is  clear 
that  Dow  will  he  largely  more  than  re-imbursed  for  his 
own  outlay  for  the  property,  and  will  retrover  more 
than  he  would  be  entitled  to  in  a  direct  action  against 
his  immediate  vendor  upon  the  covenant  of  warranty 
in  his  deed.  The  result  is  somewhat  startling,  and 
should  be  sustained,  both  by  reason  and  authority,  to 
commend   itself  to   our   sense   of  justice. 

The  argument  submitted  in  its  fevor  is  that  the 
covenant  sued  on  admits  of  the  measure  of  damages 
claimed,  if  sued  upon  by  tbe  original  grantee,  and  that 
the  plaintiff,  as  assignee  of  the  covenant,  must  ueoeg- 
sarily  be  entitled  to  the  same  recovery.  The  measure 
of    damages,    as     between     the    original    parties,    is    «a« 


APRIL  TERM,  1882. 


doubtedly  the  cod s ide ratio d,  witb  interest.  But,  as  we 
have  seen,  this  is  the  full  extent  to  which  damages 
caa  be  recovered  under  any  circurngtances.  It  does 
not  follow  that  the  full  measure  of  damages  shall  be 
recovered  in  every  case.  On  the  contrary,  as  we  have 
also  seen,  the  damages  may  be  cut  down  so  far  as  the 
interest  is  concerned,  whenever,  upon  the  principle  that 
interest  is  in  lieu  of  iitesne  profits,  the  plaintiff  has 
not  been  coffi]>elled  to  account  for  mesne  profits.  Striet- 
ly,  the  plaintiff  is  entitled,  as  held  by  the  supreme 
ooort  of  Massachusetts,  to  recover  the  whole  amount, 
subject  to  a  deduction  of  the  mesne  profits  received  by 
him  for  which  he  was  not  held  to  account  to  the  - 
paramount  owner:  WhUing  v.  DeKty,  15  Pick.,  45L8. 
Inasmuch,  however,  as  the  law,  by  a  presumption  which 
Is  oot  allowed  to  be  disputed,  treats  the  proSts  as 
equivalent  to  the  interest,  the  limitation  of  the  reoov- 
ery  of  interest  to  the  period  for  which  the  metne 
profils  are  rendered,  reaches  precisely  the  same  result : 
Rawle  on  Oov.,  S»3,  3d  ed.;  Guthrie  v.  Pagales,  12 
Johns.,  126;  UpHng  v.  Vliaae,  22  Maine,  502;  Pmt- 
krson  v.  SUwaH,  6  W.  &  S.,  528;  JiicA  v.  Johnwn, 
1  Chand.,  20. 

If,  now,  the  measure  of  damages  may  be  cut  down 
by  a  deduction  of  the  interest  when  necessary  to  at- 
tain the  ends  of  justice,  no  reason  occurs  why  a  de- 
duction of  the  principal  may  not  also  be  made  in  a 
proper  case.  The  covenant  is  a  peculiar  one,  and  not 
like  an  ordinary  covenant  for  so  much  money.  It  is 
rather  in  the  nature  of  a  bond  with  a  fixed  sum  as 
a  penalty,   the   recovery   on    which    will   be   satisfied   by 


the  imymeiit  of  the  actual  damages.  Each  veDdor, 
subject  to  this  rule,  may  be  treated  as  the  principal 
obligor  to  his  immediate  vendee,  and  as  the  surety  of 
any  subsequent  vendee  to  hold  him  harmless  by  reason 
of  the  failure  of  title,  aod  the  ultimate  vendee,  when 
evicted,  is  entitled  to  be  subrogated  to  the  rights  of 
his  immediate  vendor  against  a  remote  vendor  to  the 
extent  necessary  to  indemnify  him.  Such  a  vendee, 
to  use  the  language  of  the  supreme  court  of  North 
Carolina,  sues  a  remote  vendor  on  the  covenant  to  re- 
. dress  his,  the  plaintiff's,  own  injuries,  not  the  injuries 
of  the  immediate  vendee  of  such  remote  vendor.  Ac- 
cordingly, that  court  held,  in  a  case  like  the  one 
before  us,  that  the  measure  of  damages  was  the  con- 
sideration paid  by  the  plaintiff  to  his  immediate  ven- 
dor with  interest,  and  not  the  consideration  paid  by 
such  vendor  to  the  defendant.  In  other  words,  the 
damages  recovered  were  limited  to  the  actual  injury 
sustained ;     WUItams   v.   Beeman,   4   Dev.,   483. 

The  induHtry  of  counsel  has  found  some  dicta  in 
cases  not  involving  the  question,  but  no  direct  au- 
thority in  conflict  with  this  decision.  The  case  of 
Latorence  v.  Robertson,  10  Rich.,  turns  upon  the  word- 
ing of  a  statute.  In  Hopkins  v.  Lane,  9  Yer.,  79, 
the  facte,  as  given  hy  the  Reporter,  show  a  sale  and 
conveyance  of  land  by  Hopkins  to  Cox  for  J2328,  and 
a  sale  and  conveyance  of  the  land  on  the  same  day 
to  the  plaintiff  Lane  for  $1 700.  The  recovery  is 
stated  to  have  been  for  the  former  sum  with  interest. 
It  does  not  appear  why  there  was  such  a  diflferenoe 
in  the  consideration    of    the    two  conveyances  executed 
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on  tile  same  day,  and  it  is  certain  that  no  argument 
was  sabmitted,  nor  rnling  made  by  the  court  on  the 
point  thereby  raised,  and  now  under  consideration.  On 
the  other  hand,  in  the  reoent  case  of  Aiken  v.  Suttle, 
4  Lea,  103,  133,  the  principle  settled  tends  to  sustain 
the  North  Carolina  decision.  There,  a  married  woman 
had  filed  a  bill  to  recover  land  which  had  been  sold 
under  a  power  of  attorney  executed  by  her  in  connec- 
tion with  her  husband,  and  subsequently  resold  several 
times.  The  sale  was  held  to  be  void  as  to  the  mar- 
ried woman,  and  her  right  to  the  land  declared,  to  be 
enjoyed  in  possession  at  the  death  of  her  husband. 
But  it  was  also  held  that  she  should  account  to  the 
then  holder  of  the  land  for  the  purchase  money  re- 
ceived and  appropriated  by  her,  with  interest,  to  the 
extent  necessary  to  re-imhurse  such  holder  the  jturchase 
money  paid  by  him  to  bis  immediate  vendor,  with 
interest  from  the  death  of  the  husband.  This)  it  was 
said,  is,  in  legal  contemplation,  indemnity  for  the  loss 
of  the  land,  since  it  b  all  he,  the  holder,  could  re- 
cover from  his  vendor  if  he  had  a  warranty  of  title. 
"This  limitation,"  it  was  added,  "may  seem  to  ope- 
rate somewhat  arbitrarily,  and  it  may  sometimes  per- 
mit the  reclaimant  to  retain  some  of  the  consideration 
received  for  the  land  reclaimed,  but,  upon  the  whole, 
it  appears  to  be  equitable,  and  it  is  based  upon  an 
obvious  analc^y."  The  analogy  referred  to  was,  in  the 
view  of  the  learned  special  judge  who  delivered  the  opin- 
ion of  the  court,  precisely  that  of  a  recovery  upon  a 
warranty  of  title  to  land,  citing  EUiotl  v.  Thompson,  4 
Hum.,   99,   but    without    having    in   his   mind   the   state 


of  facts  DOW  before  ue.  It  is  only  the  principle  an- 
nounced, therefore,  end  not  the  dictum  in  the  illnstra- 
tion  which  can  aid  us  in  the  present  case.  The  prin- 
ciple  is   in   point. 

The  great  difficulty  in  regulating  the  damages  on  the 
covenant  of  warranty  of  title,  was  in  finding  some  meas- 
nre  which  would  indemnify  the  purchaser  without  bearing 
too  heavily  on  the  vendor.  In  this  country,  where  lands, 
as  a  rule,  were  enhancing  in  value  and  being  rapidly 
improved,  it  was  found,  that  to  give  the  value  of  the 
land  at  the  time  of  eviction,  the  only  mode  of  secur- 
ing full  indemnity,  wonld  be  rninous  to  the  vendor, 
and  often  make  him  liable  for  an  amount  which  the 
parties  could  not  have  contemplated  at  the  time  of 
the  contract.  The  measure  of  damages  adopted,  it  was 
thought,  would  more  nearly  meet  the  difficulties  of  the 
subject  than  any  other.  Indemnity  was,  however,  all 
that  any  vendee  could  reasonably  ask,  and  if  this 
could  be  obtained  by  a  recovery  within  the  limit  of 
the  measure  adopted,  it  is  clear  that  the  ends  of  jus- 
tice would  be  met.  The  recovery  in  this  case,  should, 
therefore,  be  cut  down  to  the  one-half  of  the  purchase 
money  paid  by  the  plaintiff  for  the  lot,  with  interest. 
The  learned  counsel  of  the  ap]>ellee  insists  that  the 
recovery  should  be  cut  down  still  further,  his  argu- 
ment being  based  upon  the  title  acquired  by  the  ap- 
pellee, according  to  his  view  of  the  &cts,  and  the 
effect  of  the  proceedings  in  bankruptcy.  But  the  lien 
of  the  appellee  was  prior  and  superior  to  that  of  the 
assignee  in  bankruptcy.  For,  although  his  original 
bill    was    discussed,    the    so-called   amended   bill,   which 
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was  in  reality  a  stippleinental  bill  based  upon  the  new 
fact  of  the  fraudulent  conveyance  by  Potter  to  Portia, 
was  retained,  and  the  lien  thereby  acquired  al.'K>  ante- 
dated the  proceedings  in  bankruptcy.  No  attachmeat 
was  necessary :  Code,  sec,  4288 ;  Auifjtat  v.  Seeskind, 
6  Cold.,  166,  172.  Besides,  the  conveyance  to  Portia 
was  good  as  between  the  parties,  and  the  title  thus 
acquired  has  never  been  sought  to  be  set  aside  by  the 
aesigoee.  His  re-conveyance  to  Potter  a  iter  bis  dis- 
charge in  bankruptcy,  again  clothed  the  latter  with  the 
original  title,  and  his  conveyance  to  Dow  would  carry 
the   covenant   of  warranty. 

The  agreed  facts  do  not  show  that  the  profit  on 
city  script  in  which  the  tuxes  were  paid,  diminished 
the  consideration  actually  paid  for  the  land  by  Dow. 
And  the  fact  that  the  U.  8.  currency,  in  which 
Potter  paid  Mette  the  price  of  his  moiety  of  the  land, 
was  worth  at  the  time  only  fifty  cents  in  gold,  if  it 
ever  could  have  cut  any  fijrure  in  the  case,  has  ceased 
to  be  of  importance  by  reason  of  the  conclusion  reached 
ae  to  the    measures   of  recovery. 

The  judgnaent  below  will  be  reversed,  and  a  judg- 
ment rendered   her,e   in  accordance   with   this  opinion. 


Stewart,  Gwynne  &  Co.  p.  Insurance  Co. 


Stewart,  Gwy.nne  &  Co.  ti.  The  Ph«enix  Insurance 

COMPA.NY. 

1,  Wabehousb  Receipts.  Ani^mtnl.  Erhippd.  WaraliouBe  receipts 
are  toiisiiiered  representaliveH  o(  i)ro[»rtv,  and  an  Hsuignniciit  of  the 
receipt  is  equivalent  to  a  delivery  of  tlie property,  and  the  warehoiise- 
msD  ifl  eiito|>ped,  as  agaLoEt  the  assignee,  to  deny  that  he  had  the  ar- 
ticles mentioned  in  the  receipt. 

2  Same.  Omlrada.  Evidence.  These  recei|)ta  are  generoUy  coDtracIs, 
and  cannot,  like  ordinary  rcceiptii,  be  varied,  explained  or  contra- 
dicted by  parol  proof. 


FROM   8HELBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
c.  unly.       J.  O.  PiBBCE,  J. 

Myers  &  Sseed  for  Stewart,  Gwynne  &  Co. 

U.  W,  Miller  for  Insurance  Company. 

M<Farland,  J.,  delivered   the  opinion  of  the  court. 

The  plaintiffs.  The  Phcenix  Insurance  Company  of 
Memphis,  agreed  to  loan  A.  J.  Vaughn  &  Co.,  also 
of  Memphis,  §1500,  but  required  security.  Stewart, 
Gynne  &  Co.,  the  defendants,  of  the  same  city,  were 
warehouse-men,  and  had  in  store  cotton  belonging  to 
A.   J.   Vaughn    &   Co. 

The  proof  indicates  that  a  conference  was  had  be- 
tween  the   secretary   of   the    Insurance   Company   and   a 
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member  of  each  of  said  firms,  in  which  it  was  under- 
stood that  the  Company  was  to  be  secured  in  its  loan 
to  A.  J.  Vaughn  &  Co.,  by  a  warehouse  receipt  of  the 
defendants,  Stewart,  Gwynne  &  Co.,  for  cotton.  Ao- 
cordtDgly,  on  the  14th  of  June,  1878,  the  loan  was 
consummated.  A.  J.  Vaughn  &  Co.,  executed  their 
note  of  that  date  to  the  plaintifls  for  $1500,  due  at 
ninety  days.  At  the  same  time  A.  J.  Vaughn  &  Co., 
delivered  to  the  plaintiffs  the  following  warehouse  re- 
ceipt : 

Meuphk,  June  14,  1878. 
Keceived  of  A.  J.  Vaughn  &  Co.,  at  the  warehoiiBe  of  Sten-arc,  Gwjnne 
&  Cn.,  in  good  order,  the  following  cotton ; 

Marks.  I  No.  Bales.  I  Connignee. 

Various.  }  40.  |  Forl.v  b.c. 

Guaranteed  valuation,  fifteen  huiidred  dotlars,  deliverable  onl;  on  re- 
turn of  ibis  receipt  endorsed  by  the  secretary  of  the  Phcenix  IitBDranco 
Company. 

(Signed.)  Stewart,  Gwyune  &  Co. 

At  the  maturity  of  the  note,  a  yellow  fever  epi- 
<lemic  was  prevailing  in  the  city  of  Memphis,  of  which 
the  secretary  of  the  Insurance  Company  died,  and  bus- 
iness was  '  suspended.  The  note  was,  on  the  18th 
of  November,  1S78,  renewed,  at  that  time,  Gwynne,  a 
member  of  the  firm  of  Stewart,  Gwynne  &  Co.,  (who 
was  also  director  of  ihe  Insurance  Company),  offered 
to  deposit  a  new  warehouse  receipt,  but  the  offer  was 
declined,  the  Company  preferring  to  r<?tain  the  old  re- 
ceipt, which  is  specifically  set  out  as  a  collateral  iu 
the   renewal   note. 

Before  the  maturity  of  the  new  note,  to-wit,  some 
time  in  December,  1878,  Gwynne  called  on  the  secre- 
tary  of  the   Company   and  told  him  that  A.  J,  Vaughn 
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&  Co.,  haH  failed,  and  that  (he  cotton  then  in  tlie 
wareliotise  of  said  firm  (S,  G.  &  Co.,)  ou  account  of 
A.  J.  Vauglin  &  Co.,  was  being  replevied  by  the  pro- 
ducers, and  requested  that  plaintiffs  take  forty  bales  of 
the  cotton  to  secure  itself,  or  to  defend  the  replevin 
suit. 

The  secretary  of  the  Company  then  enquiring  of 
Gwynne  if  the  cotton  then  in  his  warehouse  was  the 
same  cotton  they  had  on  hand  when  the  receipt  of 
the  14th  of  June  was  given,  and  he  replied  that  it 
was  not,  or  that  he  did  not  know  that  they  had  any 
of  the  same  cotton  ou  hand.  The  secretary  then  in- 
formed Gwynne  that  the  Company  would  have  noth- 
ing to  do  with  any  other  cotton,  or  the  defense  of 
the   replevin   suit. 

At  the  m:itiirity  of  the  renewal  note  the  secietary 
of  the  Company  called  on  defendants  for  the  cotton 
specified  in  the  receipt  or  its  gnamnteed  value,  and 
offered  to  endor.-e  and  deliver  up  the  receipt  aeconi- 
ing  to  its  terms.  The  defendants  replied  they  did  not 
have   the   cotton,    and   declined   to   pay    its   value. 

Gwynne  testified  that  at  the  date  of  the  warehouse 
receipt,  14tli  of  June,  1878,  his  firm  had  in  their 
warehous^e  about  115  bales  of  cott<>n  for  A,  J,  Vaughn 
&  Co.,  nenrly  all  of  which  was  on  hand  at  the  ran- 
turity  of  the  first  note,  but  admits,  substantially,  that 
they  h:id  none  of  this  cotton  on  hand  at  the  time  he 
called  on  plaintiffs  to  take  away  foity  bales.  He  says 
further,  that  more  than  forty  bales  were  replevied  from 
his  firm  by  ihe  prodncers.  It  is  not  very  clear,  from 
his    testimony,    whether    at     thu    time    the    cotton     was 


APKIL  TERM,  1882. 


Stewart,  Owynne  &  Co.  v.  Insuranoe  C'-o. 


Gnally  demanded,  there  wae  any  of  the  cotton  of  A, 
J.  Vaughn  &  Co.,  on  hand.  He  does  not  say  that 
at  that  time  he  tendered  or  oEfered  to  deliver  any 
cotton ,  The  demand,  however,  was  for  the  cotton 
specified  in  the  receipt;  the  reply  was,  they  did  not 
have  it. 

The  cause  was  tried  without  a  jur)',  and  judgment 
rendered  for  the  plaintiS  for  $1500,  the  guaranteed 
value  of  the  cotton.  The  principal  assignment  of  error 
relied  upon,  is  the  action  of  the  judge  in  rejecting 
certain  testimony  offi^red  by  the  defendants ;  that  is  to 
say,  they  offered  to  prove  that  it  wa.'s  agreed  between 
all  parties,  plaintifl^.  A,  J.  Vaughn  &  Co.,  and  de- 
fendants, at  the  time  of  giving  the  warehouse  receipt, 
that  defendants  could  bold  said  forty  bales  of  cotton, 
then  at  their  warehouse,  or  any  other  forty  bales  that 
might  afterwards  come  in ;  so  they  retained  on  hand 
as  much  as  forty  bales  worth  $1500,  and  this,  for  the 
purpose  of  giving  to  A.  J.  Vaughn  &  Co.,  the  priv- 
ilege of  continuing  to  sell  their  cotton.  That  this  was 
the  reason  the  cotton  was  not  more  particularly  de- 
scribed in  the  receipt.  The  proposition  was  stated  in 
various  forms  to  the  court,  but  upon  objection,  the 
proposed   testimony    was   excluded. 

The  action  of  the  judge  was  based  ujion  the  fa- 
miliar rule  that  parol  evidence  of  previous,  or  cotempo- 
raneouR  conversations  between  the  parties,  is  not  ad- 
missible, to  vary  the  terms  of  a  written  contract.  The 
question  is  whether  the  proposed  testimony  was  admis- 
sible under  any  of  the  various  exceptions  to  this  gen- 
eral rule. 


Stewart,  Ojwnne  &  Co.  r,  Insiinuice  Co. 

First.  It  is  innistcd  that  the  rule  does  not  apply 
to  receipts  which  are  always  open  to  explanation.  Such 
is  the  general  rule  as  to  receipts :  See  Jona  v.  Ward, 
10  Yer.,  160.  The  reason,  probably,  is  that  in  gen- 
eral, a  receipt  is  not  a  contract;  it  is  usually  but  the 
evidence  of  a  &ct,  as  for  instance,  the  payment  of 
money — the  delivery  of  property — the  settlement  of  ac- 
counts, etc.,  in  all  which  cases  the  receipt  may  be 
explained   and   the   fact  shown   to   be  otherwise. 

But  a  paper  may  be  in  the  form  of  a  receipt  and 
yet  be  in  substance  a  contract,  that  is,  it  may  contain 
an  agreement  to  do,  or  not  to  do  some  particnlar 
thing  in  the  future.  If  in  substance  a  contract,  the 
same   rule   should   apply   that   applies   to  other  contracts. 

We  need  not  enquire  what  would  be  the  rule 
as  to  a  warehouse  receipt  between  the  original  par- 
ties. That  is  to  say,  in  this  case  between  the  de- 
fendantf  and  A.  J.  Vaughn  &  Co.  It  may  be  con- 
ceded, that  as  between  them,  the  receipts  might  be 
explained  or  contradicted,  so  as  to  show  that  no  such 
cotton  had  been  delivered  or  received;  at  least  this 
may  be  conceded  for  the  argument.  In  view,  how- 
ever, of  the  importance  attaching  to  papers  of  this 
character,  and  the  great  extent  to  which  they  are  used 
as  collaterals  in  commercial  transactions,  a  different 
rule,  at  least,  has  been  applied,  where  they  came  to 
the   hands    of  innocent   parties. 

By  custom  such  receipts  have  come  to  be  considered 
as  representatives  of  the  property,  and  an  assignmeat 
equivalent  to  a  delivery  of  the  property  to  the  as- 
signee,  and    the    warehouse-man    is    estopped   as   against 
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tbe  assignee  who  has  purchased  in  good  faith  to  deny 
that  he  had  the  articles  mentioned  in  the  receipt : 
See  Jostice  Miller's  decision  in  McNeil  v.  Hill,  1 
Woodworth's  Ch.  C.  &  Rep.,  96.;  also  19  Am.  L.  B. 
X.  S.,  566 ;  ako  the  general  principles  settled  in  the 
eise  of  Gi&son  v.  Slen^,  8  Howard  U.  8.,  384.  So 
that  as  against  an  assignee  who  has  purchased,  or  to 
whom  it  has  been  assigned  in  good  faith  for  advances 
made,  the  warehouse-man  cannot  be  permitted,  by 
parol,  to  show  that  he  had  not  the  articles  mentioned 
in  the  receipt  at  the  time  it  was  given.  The  stipu- 
ktion  upon  the  face  of  the  receipt  that  the  articles 
mentioned  will  be  delivered  only  upon  the  return  of 
the  receipt,  is  a  oontract  upon  which  the  assignee  has  a 
right  to  rely,  upon  the  faith  of  which  he  has  acted  and 
for  tbe  breach  of  which  he  has  his  action  against  the 
n^uehouse-man.  It  is,  therefore,  as  between  the  makers 
of  the  receipt  and  an  assignee  who  has,  in  good  faith, 
taken  it  as  security  for  money  advanced,  not  simply  a 
receipt  subject  to  be  explained  and  contradicted  by  parol 
proof,  but  a  contract,  and  subject  to  the  rules  appli- 
cable to  other  contracts.  This  is  not  upon  the  ground 
that  they  are  negotiable  strictly,  but  they  are  sui 
gtneris  and  stand  upon  grounds  applicable  to  that  class 
of  paper. 

The  plaintifis  in  this  case  stand  in  the  attitude  of  an 
assignee  of  the  receipt  in  good  faith,  for  money  then 
advanced,  without  notice  of  any  infirmity.  Although  upon 
its  face  the  receipt  shows  that  tbe  cotton  was  to  be 
delivered  upon  the  return  of  the  receipt  endorsed  by 
the  secretary   of  the   Insurance   Company,  and   although 
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tbere  is  proof  that  the  giving  of  the  receipt  was 
agreed  upon  by  all  the  parties  previously,  yet  the  ac- 
tual traosaction  ia  regard  to  delivering  and  storing  of 
the  cotton,  was  alone  between  the  defendants  and  A.  J. 
Vaughn  &  Co.,  with  which  the  plaintiff;!  had  nothing 
to  do,  or  60  &r  as  appears,  any  knowledge.  It  is  the 
same,  therefore,  as  if  the  receipt  had  stipulated  for  the 
delivery  of  the  cotton  to  A.  J.  Vaughn  &  Co.,  and 
they  had  assigned  it  to  the  plaintiff.  Upon  this  ground, 
therefore,   the   testimony  was   not   admi.ssibte. 

Second.  It  is  insisted  that  conceding  the  writing  to 
be  a  contract,  yet  there  was  a  latent  ambiguity  arising 
from  the  proof,  which,  according  to  the  familiar  rule, 
may  be  removed  by  parol  testimony.  That  is  to  say, 
it  appears  that  at  the  time  the  receipt  was  given,  the 
defendants  bad  on  hand  IL^  bales  of  cott<m  belonging 
to  A.  J.  Vaughn  &  Co.,  and  the  receipt  does  not 
designate  or  distinguish  any  particular  forty  bales  out 
of  the  115  bales,  and  therefore  ])arol  proof  must  be 
admitted  to  designate  the  cotton  actually  embraced  in 
the  receipt.  The  transfer  of  the  warehouse  receipt  had 
the  effect  of  an  actual  delivery  of  the  cotton  to  the 
assignee,  to  be  held  as  a  pledge,  and  therefore  the 
identical  cotton  should  be  designated,  and  it  appearing 
that  defendants  had  a  large  number  of  bales  ou  haad, 
and  the  receipt  not  distinguishing  the  forty  mentione<l 
from  the  others,  parol  proof  would  h.-ive  been  admis- 
sible for  this  purpose,  that  h,  to  designate  the  bales 
actually  embraced  in  the  receipt.  But  it  does  not 
follow  that  parol  proof  is  therefore  admissible  for  all 
puiposes.       In    other    words,    the    ambiguity    or   uncer- 
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taintj  arisiug  ii[H>n  the  proof  aa  to  the  identical  bales 
embraced  Id  the  receipt,  may  be  met  or  removed  by 
parol  testimooy,  but  this  does  not  open  the  door  for 
the  admiseioa  of  parol  proof  generally,  or  for  any 
other  purpose.  We  need  not  enquire  in  this  case 
whether  the  parol  proof  would  have  been  sufficient  ti> 
designate  the  particular  cotton;  It  is  probable  the 
defendants  would,  in  any  event,  have  been  liable  foF 
the  value.  They,  as  we  have  seen,  would  have  been 
estopped  as  against  an  assignee  of  the  receipts  to  deny 
that  they  had  the  cotton,  and  their  inability  to  show 
that  any  particular  bales  were  agreed  upon  to  !»  in- 
cluded in  the  receipt,  would  probably  be  no  ditfense 
for  them. 

Again,  it  is  insisted  that  the  prO))o«ed  testimony 
should-  have  been  heard  l)ecause  it  amounted  to  proof 
of  an  independant  collateral  agreement.  The  case  of 
Lanaa  v.  Smart,  11  Hum.,  SOS,  may  be  given  as  an 
iltustratiun  of  this  rule.  There  was  in  that  case  a 
sale  and  conveyance  of  a  "tavern  house"  and  lot,  and 
at  the  same  time  an  independant  collateral  parol  ^ree- 
ment  that  the  vendor  would  close  up  another  tavern 
he  owned  in  the  same  town.  The  action  was  for  a 
breach  of  this  latter  contract,  and  the  recovery  was 
held  proper.  Proof  of  this  collateral  agreement,  it 
was  held,  in  no  sen-ie  varied  or  contradicted  the  writ- 
ten  cuntract. 

And  so  also  where  the  writing  embraces  only  part 
of  the  contract,  as  where  there  was  a  written  contract 
for  the  hire  of  a  horse  fur  six  weeks  ut  two  guineas, 
parol  proof   was  admitted    that   the   hirer    was   i-esponsi- 
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ble  for  all  accidents.  So  in  the  case  of  Cobb  v.  Wal- 
lace, 6  Cold.,  5J9,  there  was  in  the  first  instance  a 
parol  contract  for  the  purchase  of  a  load  of  coal,  and 
for  hiring  a  barge  to  transport  the  coal  from  Haws- 
vilte,  Kentucky,  to  Nashville,  the  biii^  to  be  returned 
as  soon  as  the  coal  was  unloaded.  Afterwards,  oji  de- 
livery, there  was  a  written  receipt  which  R[)ecified  the 
quantity  and  price  of  the  coal,  and  also  the  hiring  of 
the  barge  "  at  three  dollars  a  day  until  the  barge  is 
returned."  The  suit  was  for  the  failing  to  return  the 
barge,  and  the  question  was  when  it  should  have  heen 
returned.  It  was  held,  in  substance,  that  proof  of  the 
previous  parol  contract  was  admissible,  and  it  wus  for 
the  jury  to  say  whelhcr  the  writing  was  intended  to 
embrace  all  that  it  was  6nally  agreed  upon.  It  will 
be  observed  that  under  these  authorities,  parol  proof 
may  be  heard  as  to  an  independent  collateral  agree- 
ment, or  where  there  has  been  a  parol  agreement  and 
a  part  only  reduced  to  writing,  the  whole  contract 
may  be  proven,  InU  in  ntUher  case  is  the  writing  to  be 
coniradicUd. 

Ellis  V.  Hamilton,  4  Sneed,  512,  was  an  action  upon 
a  note  or  bill  for  the  payment  of  a  given  sum  on  a 
particular  day.  The  defense  of  the  surety  was,  that 
at  the  time  the  note  was  given  there  was  a  further 
agreement,  in  substance,  that  the  payee  of  the  note 
was  to  receive  payments  in  a  different  mode,  and  that 
the  obligation  of  the  surety  was  not  absolute.  The 
defense  was  held  inadmissible,  as  this  was  to  contra- 
dict  the   written   contract. 

We  have  only  to   apply   these   principles   to  the  pres- 
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ent  ease.  We  bave  seen  that  the  warehouse  receipt 
ID  the  hands  of  the  plaintiffs  was  a  written  contract, 
by  which  the  defendants  agreed  that  they  held  forty 
bales  of  cotton  delivered  to  them  by  A.  J,  Vaughn 
&  Co.,  which  tbey  promised  to  hold  for  the  plaintiffs, 
and  deliver  to  it  upon  the  return  of  the  receipt  en- 
dorsed by  its  secretary.  The  transfer  of  this  contract 
vested  the  right  of  this  particular  forty  bales  of  cot- 
toil  in  the  plaintiffs,  to  be  held  as  a  pledge:  for  the 
security  for  their  debt.  The  parol  testimony  offered 
was  to  show,  that  at  the  time  the  receipt  was  given, 
the  contract  was  not  that  any  particular  forty  bales  of 
cotton  were  to  be  held,  but  that  defendiints  were  to 
keep  on  hand  as  much  as  forty  bales  of  cotton  worth 
81500,  belonging  to  A.  J,  Vaughn  &  Co.,  suiiject  to 
this  receipt.  That  they  wore  at  liberty,  at  any  time, 
to  exchange  the  cotton  for  any  otiier  forty  bales  of 
equal  value.  We  think  the  evidence  was  properly 
rejected.  It  was  certainly  not  an  indejiendent  collaterwl 
agreement;  there  was  but  the  one  contract,  either  the 
one  siieeified  in  the  receipt  or  the  parol  contract 
which  the  defendants  offered  to  prove.  Both  contractu 
cannot  stand.  They  are  different  in  their  t<rms  and 
in  their  practical  results,  and  one  must  give  way  to 
the  other. 

Xor  is  it  a  ca.se  whore  only  part  of  the  eontr.ict 
was  reduced  to  writing.  As  we  hivt'  .seen  in  such 
cases,  there  is  to  !)e  no  conflii't  bctwee^i  the  pirol  eontrafrt 
and  the  writing.  They  stand  togethfr,  iuid  are  con- 
sistent. The  only  difference  is,  the  writing  doc«  not 
embrace  it  all.  In  our  opinion,  the  parol  proof  in 
S— voi,.  9. 
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this  case  contradicts  the  writiDg,  aod  is  therefore  not 
admiiisible.  It  ia  not  easy  to  see  the  necessity  or 
advantage  to  the  parties  at  the  time  of  varying  the 
terms  of  the  receipt,  as  it  is  insisted  was  done.  It 
is  admitted  that  defendants  were,  at  all  times,  to  keep 
on  hand  as  much  as  forty  bales  of  cotton,  worth 
$1500.  They  might  as  well  keep  the  original  forty 
b^les  as  any  other.  We  see  no  reason,  at  that  time, 
to   make    such   stipulation. 

The  practical  difference  is,  that  if  defendants  are 
allowed  to  change  the  contract  according  to  the  parol 
proof  offered  by  them,  they  claim  that  the  cotton  last 
on  hand  was  taken  by  a  superior  title  to  A.  J,  Vaughn 
&  Co.,  and  as  warehousemen  are  not  warrantors  of  the 
title,   they   are   excused. 

It  is  finally  insisted,  that  the  obligation  oi  the  de- 
fendants was  in  the  nature  of  a  guaranty,  and  that 
they  were  entitled  to  notice,  but  we  think  it  clear 
that   no    notice    was    necessary. 

Upon  the  whole,  we  think  there  is  no  error  in 
-the  record,  and   the  judgment  will   be  affirmed. 
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J.  M.  Wallace  v.  J.  E.  Grerslaw,  Ex'r,  et  al. 


SuBBOGATios.  Eitdfirarrs.  T  and  G  were  first  and  Becond  endorser*  iot 
W.  Judgment  was  recovered  against  G.  T  furnished  G  $7,000,  to 
aid  in  paying  the  judgment.  G  paid  the  balance.  Prior  to  the  judg- 
ment the  dehtor  by  deed  of  trust  conveyed  property  to  G  lo  secure 
him  aH  siiid  endoRier  and  to  eccurc  other  indebtedness  to  G.  Htld, 
that  T  was  not  entitled  to  share  in  proceeds  oE  trnat  property  until 
the  indeble<lDCH  of  W  to  G  had  been  satisfieii  in  full.  The  doctrine 
of  subrugation  in  tavur  of  creditor  or  co-security  does  not  apply.  The 
firm  endor^r  was  liable  for  full  amount  of  the  judgment,  and  v.-as  not 
entitled  upon  the  sum  he  had  paid  to  .share  pro  rala  in  the  trust  prop- 
erty with  G,  but  only  entitled  to  whatever  num  might  remain  after 
pajment  in  full  of  the  indebterfneas  of  W  lo  G. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W. 
W.  McDowell,  Ch. 

Craft  &  Cooper  and  Clapp  &  Beard  for  com- 
plaioants. 

■R.  J.  Morgan,  W.  Messick,  Harris  &  Tcrley, 
Jarnigan  &  Frayser  :ind  Humeb  A  Poston  for  de- 
fendants. 

McFarland,   J.,   delivered  the  opinion  of  the  court. 

The  controversy  brought  up  by  this  appeal  has 
arisen  between  W.  A,  Williamson  and  W.  C.  McChire, 
receiver  of  the   Bank  of  Memphis,  both   claiming  righta 


growing  out  of  the  admini^tratioo  of  the  estate  of  W. 
B.  Greenlaw,  deceased,  whioh  was  being  administered 
in  this  case  as  an  insolvent  estate.  The  parties  have 
chosen,  without  objection,  to  treat  the  matters  in  dis- 
pute as  properly  presented  for  adjudication  by  the 
petitions  and  answers  filed  by  ^  them  as  creditors  of 
aaid  estate,  and  we  therefore  make  no  question  as  to 
the  propriety  of  this  mode  of  proceeding.  The  facts 
upon   which   the   questions   arise   are   as   follows : 

W.  B.  Waldran  was  indebted  to  AVade  H.  Bolton  by 
note  for  a  balance  of  some  $17,600,  which  had  been 
endorsed  by  Sam.  Tate  and  W.  B.  Greenlaw  for  the 
accommodation  of  Waldran — Tate  being  first  and  Green- 
law second  endorser.  Greenlaw  demanded  security  of 
Waldran,  and  on  the  8th  of  April,  1869,  the  latter 
conveyed  to  W.  Messick,  trustee,  property  in  Memphis, 
known  as  the  "Waldran  Block,"  first,  to  secure  Green- 
law in  another  indebtedness  of  about  $4,169.22,  money 
which  he  had  paid  for  Waldran  on  a  debt  known  as 
the  Tliarpe  note,  and  next  to  secure  Greenlaw  on  ac- 
count of  his  aforesaid  endorsement  of  the  Bolton  note, 
with  the  usual  power  of  sale  and  directing  how  to  ap- 
propriate the  proceeds.  The  trust  deed  conveyed  other 
property  which,  however,  by  consent  of  the  parties  in 
interest,   was   afterwards   released. 

Subsequently,  the  executor  of  Bolton  sued  Greenlaw 
upon  his  endorHcmeni  of  the  note  referred  to,  and  ob- 
tained judgment  for  the  balance  due,  with  interest. 
Greenlaw  being  pressed  for  the  payment  of  this  judg- 
ment, applied  to  Tate,  the  first  endorser  of  the  note, 
for   a.ssistance,   and   received    from   Tate   seven   thousand 
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dollars,  aod   executed   and   delivered   to  him   the   follow- 
ing paper,   to-wit: 

"Memphis,   Tcdd.,   Dec.    10,    1872. 

Received  of  Sam.  Tate  seven  thousand  dollars,  to 
aid  me  ia  paying  a  judgment  against  me  on  account 
of  my  endorsement  of  W.  B.  Waldran's  note,  first 
endorsed  by  said  Tate;  said  judgment  is  io  favor  of 
E.  XI.  Apperson,  executor  of  Wade  H,  Bolton,  for 
which  I  bold  a  deed  of  trust  from  Waldran  on  what 
ia  known  as  the  "  Waldran  Block,"  which  deed  of  trust 
Ls  a  first  lien  on  said  property.  I  agree  to  prosecute 
said  trust  deed  to  collection  as  soon  as  possible,  and 
when  collected  to  pay  the  said  Tate,  or  order,  the 
seven  thousand  dollars  now  advanced  me,  with  interest." 
Signed,  W.  B.  Greenlaw." 

Soon  thereafter,  Greenlaw,  with  the  money  thus 
furnished  and  with  other  money  of  his  own,  paid  said 
judgment   to    Apjierson,   executor,   in    full. 

W.  A.  Williamson  subsequently  became  the  owner, 
by  assignment,  of  Greenlaw's  claims  against  Waldran 
(vThich  included  other  debts  besides  those  mentioned) 
and  to  the  benefit  of  the  security  of  said  deed  of  trust 
in  the  following  manner;  Waldran,  it  seems,  had  filed 
a  bill  against  Greenlaw  for  the  purpose  of  setting  up 
defenses  to  ths-  debts  claimed  by  Greenlaw,  and  to 
enjoin  the  execution  of  said  dted  of  trust.  The  cause 
was  heard  in  the  chancery  court  and  a  decree  rendered 
in  favor  of  Greenlaw  for  some  §18,000,  from  which 
Greenlaw  appealed.  Pending  the  appeal,  iu  1874, 
Greenlaw  assigned  all  his  rights  in  this  suit  to  Wil- 
liamson to  secure  a  pre-existing  indebtedness,  and  agreed 
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to  prosecute  this  appeal  for  his  benefit.  Greeolaw 
died,  and  the  cause  was  revived  in  the  name  of  his 
executor  for  the  use  of  Williamsoti,  and  prosecuted  to 
a  decree  agaiast  Waldran  for  upwards  of  $31,000,  the 
injunction  was  dissolved,  and  the  trustee  directed  to 
proceed   under   the   trnst   deed   to   sell   the   property. 

When  Tate  received  from  Greenlaw  the  receipt  for 
the  $7,000  of  the  10th  of  December,  1872,  or  soon 
after,  he  placed  it  in  the  hands  of  M.  J.  Wicks,  to 
secure  him  as  Tate's  endorser  of  a  note  to  the  Bank 
of  Memphis;  aubfiequently,  about  April,  1878,  by  agree- 
ment, McClure,  the  receiver  of  the  Bank  of  Memphis, 
accepted  said  receipt  in  satisfaction  of  said  note.  So, 
it  is  not  denied  that  McClure  is  entitled  to  Tate's 
rights  under  said  receipt.  It  is  assumed  that  the 
properly  embraced  in  the  deed  of  trust,  the  "Waldran 
Block,"  will  not  sell  for  enough  to  pay  all  the  in- 
debtedness secured  by  it,  and  hence  the  question  arises, 
upon  whom  the  loss  shall  lall.  It  is  insisted  upoD 
behalf  of  McClure,  that  by  virtue  of  the  transactioa 
of  the  10th  of  December,  1872,  and  the  paper  of  that 
date,  Greenlaw  became  bound  to  pay  Tate  $7,000  and 
interest  out  of  the  proceeds  of  said  property,  and  this 
by  the  force  of  said  transaction  and  contract  gave  to 
Tate  a  prior  right  to  that  extent  under  the  deed  of 
trust,  and  that  McClure,  standing  in  Tate's  shoes,  is 
entitled  to  the  same  right.  Among  other  positions 
taken  in  behalf  of  Williamson,  it  is  insisted  that  both 
he  and  McClure  stand  in  the  attitude  of  equitable 
assignees  of  Greenlaw,  and  that  under  the  rule  in  this 
State,  Williamson  has  first  perfected    bis  right  by  giving 
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notice  to  the  trustee,  Messick,  &nd  the  debtor  Waldran  ; 
and  that  no  such  notice  was  given  to  the  trustee  of 
the  assignment  of  the  J7,000  receipt  by  Tate;  and 
fiirther,  that  by  superior  diligence  upon  the  part  of 
Williamson,  and  lachea  upon  the  part  of  the  claimants 
of  the  $7,000  receipt,  the  former  has  acquirt'd  the  su- 
perior equity.  Without,  however,  disposing  of  these 
qoestions,  we  will  treat  the  case  as  if  it  were  a  cootest 
between  Greenlaw  and  Tate  themselves  over  the  proceeds 
of  the  trust  property,  leaving  out  of  view  the  questions 
above  refffred  to  as  to  the  eifect  of  the  assignments. 
In  this  view  the  ease  turns  upon  the  effect  of  the  trans- 
action of  the  10th  of  December,  1872,  between  Green- 
law and  Tate,  and  the  paper  that  day  e;(ecuted.  Did 
this  give  to  Tate  a  prior  right  of  aatisfiction  out  of 
the  proceeds  of  the  trust  property  tn  the  extent  of 
the  $7,00fl   and   interest? 

It  may  readily  be  conceded,  as  argued  on  behalf 
of  McClure,  that  the  legal  effect  of  thf  deed  of  trust 
made  by  Waldran  was  to  secure  the  payment  of  the 
dtbi  tn  the  creditor,  so  far  as  the  property  conveyed 
proved  sufHcient,  and  that  the  deed  is  not  to  operate 
meffly  for  the  personal  benefit  of  Greenlaw.  The 
creditor  would  have  been  entitled  to  the  benefit  of  the 
Security,  and  if  the  proceeds  had  at  his  instance  been 
appropriated  directly  to  the  debt  it  would,  of  course, 
thereby  have  enured  to  the  indemnily  of  all  others 
Beeondarily  bound  upon  the  paper;  so  that  any  in- 
demnity obtained  liy  one  surely  enures  to  the  benefit 
not  only  of  the  creditor,  but  also  of  a  co-surety,  or 
It  may  be  of  any  one   secondurily   liable.       And    it  may 


WhIIh.' 


further  Itp  roiK'edeil,  that  where  the  debt  h;is  been 
paid  to  the  creditor  by  the  .sureties,  any  indemnity 
held  l>y  eititer  ,«iirety  wontd  enure  lo  the  benefit  of 
the  otIierH  whii  jKiid  any  part  of  the  debt;  and  fur- 
ther, thai  wlicre  the  indeniiiilv  proves  insufficient  to 
rt'imhuise  the  sureties  the  amounts  puid  by  tbem,  they 
will  sli:ire  tl.(-  indemnity  pm-i  prmmi.  Thit  is  to  .say, 
if  (iivcniaw  and  'lute  had  been  co-Kuftllca  of  Wahlraii, 
and  the  proceeds  of  the  pmiierfy  conveyed  by  the  deed 
oT  trust  proved  insiiffieient  to  reimburse  them  in  full, 
tl'cn  they  \vonld  share  the  proceeds  pari  pan»u,  not 
witl'standinjr  the  fact  that  the  deed  of  trust  wik^  made 
at  the  instance  of  Greenlaw,  and  npon  its  face  pur- 
|M)L'ts  to  be  Ibr  his  benefit:  Sre  Jontn  v.  llamltt,  2 
i*t:-'0(\,  -i.'.e:  Kcnnvdy  v.  PUlx,  1  Sneed,  91  j  6  Hnra.,  313. 
This  must  result  from  the  relative  riglits  of  the 
sureties  as  Ix^tween  themselves,  for  a  surety  has  the 
rii^ht  to  eom]Jel  a  ciisurefy  to  share  the  loss  with  him 
eipmlly,  and  to  efTeot  this,  any  indemnity  obtained  from 
the  principal  debtor  must  be  shared  equally.  To  this 
extent  the  do<'triue  of  subrogiitiou  eontended  for  may 
be  eonceded.  liut  it  will  he  borne  in  mind,  that 
Greenlaw  and  Tate  were  not  co  sureties.  Tate  being 
first  endorser,  was  liable  to  Greenlaw  for  any  sum  the 
latter  may  have  been  eonipelled  to  jxiy,  unless  other- 
wise indemnified.  As  between  the  two,  Tate  was  lia- 
ble for  the  whole  debt — us  tu  Cireenliiw,  he  stood  in 
the  attitude  of  jirincipal  debtor.  It  is  true  there  is 
nothing;  In  ihe  pleadings  or  proof  as  to  whether  Tale'a 
liability  had  been  fixed  by  notice  or  otherwise;  as 
already     said,    the     pleadings     are     altogether     informal. 
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But  we  think  it  apparent  that  Tate's  liabilily  was 
ponwled  by  him,  and  the  trausaetion  of  the  10th  of 
December,  1872,  was  had  in  reference  thereto.  Wal- 
dran,  the  principal  debtor,  in  his  de|iositiou  says,  the 
reason  that  Greenlaw  called  on  Tate  for  assistance  in 
paying  off  the  judgment  was,  because  Tate  was  first 
endorser ;  he  says  Tate  was  hard  pressed  for  money, 
and  talked  freely  to  witness  about  it,  but  witness  was 
in  no  condition  to  help.  He  says  Tate  did  not  loan 
Oreenlaw  the  ?7,000,  but  on  the  contrary  it  was  his 
distinct  understanding  that  it  was  because  Tate  was 
first  endorser  that  Greenlaw  demanded  his  as^iistaDce; 
iNsides,  this  fact  siifficicnily  appears  from  the  face  of 
Ibe  receipt.  So  that,  assuming  that  at  the  date  of 
tKis  transaction,  Tatc'.s  liability  as  first  endorser  upon 
the  note  was  admitted,  and  the  S7,00tl  advanced  by 
Tate  in  recognition  of  this  liability,  then  what  right 
did  he  ac'qiiire  by  the  payment  to  be  subrogated  or 
substituted  to  Greenlaw's  rights  under  the  deed  of 
trust?  He  undoubtedly  acquired  a  right;  that  is  to 
Kiy,  if  the  i)roperty  proved  sufficient  to  pay  the  whole 
ilfbt,  Tate  will  be  reimbursed  the  amount  advanced 
I'y  him,  (ir  he  will  be  entitled  to  all  that  remains 
after  paying  Greenlaw  what  he  may  be  entitled  to. 
We  think  it  clear  that  by  the  piyment  Tate  did  not 
apquire  a  right  to  priority  over  Greenlaw,  or  even  to 
fliare  with  him  the  proceeds  of  the  trust  property 
0|ually. 

As  we  have  seen,  Tate  was  first  liable  for  the  whole 
debt;  by  recognizing  his  liability  and  meeting  it  to 
the  e:ktent   of  the   §7,000,    he   did    not  change   the   rela- 
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tive  rights  of  himself  &nA  GreenUw,  or  deprive  the 
latter  of  any  rights  he  previously  had,  either  against 
Tate  OP  under  .the  deed  of  trust.  It  cannot  be  that 
Greenlaw's  rights  were  any  less  aft*r  receiving  this 
payment  from  Tate  than  before.  This  ie,  of  eourse, 
upon  the  assumption  which  we  have  already  made,  that 
Tate  advanced  the  money  in  recognition  of  his  lia- 
bility as  Brst  enriorrer.  Of  course  it  would  have  been 
different  if  Greenlaw  had  simply  borrowed  the  money 
from  Tate,  or  in  consideration  of  the  money  had  as- 
signed him  so  much  of  the  proceeds  of  the  deed  of 
trust.  Our  conclusion,  therefore,  is  that  by  reason  of 
the  jmyment  alone,  Tate  acquired  a  right  to  be  reim- 
bursed out  of  the  proceeds  of  the  trust  property  only 
after  (ireenlaw  was  satisfied  in  full.  It  does  not  change 
this  conclusion  that  Greenlaw  has  lost  by  the  statute 
of  limitationn  all  right  of  action  against  Tat€  as  his 
prior  enditrscr.  This  does  not  relieve  Tate  of  all  lialiiJity 
to  Greenlaw  for  iiny  sum  ihc  latter  or  bis  assignee 
may  fail  to  realize  out  of  the  deed  of  trust,  but  ta 
the  extent  of  the  $7,000.  Tate  having  paid  it,  it 
becomes  simply  a  question  as  lo  his  right  to  be  re- 
imbursed. We  hold  that  he  cannot  recover  it  from 
Greenlaw  or  to  his  prejudice,  unless  he  can  do  so  by 
virtue  of  the  express  contract  of  Greenlaw,  which  is 
the   remaining   question   to    he   considered. 

It  is  very  earnestly  arf^ued,  that  whatever  may  have 
been  Tate's  rights  by  virtue  alone  of  the  payment  of 
the  money,  still  Grcenhiw,  by  the  exprtss  terms  of  his 
written  conlnict,  hound  himself  ahsolutely  to  pay  Tate 
the   87,000,    and     interest,   out   of    the    proceeds   of    the 
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trust  property.  "We  do  not  deem  it  necessary  to  re- 
view the  authorities  referred  to,  to  show  that  it  is 
perfectly  competent  for  parties  occupying  the  relation 
of  co-sureties  or  successive  endorsers,  to  fix  between 
themselves  their  respective  rights  and  liabilities  by  agree- 
meDt.  The  proposition  may  be  conceded,  and  further, 
that  such  agreement  may  be  made  after  the  liability 
has  accrued,  and  that  their  rights  and  liabilities  aa 
fixed  by  the  agreement  will  be  enforced  by  the  courts, 
even  though  the  rights  and  liabilities  thus  fixed  by 
their  agreement  be  different  from  their  rights  under 
the  law.  "VVe  need  not  stop  to  enquire  whether  this 
proposition  is  subject  ti  limitations  or  exceptions]  hut 
for  the  argument  concede  it  to  the  full  extent.  The 
question  then  is,  what  is  the  proper  construction  of 
the  paper  of  the  lOtb  of  December,  1872?  Did  Green- 
law undertake  absolutely  to  pay  to  Tate,  out  of  the 
proceeds  of  the  trust  property,  $7,000,  and  interest,  or 
tranafer  to  him  that  much  as  a  prior  claim?  Did 
he  intend  to  change  the  relative  rights  of  Tate  and 
himself  under   the   deed? 

Greenlaw,  by  this  paper,  acknowledges  that  he  had 
received  from  Tate  $7,000,  to  aid  him  (Greenlaw)  in 
paying  the  judgment  against  him  on  account  of  his 
endorsement  of  the  W  aid  ran  note,  first  endorsed  by 
Tate,  and  promises  to  prosecute  the  deed  to  collection, 
and  out  of  the  proceeds,  when  collected,  pay  to  Tate, 
or  order,  thf  $7,000,  and  interest.  But  it  must  be 
borne  in  mind  that  the  property  was  then  regarded 
ia  worth  largely  more  than  all  the  debts  secured  by 
the    deed — the  "Waldran    Block"  then    being   worth,  ac-- 


cording  to  the  proof,  ?40,000.  So,  in  luakiog  this 
promise,  Greenlaw  assumed  tliat  there  would  be  no  loss 
to  either  of  them.  The  contingency  of  a  deficit  was 
not  contemplated.  Construing  thU  paper  in  the  light 
of  the  Eurrouiiding  circumstances,  we  hold  that  it  was 
not  intended  ae  an  undertaking  u]K>n  the  part  of 
Greenlaw  to  pay  Tate  the  $7,000,  and  interest,  as  a 
prior  claim  out  of  the  proceeds  of  the  trust  property, 
or  as  a  guaranty  that  the  projierty  should  pay  all  the 
debtH.  The  promise  of  Greenlaw  only  meant  that  he 
would,  out  of  the  proceeds  of  the  trust  property,  re- 
pay Tate  according  to  his  legal  rights.  So  we  hold, 
that  in  case  the  pi-o))erty  tails  to  sell  for  a  sum  suffi- 
cient to  pay  all  the  debts,  Greenlaw  or  hie  assignee 
is  entitled  to  priority,  both  as  to  the  debt  called  the 
Tharjie  debt,  wliich  is  in  terms  given  priority  in  the 
deed,  and  also  as  to  the  money  advanced  by  Greenlaw 
to  ]>ay  the  Bolton  debt.  McC'lure,  ss  assignee  of  Tate, 
■will  only  be  entitled  to  the  surplus.  We  are  unable 
(o  .*ee  ihe  grounds  upon  which  the  doctrine  of  estop- 
pel can  aiii  McClure,  The  decree  of  the  chancellor 
having   been   otherwise,    must   be   reversed. 

It  hiis  been  argued  that  a  debt  of  J2,000,  held  by 
(Jreenlaw's  estate  against  Tate,  should  be  set  off  against 
any  claim  upon  the  §7,000  receipt  in  favor  of  Tate 
or  his  assignee ;  but  as  was  correctly  held  by  the 
chancellor,  the  claim  founded  upon  the  S7,000  receipt 
is  against  Waldran  and  the  trust  proi>erty,  and  the 
$2,000  is  due  (ireenlaw's  estate,  and  these  claims  are, 
therefore,   not   subject    to   be  set   off. 


APRIL  TEEM,  1882. 


JohtiKon  r.  Memphiii. 


As  above  indicated,  the  decree  will  be  reversed, 
and  the  costs  of  this  oourt  paid  out  of  the  sale  of 
the  trust   property. 


J.  C  JonssoN  V.  City  of  Memphis. 

BEseiPAi,  AND  AOENT.  Af/eol  nol  Tfspumiblc  for  dmiuigat.  Wli^n.  One 
«bo  aclB  wilhout  ciinipeiisatlon  as  «  friend  or  ngent  for  anotlier  abroad, 
and  as  such  friend  or  ngent  contrnclii  in  tlie  DHme  of  his  principai  for 
«i)rfe  lo  he  done  for  tiie  principal,  in  not  resiHinsible  in  damages  for 
■ccidenla  that  may  reiiult  from  tlie  manner  of  doing  thf  work,  or  a 
lailiire  to  exercise  extraonlinary  care  in  its  eie<'ntii)n,  tlie  undertak- 
en being  men  of  ordinary  care  and  Hkill,  and  eo  knon'n  to  tbe  agent. 


PROM   SHELBY, 


Appeal    in   error   from    the   Cireiiit   Court  of  Shelby 
county,       C.   W.    Heiskell,   J. 

EsTES  &  Ellett   for   Johnson. 

W.  M.  Randolph    for   City   of  Memphis. 

TiHXEY,   J.,   delivered    the   opinion   of  the   court. 

On   the    12th    of    March,    1872,   Johnson     purchased 
from  'WilaoD   a   lot  in  the  city  of  Memphis,   for   E.  W. 


Johiiaon  [>.  Memphis. 

Lehman  of  Philadelphia,  nod  piid  for  it  with  notes 
belont^ing  to  Lehman.  At  the  time  of  the  purchase, 
it  was  intended  by  Lehman  to  sell  the  lot;  therefore 
for  the  convenience  of  readily  making  a  deed,  the  title 
waa  taken  to  Johnson.  Lehman  concluding  not  to 
sell,  on  the  16th  of  July,  1873,  Johnson  conveyed  the 
property  to  iiim.  The  deed  was  not  registered  until 
January,    1874. 

Johnson,  as  the  agent  of  Jjehman,  made  contracts 
for  the  erection  of  buildings,  excavations  of  cellars,  etc. 
upon  the  property.  The  contracts  were  in  writing 
and  recited  the  agency  of  Johnson.  The  work  of 
building  and  excavation  was  commenced.  The  exca- 
vation extended  from  one  and  a  half  to  five  feet  into 
a   side-walk    on    Main   street. 

In  November,  1873,  Christopher  Clark  fell  into  the 
pit  and  his  leg  was  broken.  In  February,  1874,  he 
brought  suit  against  the  city,  and  in  March,  1875, 
recovered  a  judgment  for  three  thousand  dolltirs  and 
costs.  The  city  brings  this  suit  to  recover  that  amount 
from   Johnson. 

The  cause  was  tried  by  the  circuit  judge  without 
a  jury.       Judgment    for    plaintiff.       Defendant    appeiila. 

"When  the  case  was  about  to  be  reiiched  for  trial, 
the  city  attorney  called  on  Johnson  for  names  of  wit- 
nesses, and  found  that  the  projrarty  really  belonged  to 
some  one  else.  Asked  him  tht  names  of  workmen, 
4nd  told  him  the  character  of  the  caw,  anrf  that  it 
was  coming  on  for  trial,  and  that  we  would  attempt 
to   hold   him   responsible   if  city  lost   suit."      Witness  is 


APRIL  TERM,  1882.  127 

JohoBon  V.  MeoipbiK. 

not  positive  that  this  interview  was  more  than  two 
days  before   the   trial. 

This  statement  is  sufficient  for  a  decision  of  ihe 
case,  and  presents  the  siagle  question,  whether  one  who 
acts  without  compensation  merely  as  the  friend  or  agent 
of  another  who  lives  abroad,  and  as  such  agent  or 
friend  contracts  in  the  name  of  his  principal  for  work 
to  be  done  for  that  principal,  is  responsible  in  dam- 
ages for  accidents  that  may  result  from  the  manner  of 
doing  the  work,  or  a  failure  to  exercise  extraordinary 
care  in  its  execution,  there  being  no  pretense  that  the 
uodertakers  were  not,  in  their  several  lines  of  service, 
men  of  ordinary  care  and  skill,  and  so  known  to  the 
agent,  and  no  pretence  that  the  agent  failed  to  exer- 
cise  prudence   and   cautioa   in    their   employment. 

It  is  clear  no  responsibility  ean  attach  under  such 
circumstances.  Judgment  reversed,  and  judgment  here 
for  plaintiff  in   error. 


Mntihcivfl  r.  The  S(a( 


Sandy  Matthbh'!?  v.  The  State. 

1.  CrI"i1XAI.  I,\w,     Pi-i^fiifr  pnnriil  id  ti-iiil,      tVlirii.     A  prisfiner  in   Ihc 

dock  ia  u  iNMiliDn  b>  bi'e  and  henr  ull  IhaE  in  daiw,  and  hns  ilie  opjior- 
tunity  to  inlt-i'lKixe  nbjeitions,  is  in  law  prei^nt  at  the  trial,  and  n  new 
tria)  will  nut  lie  granti'tl  ln'caiine  twii  jiirurs  wi-re  accepted  by  liirt 
coiiiisel  while  sii  confined  in  tlie  liwU. 

2.  Sake.     Pri»imv  Khoulil  wol  bf  manaiini,     \  priwiner  nhoold  nut  be  rano- 

acli'il  or  Iinnileiifleil  during  his  trial,  but  if  a  juror  is  xi-lecled,  by  his 
counsel,  iiinin  the  trial,  when  by  inadvertence  he  is  no  handcutTed,  it 
is  not  error  («t  wbieli  a  reversal  will  U>  hud. 
8.  Samk.  (J.ii/(«aioiM.  To  say  to  the  pi-iw>ner  lh»t  "  an  honest  conftwion 
is  good  for  the  siiul,''  ia  not  a  p^omi^4'  of  [('iti|>oral  beni-Kt  or  discharge 
from  jiuuisbiutnt  for  the  crime  chareetl  as  will  render  a  confesi^ion 


KROM    SHELBY. 

Appeal  in  errror  from  the  Criminal  Court  of  Shelby 
county.       L.  B,  HoiiKUiAs,  .]. 

J.  T.  Moss   for   Matthews. 

Attorney- General   Lea    for   the   State. 

Deadekick,  C.  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  wus  coiivii'ted  in  the  criminal 
court  of  Shelby  county,  of  nmrtier  in  the  first  degree 
and  sentenced  to  be  hanged,  aud  has  appealed  to  thia 
court. 

If  the  testimony  of  Bettie  Hicks  be  true,  it  was 
a   most   atrocious    murder,       She    testifies   that   deceased 
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was  sitting  near  the  door  of  prisoner's  house,  iu  friendly 
coDversatioD  with  him,  when  the  prisoner  struck  him 
with  an  axe  in  the  bead,  and  repeated  the  blow  after 
deceased  bad  fallen;  that  he  then  dragged  him  round 
by  the  kitchen  cbimney  and  severed  bis  head  from  biB 
body;  that  several  hours  later,  about  dusk  the  pris- 
oner compelled  the  witness  to  assist  in  taking  the  body 
about  two  hundred  yards  from  the  house,  where  he 
boried  it;  finding  that  the.  hole  he  had  dug  was  not 
large  enough  to  receive  the  body,  he  cut  o£F  the  arms 
and  legs  and  pressed  these  mangled  and  dissevered  re- 
mains into  the  bole  and  covered  them  with  an  old 
quilt  and  dirt.  This  is,  in  substance,  her  account  of 
the  tragedy,  which  occurred  in  October,  1881.  She 
states  tbe  prisoner,  wbo  is  ber  step-father,  threatened 
to  kill  ber  if  she  told,  and  kept  constant  watch  over 
her  to  prevent  her  leaving  home  or  having  an  oppor- 
tunity to  communicate  with  others.  But  that,  finally, 
about  three  months  after  the  killing,  being  relieved 
from  bis  control,  she  did  communicate  the  facts  to- 
others, and  search  being  made  the  body  was  found  in 
tbe  mutilated  condition  described  by  her,  and  identified. 
Several  errors  are  assigned  as  grounds  for  reversal 
of  the  judgment.  First,  it  is  alleged  that  the  prisoner 
was  absent  when  two  of  the  jurors  were  elected.  It 
appears  that  ten  jurors  had  been  elected  and  the  panel 
was  exbauRted;  thereupon,  Ihe  judge  ordered  other 
jurors  to  be  summoned,  and  prisoner  was  removed 
from  within  the  bar  to  the  prisoner's  dock  within  tbe 
court  room,  to  await  the  sheriflF's  return  of  the  addi- 
tional panel  of  jurors.  While  the  prisoner  was  in  the 
9— VOL.  9. 


H«tlhewB  c.  The  State. 

dock,  two  jurors  who  had  failed  to  appear  oo  the  call 
of  the  firat  panel  came  into  the  court  room,  and  were 
passed  by  the  attorney-general  and  accepted  bv  defend- 
ant's counsel.  During  this  time  the  prisoner,  as  stated 
by  affidavit  of  one  of  hie  counsel,  was  handcuffed  and 
in  his  dock,  a  distance  of  forty  or  fifty  feet  from  the 
jury  box,  but  took  .his  seat  by  his  counsel  about  the 
time  the  last  of  the  two  jurors  was  accepted  by  his 
counsel. 

The  record  shows  that  this  dock  or  prisoner's  bench 
is  about  thirty  feet  from  the  judge's  stand,  and  in  full 
view  of  the  whole  court  and  jury,  and  defendant  was 
in  position  to  see  and  hear  all  that  ^vas  done,  and  no 
objection  made  by  defendant's  counsel,  they  having  ex- 
hausted nineteen  challenges.  We  think  the  prisoner 
was  in  feet  and  in  contemplation  of  law,  present  at 
this  proceeding,  and  had  the  opportunity  to  have  in- 
terposed objection  to  either  juror,  if  he  had  desired  to 
do   so. 

A  prisoner  should  not,  during  his  trial,  be  man- 
acled or  handcuffed;  but  should  be  left  free  from 
shackles,  unless  some  such  restraint  should  be  neces- 
sary to  prevent  escape.  In  this  case  the  proceedings 
had  been  temporarily  suspended,  to  allow  the  sheriff 
time  to  summon  additional  jurors,  and  he  removed  the 
prisoner  to  the  dock  in  the  rear  of  the  court  room, 
and  there  handcuffed  him,  no  doubt  to  prevent  escape. 
"While  there,  the  two  jurors  appeared  who  had  failed 
to  answer  upon  the  first  call,  and  were  passed  by  the 
attorney- general  and  accepted  by  prisoner's  counsel,  be- 
fore  he   bad   returned    to   the   side   of    his    counsel — the 
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last  one  being  accepted  by  them  about  the  time  the 
prisoner  seated  himself  by  his  counsel — and  half  an 
hour  before  the  jury  was  sworn,  affording  ample  time 
for  objection,  and  all  that  occurred  being  at  the  time 
wiAin  the  view  and  hearing  of  the  prisoner.  It  was 
only  intended  be  should  be  fettered  during  the  sus- 
pension of  proceedings,  in  making  up  the  jury.  But 
by  inadvertence  the  jurors  were  accepted  by  his  coun- 
sel before  he  took  his  seat  beside  them.  This  is  not 
is  conflict  with  the  humane  spirit  of  the  law  that  re- 
quires a   prisoner   to   be   unfettered   during   his  trial. 

It  is  also  objected  that  the  jury  were  separated  in 
returning  from  their  room  in  the  court  house  to  the 
court  room  to  render  their  vtrdict.  In  fact  eleven 
of  the  twelve  came  into  the  court  room  in  charge  of 
one  ofQcer,  a  few  yards  ahead  of  the  twelfth  man, 
who  was  in  charge  of  another  officer,  and  there  wa4 
no  such   separation   as   to   vitiate   the   verdict. 

It  is  also  insisted  that  the  court  erred  in  admit- 
ting the  confessions  of  the  prisoner.  It  appears  that 
Coleman,  on  whose  farm  prisoner  lived  at  the  time  of 
the  homicide,  and  who  was  present  when  the  remains 
of  the  deceased  were  found,  and  to  whom  Bettie  Hicks 
had  narrated  the  tacts  of  the  killing,  and  Davis,  chief 
of  police,  and  another  policeman  and  a  reporter,  went 
to  the  station  house.  Prisoner  said,  in  answer  to 
Coleman's  question,  that  he  did  not  know  whit  he 
was  in  prison  for,  and  asked  him  to  get  him  out. 
Coleman  replied,  you  are  here  for  murdering  Essiok 
Polk.  Prisoner  said  be  knew  nothing  about  it.  Cole- 
man  said   Bettie   Hicks   has   toM    us  all   about   it,  when 
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and  where  you  killed  him,  bow  you  cut  faim  to  pieces, 
and  where  you  buried  bim,  and  we  have  found  the 
body  and  buried  it.  Prisoner  seemed  excited  and  said 
he  had  trouble  in  his  family  and  had  killed  him,  but 
gave   no   details. 

Kennedy,  a  newspaper  reporter,  states  that  Capt. 
Davin  stated  t«  Matthews  about  what  Coleman  had 
testified  he  had  told  him,  and  "that  you  had  better 
tell  us  all  about  it — an  honest  confession  is  good  for 
the  soul'"  Thereupon  his  Honor,  the  judge,  inter- 
posed and  said,  "that  put«  an  end  to  the  confession." 
The  attorney- general  insisted  the  witness  was  mistaken 
in  attributing  that  language  to  Capt.  Davis,  and  ask- 
ing that  be  might  retire  for  the  present  and  refresh 
his  recollection  by  an  examination  of  notes  he  had 
made  at  the  time  of  the  conversation.  This  was  al- 
lowed by  the  court;  the  witness  then  had  a  coversa- 
tion  with  Capt.  Davis  in  presence  of  the  court,  and 
remained  in  court,  hearing  Capt.  Davis'  testimony,  who 
was  examined.  On  being  recalled  he  said,  "  He  may 
have  been  mistaken  in  what  be  said  Capt.  Davis  had 
said,  and  he  was  satisfied  Capt.  Davis'  statement  was 
the   correct   one. 

When  the  witnesses  were  sworn  and  before  the  trial 
began,|;_the  court  asked  the  defendant  if  he  wished  the 
witnesses  placed  under  the  rule;  and  his  counsel  re- 
plied that  the  "  white  witnesses "  might  remain  in  the 
court  room.  So  there  is  nothing  in  the  exception 
that  Kennedy  heard  Davis'  testimony.  Nor  is  it  re- 
versible error,  that  one  witness  was  discharged  fof  a 
time,   after   a   partial    examination,   and    another    substi- 
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tuted.  It  ia  not  said  what  particular  point  was  die- 
cussed  between  the  witDesses  in  the  presence  of  the 
court,  and  although  these  proceedings  were  somewhat 
irregular  and  nnusual,  nothing  is  disclosed  which  we 
can  see  operated  injuriously  to  the  prisoner,  and  we 
cannot  hold  the  rulings  of  the  court  in  respect  to  these 
matters  to   be   erroneous. 

Capt.  Davis  testified  as  to  what  was  said,  substan- 
tially the  same  as  stated  by  Coleman,  and  adds,  they 
were  about  to  leave  the  prisoner,  and  he  saw  be  was 
about  to  confess,  as  be  renewed  the  conversation,  when 
the  witness  said  to  him  "  an  honest  confession  is  good 
for  the  goul,"  but  he  is  positive  he  did  not  say  "it 
would  be  better  to  tell  us  all  about  it."  O'Haver,  who 
»as  present,  is  also  very  positive  that  Davis  did  not 
say  "you  had  better  tell  us  all  about  it,"  or  anything 
of  the  kind.  Both  Davis  and  O'Haver  were  police 
officers  and  state  they  were  very  careful  to  hear  and 
remember  all  that  was  said.  Under  these  circum- 
stances the  judge  allowed  the  confessions  to  be  given 
in  evidence. 

The  material  inquiry,  upon  the  question  of  the  ad- 
missibility of  confessions  is,  whether  they  have  been 
obtained  by  the  influence  of  hope  or  fear,  applied  by 
a  third  person,  to  the  prisoner's  mind :  1  Gr,  Ev. 
s«.  219. 

If  the  prisoner  should  conclude,  without  a  promise 
of  some  temporal  benefit,  that  it  would  be  better  for 
him  to   confess,   such   confession    would    be   admissible. 

It  is  diiEcult  to  see,  in  anything  which  transpired 
at  the  time   the   confession    in   this   case  was   made,  that 
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aoy  promise  or  intimation  of  temporal  benefit  was  beld 
out  as  an  inducement  to  confess.  The  language  em- 
ployed by  Davie,  that  "  an  honest  confession  is  good 
for  the  soi;l,"  is  not  a  promise  of  temporal  benefit  or 
discharge  from  punishment  for  the  crime  charged,  nor 
does  h  render  the  confession  inadmissible;  1  Gr.  Ev., 
sec.  229.  So  the  statement  that  Bettie  Hicks  had  told 
about  the  murder  and  that  the  body  had  been  fonnd 
was  in  fact  true,  and  not  a  threat',  to  extort  a  con- 
fession. 

Probably  those  facts  made  known  to  the  prisoner, 
may  have  induced  him  to  confess,  under  a  strong  sense 
of  guilt  and  the  conviction  that  his  crime  had  been 
detected  and  exjtosed.  Biit  it  cannot  be  said  that  they 
amounted    to  a   promise   of  benefit,  or   threat   of  injun'. 

It  is  also  insisted  that  Bettie  Hicks,  the  only  eye- 
witness of  the  homicide,  lias  been  impeached  as  a  wit- 
ness. One  of  the  impeaching  witnesses  was  herself 
impeached,  and  as  to  the  other  two,  although  they 
gave  the  name  of  the  street  on  which  they  lived  in 
Memphis,  a  policeman  -was  nuable  to  find  any  one  who 
knew  them.  Bettie  Hicks  denies  any  acquaintance 
with  them,  and  witnesses  sustain  her  character.  UpoD 
a   proper   charge,   the  jury   gave   her   credit. 

We  are  of  opinion,  therefore,  that  there  is  no  error 
in  the  record  for  which  the  judgment  should  be  re- 
versed,   and    it   will    be   affirmed. 
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N.  A.  D.  Ehyaht  v.  Bigelow  &  Hill. 

Plea  DiNUJii  and  Practice.  Ap/ifa}.  Oami^hmenl.  An  appeal,  from  a 
juslicv'a  jiidgment  on  gsraiahment,  bj  the  original  debtor,  does  not 
bring  up  the  case  as  to  the  garnishee,  and  he  cannot  amend  hiu  an- 
swer in  the  circuit  court;  the  judgment  of  the  jnstice  is  conclnnive  as 

FROM   SHELBY. 


Appeal  ID  error  from  the  Circuit  Court  of  Shelby 
County.      J.  O.  Pierce,  J. 

for   plaintiff. 

BiOEi-ow  &  Hii,L   for   defendaots. 

Freeman,  J.,  delivered   the  opinion  of    the  court. 

Bryant  obtained  a  judgment  in  1877,  before  a  jus- 
tice of  the  peace  for  Hardeman  county,  for  about 
wventy-five   dollars,   against   C.   H.  &  O,  H,  Britton. 

Afterwards,  the  execution  was  certified  to  Shelby 
couDty,  where  another  execution  was  issued.  Xo  prop- 
erty beiug  found  on  which  to'levy,  defendants  Hill  & 
Bigelow  were  summoned  by  garnishmpnt  process  to 
answer  what  effects,  etc.,  they  had  in  their  hands,  of 
defeDdants.  They  appeared  before  the  justice,  and  one 
filed  an  answer  in  writing,,  admittiag  the  possession  of 
certain   notes    belonging    to   the   debtors — the   other   an- 
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swering  orally.  Thereupon,  the  justice  rendered  a 
judgment  against  the  garnished  defendants  for  the 
amount  due  on  the  execution,  to  be  satisfied  by  sur- 
render of  one  of  the  notes — it  being  of  larger  amount 
than    the   debt. 

From  this  judgment  the  original  debtors  appealed 
to  the  circuit  court,  hut  the  garnished  parties  did  not 
appeal  or  make  any  objection  t^  the  judgment.  In 
the  circuit  court,  the  garnished  defendants  came  in  and 
asked  to  be  allowed  to  amend  their  answer  filed  before 
the  magistrate,  and  also  to  prove,  as  witnesses,  the 
facts  propijsed  to  lie  presented  by  amendment.  This 
was  refused  by  the  court  on  the  ground  that  the  gar- 
nished parties  had  not  apiiealed,  therefore  the  matters 
affecting  them  were  not  before  the  court,  and.  the 
judgment   conclusive. 

Judgment  was  rendered  affirming  the  judgment  of 
the  justice,  from  which  they  alone  appealed.  The 
correctness  of  this  ruling  is  the  only  question  before 
us   for   adjudication. 

The  plaintiff',  the  defendaut,  or  the  garnishee  may 
appeal  from  the  judgment  rendered :  Code,  sec.  3492. 
The  debtor,  for  instance,  may  show  that  the  judgment 
has  l>een  paid  or  is  legally  satisfied:  6  Heis.,  235; 
8  Hum.,  138.  The  garnished  party  may  contest  his 
liability  to  judgment  oiT  the  facts  shown  in  his  answer, 
and  either  may  ap])eal  from  the  judgment  on  such 
questions. 

But  if  the  garnishee  in  a  case  like  this  fail  to 
appeal,  he  submits  to  the  .judgment  rendered  agaioat 
him,  and    it  is   conclusive.      The   only    matter   presented 
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to  the  circuit  judge  by  the  garnishee,  was  a  retrial 
of  the  merits  of  the  judgment  reodered  on  their  an- 
swer, from  which  they  had  not  appealed.  The  de- 
fendants in  the  execution  made  no  objection  to  the 
original  judgment  against  them,  nor  did  they  insist  it 
was  paid  or  discharged.  This  is  not  Hke  the  case  of 
Earr  V.  Shade,  7  Lea,  295,  where  the  original  judg- 
ment was   appealed    from: 

The  court  ruled  properly,  that  the  garnished  de- 
fendants were  not  before  it  for  the  purposes  of  the 
motion   made,   and   the  judgment   must   be   affirmed. 


Henry  Callis'^  al  v,  Lucy  Coobill. 

Ejectmest.  Evielion.  WarratUy.  Id  ejeciment,  althniigh  the  covenant 
of  warrnnty  is  not  broken  without  eviction  hv  paramount  title,  yet 
eTiction  by  jndgmeDt,  by  la*  is  not  neoeKsnry,  ibe  warrnntee  may 
voluntsriljf  yield  pnnBession  U)  him  whu  had  a  Wtler  title  and  claim 
for  a  breach  of  the  covenant.  Bnt  in  sucb  ca?e  the  party  doeB  so  at 
hiu  peril,  and  in  a  nuit  against  the  warrantor  ilie  burden  of  proof  id 
upon  plaintiff  to  show  the  paramount  title.  A  judgment  against  him 
of  paramoQDt  title  would  be  conclusive  on  tl 
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L.  B.  McFarland  for  Callia. 

Craft  aud  Cooper  for  Cogbili. 

Freeman,  J.,   delivered    the   opinioD  of  the  conrl. 

This  action  is  on  a  covenant  of  warranty  in  a  deed 
for  a  Hraall  tnict  of  land.  It  was  tried  by  the  judge 
of  the  Circuit  Court  without  a  jury,  and  judgment 
given   for   defendant. 

The  main  qnestion  in  the  case  is,  whether  there  is 
shown  such  an  eviction,  either  actual  or  constructive, 
as  entitles  plaintiffs  to  recover.  On  the  question  o 
actual  eviction,  the  court,  we  assume,  found  the  proof 
did  not  niuke  out  the  fact — while  we  might  possibly 
have  found  differently,  there  is  prcof  on  which  such 
a  finding  may  well  be  sustained.  The  judgment  can- 
not, therefore,  be  disturbed  on  that  question.  It  is, 
however,  insisted  that  there  has  lieen  an  abandonment 
of  the  possession  in  obetlience  to  the  demand  of  the 
party  having  the  superior  title,,  and  that  a  party  hav- 
ing a  warranty  of  title  may  well  do  this,  and  is  not 
bound  to  go  into  a  fruitless  und  ex[>onsive  litigntion 
in  order  to  a  'eehnical  eviction  to  entitle  him  to  sue 
on  his  covenant — iiuthoriiies  clearly  sustain  this  reason- 
able rule.  It  has  l>een  held — in  numerous  cases — "al- 
thougli  the  covenant  of  warranty  is  not  broken  with- 
out eviction  by  [)aramount  title,  yet  eviction  by  judg- 
ment at  law  is  not  neccs^sary;  the  tenant  may  volun- 
tarily yield  the  jKissession  to  him  who  has  a  better 
title,  an<l  claim  for  a  breach  of  the  covenant " :  Wait's 
Act.   and   Def.,   vol.   2,    380,    citing    Hamilton    v.    Outis, 
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4  Mass.,  349;  5  Clark,  Iowa;  4  Hill,  643;  20  Texas, 
673;  33  New  Jersey  L.,  328.  This  ia  conceded  by 
couQsel  of  defeadant  in  the  brief.  But  it  is  raain- 
tsined  in  such  a  case,  the  party  does  so  at  his  peril, 
ind  in  a  suit  against  the  warrantor  the  burden  of 
proof  lit-8  upon  the  plaintifT  to  show  the  parmount 
title.  The  authorities  sustain  this  principle:  See  Wait, 
Id.,  and  eases  cited.  .The  rule  is  founded  on  the 
Bonnd  principle  that  the  vendor  having  himself  parted 
with  the  possession  and  put  his  vendee  in  his  place, 
he  is  bound  to  his  warrantor,  in  good  faith,  to  re- 
tain that  possession,  which  may  ripen  into  a  perfect 
title,  except  as  against  a  paramount  title  shown  to 
eiiBt,  and  if  he  surrenders  the  possession,  he  must  be 
prepared  to  justify  such  surrender,  by  clearly  making 
out  the  fact  authorizing  his  act.  While  the  general 
nile  requiring  an  eviction  has  always  been  held  in 
Tennessee,  the  principle  has  been  extended  in  accord 
with  the  above  rules  to  implied  or  legal  evictions,  and 
is  not  confined  to  literal  and  actual  dispossession.  The 
discharge  by  payment  of  an  encumbrance,  as  a  judg- 
neDt,  a  Hen  on  the  land,  was  said  to  be  equivalent 
to  an  eviction  pro  lanto,  in  the  case  of  Stipe  v.  Stipe, 
2  Head,  171,  and  the  principle  so  stated,  has  been 
iidjiidged  sufficient  since  then  in  several  cases  by  this 
court:  See  Kinney  v.  Norton,  10  Heis.,  388.  So  also 
11  a  case  where  the  vendee  jmrchases  in  a  better  out- 
ending  title,  he  is  entitled,  under  this  covenant,  to 
tw  re-imbursed  the  sum  paid  for  it:  See  Austin  v. 
MeKinney,   5   Lea,   41)9. 

These    cases    clearly    recognize    the    principle    stated. 


Callirt  r.  CVigbiU. 

Id  all  of  them  it  ia  understood  that  the  outstanding 
title,  or  the  iucumbraace,  shall  be  made  to  appear  as 
valid,  subsisting  and  in  case  of  an  encumbrance,  a 
charge  that  might  be  enforced  as  against  the  warrantee, 
against   the   purchased    land. 

The  question  then,  is,  have  plaintiffs  shown  an 
abandonment  or  yielding  the  possession,  in  obedience 
to  a  paramount  title?  We  think  the  abandonment  is 
satistactorily  made  out.  The  superior  title  depends  on 
whether  a  decree  in  the  case  of  Melon  v.  Lucinda 
CogbUl  et  al.,  in  the  chancery  court  of  Shelby  county, 
rendered  the  13th  of  April,  1874,  is  held  eoncln- 
flive  of  the  title,  and  an  estoppel  on  defendant.  She 
was  defendant  in  that  case,  and  title  paramouut  was 
asserted  and  claimed  in  that  case,  as  against  the  title 
of  her  husband,  the  warrantor,  in  this  case,  she  hold- 
ing under  him  and  by  virtue  of  hia  title.  She  was  his 
widow,  he  having  died  leaving  no  children.  It  was 
filed  against  the  widow,  and  unknown  heirs  of  the 
deceased  hn»band.  It  adjudges  "  distinctly  and  clearly 
the  title  of  complainant  Melon  to  be  paramount  to 
said  widow  and  heirs,  claiming  under  the  title  of  the 
warrantor,  as  widow  and  heirs.  No  writ  of  posses- 
sion, however,  was  ordered,  and  no  possession  was  ac- 
tually  given    under   this   decree. 

We  think  this  decree,  under  the  principles  of  the 
decisions  cited,  shonld  be  held  conclusive  on  the  de- 
fendant as  to  the  paramount  character  of  the  title  thus 
asserted  and  decreed.  If  the  party  may  pay  off  a 
judgment  against  his  warrantor,  that  is  a  lien  on  the 
land,   and   thus   make   out  an   eviction  pro   tanlo,    it  can 
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only  be  oo  the  principle  tbat  the  judgment  is  held 
coDclusive  as  against  the  warrantor.  It  certainly  is 
not  necessary  to  go  behind  this,  and  show  that  it 
was  obtained  on  a  proper  existent  liability  o^  the  war- 
rantor justifying  its  rendition.  If  this  be  correct,  it 
is  not  seen  how  the  principle  can  be  different,  where 
the  judgment  or  decree  is  either  ^fainst  the  warrantor 
or  ^inst  bis  privies  in  blood,  having  bis  title  by 
descent  and  standing  in  his  shoes— entitled  to  main- 
tain his  title.  The  general  principle  of  a  strict  es- 
toppel, where  mutuality  is  required,  is  not  the  one  in- 
volved here — but  it  is  the  conclusiveness  of  a  judgment 
ae  to  a  ftct  directly  in  issue,  where  the  party 
songht  to  be  bound  was  defendant,  had  tbe  means  of 
contesting  such  fact,  and  the  fact  on  sucb  contest  is 
established  and  adjudged  against  bim.  On  this  prin- 
ciple rests  tbe  conclnsiveness  of  tbe  judgment  of  incum- 
brance that  may  be  discharged  by  the  vendee  under 
our  cases,  and  such  discharge  treated  as  an  eviction 
pro  ianto,  and  we  hold  the  principle  equally  sound 
and  applicable  to  the  case  of  a  judgment  or  decree 
adjudging  a  paramount  title  as  against  the  warrantor 
or  his  privies  in  blood  or  by  descent,  as  in  this  case. 
The  other  question  presented  does  not  go  to  the 
merits,  and  need  not  be  considered.  The  result  is, 
Hat  the  judgment  of  the  circuit  court  is  reversed,  and 
judgment  given   here   for  plaintiilFs. 


Kirby  v.  iDBurance  Co. 


John  A,  Kibbv  v.  Pikenix  Insubasce  Company. 

iviDBKCE.  Expert  tetlimong.  Ineuramx.  Upon  tbe  ([aestiiin  as  to  wliether 
it  WiUi  a  nimerial  cliangii  of  i-isk  (or  inBiircd  pri)|>erly  lo  liecome  va- 
cant during  the  exi'xtence  of  the  policy,  tbe  testimony  ot  experts, 
aa  »  mntter  of  opinion,  ia  inadmisBible.  If  tbe  fact,  tlint  vneuncy  in- 
crenwB  the  danger  of  losa  by  fire,  tbe  reason  is  «uBCeptiblc  of  proof  by 
inlro'liiclion  of  faclH  that  make  it  fti. 


FROJt    SHELBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
county.       J.  O.  Pierce,  J. 

Bkjejxjw  &  Hill  for  Kirby. 

U.  \V.  Miller  for  Insurance  Company. 

TuRNEY,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiflF  insured  a  house  in  the  city  of  Mem- 
phis in  the  company  of  the  defendant  for  one  year 
from  May  27,  187S,  at  the  sum  of  ?1000.  The  house 
was   burnt   on   the   31st   of    March,    1879. 

The  third  clause  of  the  policy  is:  "All  malarial, 
changes  of  risk  or  ownership  shall  be  notified  to  the 
company  and  assented  to  in  writing.".  Amongst  other 
things,  the  defendant  pleaded:  "That  by  reason  of 
the  premises  being  vacant  and  unoccupied  at  the  time 
of  their  alleged  destruction  by  fire,  there  was  a  mate- 
rial change  of  risk  without  the  knowledge  or  consent 
of  defendant,    the   same    becoming    more    hazardous   and 
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daogerous."  At  the  time  of  procuriag  the  policy  the 
house  was  occupied.  On  the  trial,  the  defendant  in- 
troduced witnesses  who  were,  or  had  been  connected 
with  insurance  companies,  and  proved  by  them,  as  ex- 
perts, that  it  was  a  material  change  of  risk  for  in- 
sured property  to  become  vacant  during  the  life  of 
the  policy.      Objection  to  the  testimony  was  overruled. 

The  testimony  was  incompetent.  The  fact,  if  it  be 
80,  that  vacancy  increases  the  danger  of  loss  by  tire, 
if  material  and  pertinent  in  this  case  under  the  policy, 
k  not  a  thing  to  be  established  by  experts  as  a  mat- 
ter of  opinion  merely.  If  it  is  so,  the  reason  is  su»- 
ceptible  of  proof  by  the  introduction  of  fects  that 
make  it  so.  The  defendant,  by  its  plea,  confesses  and 
avoids  its  liability.  The  burden  is  upon  it  to  show 
the  avoidance  by  facts  establishing  the  truth  of  ita 
plea.  The  charge  of  the  court  treating  such  opinions 
as  evidence  for  the  consideration  of  the  jury,  was 
erroneous. 

Reversed. 


Du[>iiv.  1'.  Uorman. 


PiERTiE  Dri'UY  V.  John  Gorman  et  ah 

Chancery  Pleadiw;8  amd  Praotice.  fiik  of  land.  Openiitg  bidiling. 
WhiTe  land  hns  lii.tii  sold  b_v  tlic  clerk  and  nia»tcr  under  a  dccr(«  of 
the  clianitTv  euui't,  and  before  eonfinnatiiin  the  bid  iii  raised,  it  is 
in  the  discreli'in  of  the  chanceiliir  lo  open  the  biddings  and  let  thciu 
remain  open  in  tlie  masler'f  uflic^,  and  receive  sueh  bidH  as  may  be 
offered,  inslend  i>f  again  xelling  after  giving  jiiiblic  notit^.  The  ilLt- 
cretion  must  be  exercised  as  in  other  caseH  of  judicial  diMTetioii  pul)- 
ject  lo  correction  in  case  of  abnse  or  grosa  error. 


FBOM  SHEI.BY. 


Appeal  from  the  Chancery  Court  at  Memphis.  B. 
J.  Morgan,  Ch. 

H.  C.  King  for  complaioant. 

J.  E.  BiGEi,ow  for  defendants. 

Freeman,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  only  question  presented  for  adju- 
dication is  thus  stilted  substantially  in  the  petition  for 
writs  of  error  and  supersedeas,  presented  to  one  of 
the  judges  of  this  court,  who  granted  the  fiat,  under 
which    the   ca?o   is    now   before   us. 

The  property  of  petitioner.  James  Xolan,  had  been 
decreed  to  be  sold  by  the  chancery  court  in  this  case> 
by  the  clerk  and  master.  At  that  sale,  H.  Clay  Kiog 
became  the  purchaser  at  the  price  of  $1000.  A  short 
time   after   this,    one    Thomas    Gillooly,    raised    the    bid 
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before  the  maat«r  10  per  cent,  tendered  his  note  with 
security,  which  was  aatia  factory  to  the  master,  and 
his  bid  accepted,  and  the  sate  reported  as  made  to 
him.  Petitioner  excepted  to  this  report  and  asked 
that  the  sale  be  set  aside,  which  exceptions  were  over- 
ruled, but  at  the  same  time  the  court  ordered  the  bid- 
bing  opened  in  the  clerk's  office  for  ten  days,  and 
then  required  the  clerk  to  report  the  purchaser  to  the 
court.  Petitioner  excepted  to  this,  insisting  that  he 
had  a  right  ia  such  a  case  to  have  the  sale  made 
under  regular  notice,  as  he  says,  which  we  understand 
to  be,  by  being  again  advertised  as  required  by  law 
in  case  of  sales  in  the  first  place,  or  at  any  rate,  by 
public   notice. 

The  order  of  the  court  directed  no  further  notice, 
and  that  none  was  intended  is  evident  from  the  fact 
that  the  defendant  Nolan  excepted  to  the  action  of 
the  court  at  the  time  on  the  record,  for  this  cause. 
The  purchaser  seems  to  have  made  no  contest  over 
the  matter.  The  question  presented  is,  whether  in  all 
cases  the  chancellor  is  bound  to  order  a  re-advertise- 
ment of  the  property,  or  public  notice  given  of  the  fact 
that  the  biddings  are  opened,  and  stand  open  for  all 
bidders,  where  he  has  re-opened  the  biddings,  after  a 
sale    reported. 

To  this  question  there  can,  both  in  practical  n'a- 
son,  as  well  as  upon  authority,  lie  but  one  answer. 
It  is,  that  while  the  general  rule  is  as  given  by  Judge 
Nelson  in  the  case  of  Cliek,  adrn'r.  v.  BurTus,  el  al, 
6  Heis.,  545,  that  such  notice  shall  be  given.  Yet, 
the  chancellor  may,  in  his  discretion  in  a  pro|>er  case, 
10— VOL.  9. 


Dapiij  r.  OarDnin. 

let  the  biddings  remaiD  open  in  the  master's  office, 
and  receive  such  bids  as  may  be  oRered,  and  confirm 
such  eale  when  reijorted  by  the  master,  and  it  will 
not  be  a  reversible  error.  This  discretion  must  be 
exercised  as  in  other  cases  of  judicial  discretion,  subject 
to  correction  in  case  of  abuse  or  gross  error,  but  sub- 
ject  to   this   qualification    is   always   allowable. 

It  is  not  unreasonable  that  such  should  be  the  prac- 
tice. The  property  has  been  in  such  cases  already 
advertised  as  required  by  law.  The  public,  who  take 
an  interest  in  its  purchase,  have  had  opportunity  to  be 
informed  of  the  fact,  and  that  the  property  is  to  be 
disposed  of  under  the  direction  of  the  court.  The 
defendant  being  party  to  the  proceeding  is  charged 
with  notice  ot  all  the  steps  taken  in  the  cause,  and  the 
bidder,  a  (juuni  party,  by  his  bid,  is  in  court  for  all 
purposes   material   to   the   protection    of  his   interest. 

^If  the  party  desires  more  competition — and  this 
can  only  be  on  the  part  of  the  defendant,  or  some 
one  interested  in  the  sale — these  facts  should  be  shown 
to  justify  this  court  in  aaying  that  the  discretion  of 
the  court  has  been  injuriously  exercised.  Mo  fact  is 
shown  tending  to  this  result  in  this  record.  On  the 
contrary,  it  very  clearly  appears  to  have  been  an  effort 
for  delay,  rather  than  for  any  prospect  of  an  increased 
price, 

The  fact  ia,  opening  the  biddiugs,  and  the  sale  thus 
made,  is  a  sale  under  the  original  order  of  the  court, 
its  completion  only  deferred  to  another  stage  by  the 
process — the  whole  conduct  of  which  may  be  safely 
left   to   the   sound   legal   discretion  of  the  chancellor's  to 
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be  exercised    under    the    principles    we   have   laid   down. 

The  authorities  sustain  this  view,  as  the  ancient 
and  unifurm  rule  of  the  court.  In  the  ease  of  Morion, 
Smith  &  0>.,  V.  Sloan,  11  Hum.,  279,  82,  this  court 
allowed  the  party  who  had  advanced  his  bid  to  take 
the  land  at  the  advanced  bid,  without  further  biddings. 
This  stands  on  the  principle  that  the  matter  is  in  the 
legal  discretion  of  the  court,  and  to  be  fairly  exercised 
on  the  facts  of  the  case  before  it,  and  such  is  sub- 
iitaalially  the  reason  given  by  the  court  for  its  action : 
See  p.   282-3. 

In  the  case  of  Vaughan  v.  Smith,  3  Ch.  Rep.,  369, 
■Indge  Cooper,  afWr  referring  to  two  other  cases  in 
which  he  had  examined  the  authorities  at  large  on 
these  questions,  gives,  the  result  moit  correctly  aa 
follows:  "Up  to  confirmation,  however,  a  bid  givea 
the  bidder  no  other  rights  than  those  he  had  before 
the  master — that  is,  right  to  the  property,  if  no  one 
advances  over  him.  The  master  cannot  enlarge  the 
lime  of  the  biddings  beyond  the  period  fixed  by  the 
Aider  under  which  he  acts,  but  the  court  may." 
He,  therefore,  in  that  case,  opened  the  biddings,  with- 
out any  further  notice.  The  authorities  referred  to  in 
the  case  of  Mound  CUy  Mutual  Ins.  C'-j.  v.  Hamilton 
(I  al,  3  Ch.  Rep.,  228,  et  seq,  abundantly  siintaiu  the 
principle  we  have  given,  that  the  matter  of  opening 
the  biddings  and  the  mode  of  conducting  them  in  such 
«ase  ia  under  the  discretion  of  the  court,  to  be  exer- 
cised in  view  of  the  facts  of  the  particular  case,  and 
in  furtherance   of  the   ends   of  legal  justice. 

The    result    is,   that  the  decree   of   the   chancellor   is 


Bo^Bl^r,  Wfildran  &  Bftcnii  )'.  MogeveDey. 


affirmed,  and  as  in  the  cane  in  II  Hum.,  we  direct  that 
the  advance  hid  of  Mr.  King  be  accepted,  and  the 
matter  be  closed.  The  purchaser  has  not,  as  we  have 
aaid,  prosecuted  an  appeal  or  writ  of  error.  Costs  will 
be   paid   out   of  the    fund. 


ROYSTBH,   WaLDRAN   &   BaCOX   V.   MlCHAEL   Ma- 
GEVENBY. 

Beal  Estate  Broker.  CommUnioiu.  If  a  broker  ia  employed  to  sell 
property,  and  he  tirHt  brings  Ihe  iiroi>erly  to  the  notice  ot  the  pur- 
chaser, and  upon  such  notice  the  sale  is  effected  by  the  owner,  the 
broker  is  entitled  to  conmiiviiooi'. 


FROM   SHELBY. 


Appeal   in   error  from   the   Circuit   Court   of   Shelby- 
county.      J.  O.  Pierce,  J, 

Jarnagin  &  Frayser  for  Royaler,  Waldran    &  Ba- 


EsTES  &  Ellett  for  Mageveney. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

This   |wa8    a    suit    by   plaintiffs   to   recover   comiais- 
aions   for   the   sale   of  the   defendant's  property  in  Mem- 
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phis.      The   verdict   anct    judgment   were   for   defendant, 
>    and   plgintifTs   have   appealed. 

The  plaintiffs  allege,  that  as  real  estate  brokers, 
they  were  employed  by  defendant  in  1877,  to  sell  a 
certain  store-houBe  in  Memphis,  and  that  they  procured 
a  purchaser  therefor,  etc.  There  is  also  a  count  in  the 
declaration  for  money  paid,  and  work  and  labor  done 
by  plainti6%.  Without  reviewing  the  facts,  it  is  suffi- 
cient to  say,  that  there  is  evidence  sufficient  to  sus- 
tain a  verdict  either  way.  Plaintiffs  insist  that  sev- 
eral errors  were  committed  by  the  court  in  the  pro- 
gress of  the   trial. 

First,  it  is  ai^ued  that  the  court  erred  in  rejecting 
the  deposition  of  M.  K.  Meister,  Jr.  The  only  ma- 
terial &cts  stated  in  that  deposition  were  such  as  de- 
ponant  derived  from  conversations  of  R.  Williams,  Sr., 
with  him.  Williams  was  the  party  to  whom  the  prop- 
erty was  sold,  was  a  competent  witness  in  the  case, 
and  was,  in  fact,  examined.  There  was  no  error  in 
rejecting    testimony    of    his    declarations. 

Exceptions  were  also  taken  to  the  charge  of  the 
court.  The  court  charged  the  jury  fully  and  correctly, 
in  several  different  paragraphs,  in  substance,  that  a 
broker  was  entitled  to  his  commissions  if  he  produces 
a  customer  to  the  owner,  if  the  owner  is  satisfied  with 
Euch  customer  and  sells  to  him,  as  the  result  of  such 
introduction  by  the  broker,  even  though  the  trade 
were  effected  by  defendant.  These  propositions  (6  in 
number),  appear  to  have  been  request«d  by  plaintiffs, 
and  were  given  as  asked.  One  other  proposition  which 
plaintiffs   asked    the  court  to  charge,  he  refused,  whether 
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upon  the  ground  that  he  had  already  given  it,  or  for 
what  reasoD,  doef-  not  appear.  It  is  as  follows:  "If 
you  believe  that  piaintifly  were  employed  by  defendant 
to  sell  the  proiwrty  in  controversy,  and  that  they  firsi 
brought  the  property  to  the  notice  of  the  purchaser, 
Williams,  and  upon  said  notice,  negotiations  followed 
between  Williams  and  defendant,  and  finally  Williams 
bought  said  proi)erty  of  defendant,  resulting  from  said 
negotiation,"   plaintiflSi  could   recover,   etc. 

We  see  no  objection  to  above  proposition,  but  think 
it  had  been  given  in  effect  and  substance  several  times 
in  the  charge.  For  example,  the  court  told  the  jury 
if  plaintiffs  disclosed  the  name  of  the  purchaser,  or  in- 
troduced him,  and  such  disclosure  or  introduction  was 
the  foundation  upon  which  negotiations  were  begun, 
and  the  sale  was  effected,  plaintiffs  will  be  entitled  to 
recover.  Again  the  court  said  to  the  jury,  you  mnst 
be  satisfied  plaintiffs  were  the  efficient  agents  in,  or 
procuring  cause  of  the  sale,  and  when  the  broker  has 
commenced  a  negotiation  for  the  sale,  the  owner  can- 
not deprive  him  of  compensation  by  taking  that  ne- 
gotiation out  of  his  hands  and  completing  the  sale  him- 
self. The  law  of  the  case  was  in  these  several  prop- 
ositions, submitted  to  the  jury  in  all  its  material  aspects. 
But  it  is  further  insisted  that  the  judge  erred  in 
charging,  that  "to  entitle  plaintiffs  to  recover  in  this 
.  case,  you  must  be  satisfied  from  the  proof,  that  they 
were  the  efficient  agents  in,  or  procuring  cause  of  the 
sale  of  the  projierty  to  Williams  in  September,  1877, 
or  that  the  plaintiffs  being  employed  by  the  defendant 
for    that    purpose,    found     and    introduced    Williams   to 
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him,  as  a  purchaser  of  the  property,  aDd  that  Wil- 
liams was  willing  and  able  to  purchase  at  the  price 
aod  on  the  terms  dctnaDded  by  defendant,  and  that 
the  sale   resulted  in  consequence   of  such  introduction. 

The  objection  taken  to  this  charge  ia,  that  it  im- 
plies that  a.  formal  personal  introduction  is  necessary. 
Vie  do  not  think  it  was  intended  to  be  so  construed, 
bat  the  ^Yo^d  was  used  in  the  sense  of  producing  a 
purchaser,  or  Gnding  one  willing  to  purchase.  It  is 
furlher  objected  that  the  law  does  not  require  that 
the  person  produced  should  be  able  to  buy  it,  if  he 
did  in  fact  buy,  and  was  accepted  as  a  purchaser  by 
the  owner.  But  although  this  may  not  have  been 
technically  correct,  practicirily  it  was  not  an  error  to 
the  injury  of  plaintiffs,  as  the  record  very  clearly  shows 
Williams'  ability  to  buy,  and  that  he  did  in  fact  pay, 
»t  the  time  of  the  purchase,  in  full  for  the  property, 
and   there   is   no   evidence   whatever   to   the   contrary. 

There  is  no  error  in  the  record,  for  which  the 
judgment  should  be  reversed,  and  the  same  will  be 
affirmed. 


LoLTs  Hebzwi  and  Henry  Uhi^man  v.  Jesse  A. 
Graham. 

PLEADiJJfis  AH»  Practice.  D^laiiilion.  Fnire  imprunmatnl.  It  ie  a 
Rood  defense  lo  a  derlarslinii  for  f»l»e  imprinonnient,  to  fihow  that  the 
arrest  wrh  under  lawful  and  valid  procetia,  wued  by  v.  competent  tri- 
bunal, hariuK  jurindiction.  L'nder  a  declwalion  for  falie  imprison- 
ment plaintiff  cannot  recover  upon  proof  showing  &  case  of  nialicioug 
prosecution. 


FROM    SHELBY. 

Appeal  in  error  from  tfie  Circuit  Court  of  Shelby 
county.      J,  O.   Pierce,  J. 

L.  &  E.  Lehman  for  Herzog. 

W.  S.  &.  J.  R.  Flii'Pin  for  Graham. 

McFabland,  -J.,  delivered  the  opiaioD  of  the  court 

Graham  brought  this  action.  The  first  count  of 
his  dechiration  is  for  JIOOO  damages  for  maliciously 
and  illegully  arresting  and  imprisoning  him,  or  causing 
him  to  be  arrested  and  imprisoned  for  —  days  from 
the  —  day  of  November,  1879,  in  the  city  of  Mem- 
phis, Shelby  county,  Tennessfc.  The  second  count 
varies  the  statement  thus:  "for  illegally  and  without 
probable  cause  arresting  and  imprisoning  him,"  etc. 
The  third  count  is  "for  maliciously,  illegally  and  with- 
out  probable   cause   arresting  and  imprisoning  him,"  et«. 
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The  defendants  pleaded  not  guilty,  and  also  justified 
Qnder  legal  process.  The  proof  was  that  the  plaintitb 
and  Herzog,  one  of  the  defendants,  were  in  competition 
in  business  in  Memphis.  Uhlman  was  in  the  employ 
of  Herzog.  They — Herzog  and  Uhlman — concluded  that 
the  plaintfi*  was  injuring  their  business,  and  therefore, 
Uhlman  "swore  out"  a  warrant  against  him  for  doing 
husiaess  without  a  license.  The  warrant  was  in  due 
form,  issued  by  a  proper  officer  having  jurisdiction,  and 
the  chai^  was  one  justifying  the  arrest.  The  warrant 
wag  delivered  to  a  policeman,  who  arrested  plaintiff 
and  detained  and  imprisoned  bim  for  a  short  time. 
Tpon  a  hearing  be  exhibited  bis  license  and  was  dis- 
charged. 

There  was  evidence  showing  that  Herzog  aided  or 
encouraged  the  proceedings,  and  also  that  defendants 
might  easily  have  ascertained  that  the  plaintiff  bad  a 
regular  license  to  do  business.  The  cause  was  tried 
by  the  judge  without  a  jury,  he  found  that  the  arrest 
was  under  process  legal  and  good  on  its  face,  but  as 
the  process  was  obtained  without  any  ground,  therefore 
(he  action  would  be  maintained  and  gave  judgment  for 
ihe  plaintiff  for   $200. 

The  error  assigned,  is  ihat  the  declaration  is  for 
false  imprisonment,  and  that  it  is  n  good  defense  to 
this  action  to  show  that  the  arrest  was  under  lawful 
and  valid  process — issued  by  a  competent  tribunal  hav- 
ing jurisdiction.  That  the  plaintiffs  cannot  be  allowed, 
under  this  declaration,  to  recover  upon  proof  showing 
a  case   of  malicious   prosecution. 

We   are   constrained   to    hold    the    point    well   taken. 


The  first  count  in  the  declaration  is  the  form  for  false 
imprisonment  givfn  in  the  Code,  sec.  2939.  The  aec- 
ODd  count  omits  the  word  "  malidmudy,"  but  avers 
that  the  arrest  was  illegal  and  without  probable  cause. 
The  third  U  that  it  was  "  malicious,  illegal  and  with- 
out probable  cause."  We  think  all  the  counts  Jire 
for  falt-e  imprisonment,  and  they  have  not  the  requi- 
sites of  a  declaration  for  malicious  prosecution.  The 
distinction  is  that  false  imprisonment  is  some  interfer- 
ence with  the  per.-onal  liberty  of  the  plaintiff,  which 
is  ab.:>olutely  unlawful  and  without  authority.  Mali- 
cious i)ro8ecution  is  in  procuring  the  arrest  or  prose- 
cution under  lawful  process  on  the  forms  of  law,  hut 
from   malicious   motives   and   without   probable   cause. 

If  the  imi)risoiiment  he  illegal  the  action  may  he 
maintained,  altliough  there  be  no  malice,  tliough  malice 
will  aggravate  the  damages,  and  tlie  same  may  be  said 
as  to  "prohalile  cause."  On  the  other  hand,  if  the 
imprisonment  be  under  lawful  and  valid  process,  tie 
action  for  false  imprisonment  will  not  lie.  If  thi>  pro- 
cess, however,  has  been  sued  out  maliciously,  and  with- 
out probable  cause,  after  the  pro.seeution  is  ended,  the 
party  aggi-avateil  may  maintain  his  action  for  malicious 
prosucution :  See  Waterman  on  Trespass,  sees.  293, 
307  and  3()";  Caruthers  History  of  a  I^awsuit,  see. 
273.  The  declaration  in  such  case  should  set  out  only 
the  nature  of  the  prosecution,  that  is,  the  nature  of 
the  process  or  legal  proceedings  resorted  to.  That  it 
was  malicious  and  without  probable  oause,  and  that 
the  pr()(!eodii:g.*  was  ended.  If  in  the  present  case 
the    imprisonment   was   illegal,    then    the   ^loliceman    who 
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eiecnted  the  process  aod  made  the  arrest  would  also 
be  liable  to  the  action,  but  the  process  being  regular 
and  valid,  and  issued  by  a  competent  tribunal  having 
juiisdictiou,  he  would  be  protected,  and  those  who 
aided  and  assisted  him  in  the  arrest  and  imprison- 
ment, would  be  equally  protected  from  the  action  for 
fiiise  imprisonment.  Those,  however,  who  procured  the 
process  to  issue,  or  aided  therein,  are  liable  tn  an  ac- 
tion For  malicious  prosecution,  if  they  acted  maliciously 
and  without   probable  cause. 

So,  this  case  turns  upon  the  question  whether  the 
declaration  or  other  counts  thereof  makes  a  case  for 
malicoua  prosecution,  or  whether  they  are  all  counts 
for  false  imprisonment.  As  we  have  seen,  the  first 
count  is  the  form  for  false  imprisonment  prescribed 
by  the  Code.  The  word  "  maliciously "  in  this  count 
is,  perhaps,  unnecessary,  though  malice  in  such  cases,  a» 
we  have  seen,  may  aggravate  the  damages.  The  word 
"without  probable  cause"  in  the  other  counts,  though 
appropriate  to  an  action  for  malicious  prosecution,  are 
not  of  themselves  sufficient  to  change  the  nature  of 
the  action,  the  other  material  averments  being  wanting. 
These  counts  but  charge  a  case  of  false  imprisonment, 
and  add,  unnecessarily,  that  it  was  without  probable 
cause  If  the  declaration  had  contained  a  statement 
of  the  facts  of  the  case,  it  would,  under  the  Code 
have  been  sufficient  without  regard  to  the  form.  But 
the  declaration  only  giving  the  defendants  notice  of  an 
action  for  false  imprisonment,  and  they  having  met  this 
with  a  plea  and  proof  showing  they  acted  under  valid 
1^1   process,    it    was   error  to   allow   a    recovery  upon  a 
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wholly  different  ground.  While  not  diepoeed  to  be 
■overly  strict,  we  must  still  hold  that  the  proof  must  be 
cojaSned  to  the  allegations  in  the  pleadinge,  and  which, 
after  verdict  especially,  we  would  make  every  intend- 
ment in  favor  of  the  sufficiency  of  the  pleading,  yet 
we  are  constrained  to  hold  that  the  proof  and  find- 
ing of  the  court  below  do  not  authorize  a  recovery 
under   the   declaration. 

The  judgment  must,  therefore,  be  reversed,  and 
judgment   rendered    for   the   defendant. 

Reversed . 


Aemstronu  v.  Walkeh. 


Kent.  lAen.  Factor,  A  factor  who  nelh  cotton  for  a  tenant  and  nppro- 
priate»  ihe  prort^B  to  a  debt  due  him,  by  consent  or  direction  of  the 
(cnanl,  and  with  knowledge  that  hix  debtor  if  a  tenant,  is  not  liable 
to  the  landlord  who  hm  a  lien  for  rent  u)ion  the  cotton.  The  factor 
ig  not  a  pnrchnaer,  but  a  seller,  and  h  not  liable  to  the  landlord, 
under  the  gtutule,  hh  a  purchaiier.  Tbe  fact  that  the  tenant  paid  him 
the  proceeds,  doea  not  make  him  a  purchaser  of  the  crop  as  required 
bj  the  statute  to  make  him  liable. 


FROM    SHELBY. 


Appeal    in   error   from   the   Circuit   Court   of    Sbelhy 
county.       J,  O.  Pierce,  J. 
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Armstrong  v.  Walker, 


W.  B.  Glisson  for  Armstrong. 

Walkee  &  Metcalp  for  Walker. 

J'beeman,  J.,  delivered  the  opinion  of  the  court. 

This  case  presents  the  question,  whether  the  land- 
lord, by  virtue  of  his  lien  for  rent  on  the  crop  grow- 
ing on  the  rented  land,  can  recover  of  the  factor  or 
commiggion  merchant  of  the  tenant,  who  sells  the  cot- 
ton for  the  tenant,  and  appropriates  the  proceeds  to 
the  payment  of  a  debt  due  such  factor,  by  consent  or 
direction  of  the  tenant — he  having  notice  that  his  debtor 
is  a  tenant. 

By  the  act  of  1857-8,  ch.  52,  sec.  3;  Code,  sec. 
3542,  our  law  on  this  subject  was  amended  as  follows: 
"And  the  person  entitled  to  the  rent  may  recover  from 
tiie  purchaser  of  the  crop,  or  any  part  of  it,  with 
notice  of  the  lien,  the  value  of  the  property,  so  that 
it  does  not  exceed  the  amount  of  the  rent  and  dam- 
ages." 

The  facts  show  that  Armstrong,  or  bis  firm,  had 
received  this  cotton  from  the  tenant  and  sold  it  for 
him.  They  cannot  be  held  to  be  purchasers  of  the  crop, 
for  the  simple  reason,  that  they  were  the  sellers  in- 
stead, and  sold  to  a  third  party — that  third  party  is  a 
a  purchaser,  and  as  such,  if  he  had  notice  of  the  facts, 
would    be   liable   under   the   statute. 

It  is  only  the  case  of  a  party  selling  property  as 
an  agent,  on  which,  as  between  his  principal'  and  a 
third  party,  a  lien  was  fixed.  The  feet  that  the  ten- 
ant  paid    him    the   money   on   his   debt,   does   not    make 
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him   the   purchaser   of  the   the   crop,   as  required  by  the 
statute,   in   order   to   his   liability. 

We  think  it  would  he  an  arbitrary  extension  of  the 
remedy  given  by  the  statutti  to  construe  such  a  party 
to  be  a  purchaser,  within  its  terms — such  as  ought  not 
to  be  done.  The  circuit  judge  held  otherwise,  and 
his  judgment  must  be  reversed  and  judgment  fur  de- 
fendant. 


T>.  T,  Vabnell  €t  al  v.  John  Loaude. 

AdhiHixtbation.  LttUr«  gniiittd  lo  piibfie  a/tmininimlor  leilhia  six  iiionJAa. 
Tht  proviKions  of  the  act  aiithoriKing  ilie  apixiinlnieiil  of  public  ad 
ministraton  disclow  a  legislalive  iut«nt  thut  the  parties  intereHt«d 
in  tlie  uHtRte  of  s  decedent,  should  have  eix  moiithB  within  nhii;h  tit 
apply  for  administratiou  in  the  iittual  wny,  and  if  letters  have  Ix.-en 
granted  to  the  public  administrator,  the  probate  court  may,  upon  the 
application  of  the  partiei^,  within  (he  si:i  nionthh,  revoke  the  letters. 


FROM    SHELBY. 


Appeal    from   the    Probate   Court    of   Shelby   county, 
T.  D.  Eldridge,  J. 

W.  B.  Glisson  for  Varnell. 

\V.  M.  Randolph   for  League. 
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Varaell  i>.  Lungue. 
Cooper,    J.,   delivered    the   opinion    of  the   court. 

On  January  25,  1881,  Gray  Varuell,  a  citizen  of 
Shelby  county,  departed  this  life  in  that  county,  iotea- 
late.  On  the  3d  day  of  the  next  month,  one  Marion 
Crosser,  filed  his  petition  in  the  probate  court  of  Shel- 
by county,  stating  that  he  was  In  poasession  of  certain 
money  and  effects,  the  property  of  the  estate  of  the 
deceased,  and  asked  tliai  John  League,  the  public  ad- 
ministrator of  the  county,  be  granted  letters  of  admin- 
istration on  the  estate.  On  the  same  day,  the  court 
ordered  letters  to  issue  as  prayed.  Loague,  as  public 
administrator,  and  without  giving  a  separate  bond,  there- 
upon took  po.'Sission  of  the  estate,  and  proceeded  to 
administer   upon    it. 

D.  T.  Varnell  and  others,  the  next  of  kin  of  the 
lDtestat«,  and  non-residents  of  the  State,  came  into  the 
probate  court  by  petition,  on  February  13,  1881,  and 
asked  that  the  letters  granted  to  Loague  be  revoked, 
upon  the  ground  that,  under  the  statute  authorizing 
the  appointment  of  a  public  administrator,  letters  coulcl 
not  be  granted  to  such  ndministrator  until  six  months 
after  the  intestate's  death.  They  further  asked,  that 
K.  Calhoun,  a  citizen  of  the  county,  who  joined  in 
the  petition,  be  appointed  administrator  in  the  usual 
way.  This  application  seems  to  have  been  withdrawn, 
bat  was.  afterwards,  upon  a  more  formal  petition,  re- 
newed on  the  23d  of  June,  1881.  The  petitioners 
expressed  their  willingness,  however,  to  sanction  the 
appointment  of  Loague,  if  he  would  immediately  ac> 
count    for,    and     pay    over    the    assets    upon    refunding 
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bond,  there  being  no  debts  of  the  estate.  League  an- 
swered the  petition,  and  declined  to  make  anj  settie- 
ment  of  bis  administration  before  the  expiration  of  two 
years  from  the  grant  of  letters.  The  cause  waa  heard 
June  28,  1881,  and  the  court  revoked  the  letters  is- 
sued to  Loague,  and  appointed  Calhoun  administrator, 
apon  his  executing  the  proper  bond.  From  this  de- 
cree,  Loague   has   appealed   to   this   court. 

The  jurisdiction  of  the  county  court  in  this  State  over 
the  subject  of  administration,  witli  which  jurisdiction  the 
probate  court  of  Shelby  county  is  clothed,  is  original, 
general  and  exclusive,  and  the  presumption  is  in  &vor 
of  the  proper  exercise  of  its  power:  Brien  v.  Hart, 
6  Hum.,  131.  But  before  the  issuance  of  letters  of 
administration,  the  administrator  must  give  bond  in 
double  the  value  of  the  estate,  with  two  or  more  se- 
curities, conditioned  for  the  faithful  performance  of  his 
duties:  Code,  sec.  2222.  On  February  2,  1871,  the 
Legislature  authorized  the  county  courts  to  appoint 
public  administrators  for  their  respective  counties,  upon 
iheir  giving  bond,  with  two  or  more  approved  securi- 
ties, in  such  an  amount  as  will  be  amply  sufficient, 
in  the  discretion  of  the  court,  to  protect  the  estates 
which  may  come  to  the  baud  of  the  administrator. 
This  act  is  brought  into  the  Revised  Cude,  sec.  468  u. 
By  sec.  4()8<J,  of  the  act,  it  is  provided,  that  should 
any  person  entitled  to  the  administration  of  an  estate 
fail  to  apply  to  the  court  having  jurisdiction,  and  take 
out  letters  of  administration,  within  six  months  after 
the  death  of  the  intestate,  it  shall  be  the  duty  of  the 
public   administrator    to    enter    upon    the   administration 
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of  the  estate,  first  applying  to  the  coumy  court  for 
necessary    letters   of  admiiiistratioD. 

The  contention  of  the  next  of  kin  in  this  case  is, 
that  letters  of  administration,  granted  to  the  public 
admin btrator  within  six  months  aller  the  death  of  the 
inlestate,  are  void,  and  that  it  is  the  duty  of  the 
court,  upon  the  application  of  the  next  of  kin  within 
the  six  months,  to  revoke  such  letters,  and  appoint  an 
administrator  in  the  usual  way.  On  the  otlier  hand, 
it  is  intended  that  the  letters  granted  are  not  void, 
aad  should  not  be  revoked  except  upon  the  uppiication 
of  gome  party  entitled  to  the  administration;  .that  llie 
next  of  kin  are  not  applying  for  the  appointment  of 
either  one  of  them,  or  any  other  person  entitled  to 
administration,  but  simply  of  a  person  of  their  se- 
lection. 

It  seems  very  obvious  that  the  Lpgislature  intended 
that  the  parties  interested  in  the  estate  of  an  intestate 
should  have  six  months  within  which  to  apply  for 
admin  titration  in  the  usual  way,  and  thut  tiie  public 
administrator  should  have  no  right  to  demnnd  letters 
until  the  expiration  of  that  lime.  It  dues  not  follow 
that  the  grant  of  letters  within  the  time  would  be 
void,  nor  is  it  necessary  to  make  an  authoritative 
ruling  on  the  point  in  this  case.  But  we  are  clearly 
of  opinion  that  the  next  of  kin  have  the  right,  within 
the  six  months,  to  have  the  estate  administered  in  the 
ordinary  mode,  and  for  this  purpose,  to  apply  to  the 
court  for  a  revocation  of  the  letters  issued  to  the 
public  edmini»itrator.  The  power  to  revoke  letters  of 
administration  in  a  pro|>er  case  is  well  settled  in  this 
U— VOL.  9. 


OgliLim  V.  Dimlap. 

State,  and  follows  necessarily  from  the  plenary  juris- 
diction of  the  court  over  the  administration:  McGow- 
an  V.  Wade,  3  Yer.,  :J7o;  mison  v.  Hose,  3  Hum., 
142;      Wilson    v.    Frazier,    2    Hum.,    30. 

The  judgment  will  be  affirmed,  with  costs  against 
the  appellant,  and  the  cause  remauded  for  further  pro- 
ceedings. 


R.  H.  OdBURN  et  al  -v.  J.  T.  Dl-nlap  el  al. 

lAsrBBY  Pleadimjk  asd  PiiACTiCE.  OiivalidaUd  eaunet.  Apptal.  Ad 
onler  iif  thu  riiBnrcllor.  made  upon  llie  Aual  hearing  al  independent 
cniises,  directing  tlie  cnuws  to  I*  conBolidated  and  heard  together, 
will  leave  eat-h  ensf  in  be  trieil  upon  its  own  pleadings,  proceedingi 
and  proof,  and  an  appeal  liv  the  complainants  in  one  o[  the  billit  vill 
only  bring  ii]i  ibclr  cOKe,  leaving  the  other  caus*^  in  the  court  l>elow, 
and  the  decree  as  to  them  in  full  force. 

KKOM    HENEY, 


Appeal   from   the    Chancery    Court   at   Paris.       John 
Somers,    Ch, 

W.  A.  Dt'SLAP   and    Ade.v  &  FayER  for   complain- 
ants. 

Grbee  &  Williams   for   defendants. 


APRIL  TERM,  1882. 


Cooper,    J.,   delivered   the   opiiuon   of  the   court. 

On  January  6,  1869,  James  T.  Dunlap  sold  and  con- 
veyed to  James  T.  Dunlap,  Jr.,  hU  son,  a  tract  of  land 
in  Henry  county,  "in  consideration  of  $3,000  in  three 
cijual  annual  instalments,  with  interest  from  date." 
The  purchaser  executed  to  his  fether  his  three  notee 
.iccordingly.  The  deed  cooveying  the  laod  was  abso- 
lute, without  reserving  any  lien  for  the  payment  of 
the  purchase  notes,  but  showing  the  consideration  aa 
above. 

On  June  1,  1869,  James  T.  Dunlap,  Jr.,  conveyed 
the  same  land  to  W.  D.  Lannom,  in  trust,  to  secure 
a  note  of  James  T.  Dunlap,  Jr.,  of  even  date,  paya- 
ble one  year  thereafter  to  James  H.  Harrell,  for 
$720.  This  note  was  assigned  to  W.  A.  Tharpo,  and 
he,  on  February  24,  1875,  filed  the  first  of  the  bills 
in  this  record  against  James  T.  Dunlap,  Jr.,  and,  by 
amendment,  against  the  heirs  of  Lannom,  who  had 
died,  to  enforce  the  trust  assignment  for  the  payment 
(if  the   debt. 

On  March  21,  1870,  James  T.  Dunlap,  the  fether, 
assigned  lo  James  R.  Allen  the  SL-cond  and  third  notes 
of  James  T.  Dunlap,  Jr.,  given  for  the  land,  waiving 
demand  and  notice.  On  the  same  day,  James  T.  Dun- 
lap, Jr.,  conveyed  the  land,  for  which  Ihe  notes  were 
piven,  lo  James  R.  Allen,  in  mortgage,  to  secure  the 
[layment  ot  tne  two  notes  thus  assigned  to  him  by 
James  T.  Dunlap,  Sr.,  subject  to  the  prior  deed  to 
Hnrrell.  On  February  24,  1875,  John  A.  Allen,  and 
others,   the   personal    representatives   and   htfirs   of  James 
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B.  AllcD,  who  had  died,  filed  the  second  of  the  bills 
in  this  record,  against  the  two  Duulaps,  James  H.  Har- 
rell,  and  three  of  the  Allen  heirs,  who  were  in&nta, 
and  the  guardian  of  two  of  them.  The  object  of  this 
bill  was  to  foreclone  the  mortgage  made  by  James  T. 
Dunlap,  Jr.,  to  James  R.  Allen,  subject  to  the  Har- 
rell  trust  deed,  so  far  as  it  secured  the  purchase  note 
of  James  T.  Dunlap,  Jr.,  falling  due  three  years  aft«r 
date,  this  note  belonging  to  Allen's  estate.  The  othpr 
note  seems  to  have  gone  hack  into  the  hands  of  James 
R.    Dunlap,   8r. 

On  January  10,  1871,  James  T.  Dunlap,  Sr.,  as- 
signed the  first  and  second  of  his  son's  notes  to  his 
two  daughters,  Sarah  A.  and  Ellen  J.  Dunlap,  "to- 
gether with  the  lien."  On  May  20,  1876,  R.  H. 
Ogburo  and  wife,  Ellen  J.,  formerly  Ellen  J.  Dunlap, 
and  Sarah  A.  Dunlap  filed  the  third  of  the  bills  in 
this  record  against  the  two  Duolaps,  father  and  son,  to 
enforce  the  original  vendor's  lien  or  equity  on  the  land 
sold  by  the  fether  to  the  son  for  the  unpaid  purchase 
money.  This  bill  simply  states  that  Wm.  A.  Tharpe 
had  filed  a  bill  to  enforce  a  subse<iuent  deed  of  trust, 
and  that  John  A.  Allen,  and  others,  who  had  filed 
another  bill  to  enforce  a  ntill  subsequent  mortgage. 
The  complainants  ask  that  this  bill  be  heard  with  those 
causes,  but  without  making  the  complainants  in  those 
suits   parties   to   the  bill. 

These  three  suits  were  all  proceeded  with  separately, 
and  prepared  for  hearing.  They  were,  however,  heard 
together,  the  final  decree  reciting  that  "these  causes 
came   on   to   be   heard   upon   bills,  answers,  exhibits,  pro 
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confttto  aod  proof;  whereupon,  it  was  ordered  by  the 
court,  that  said  causea  be  consolidated  and  heard  to- 
gether, which  was  accordingly  done."  The  chancellor 
gave  the  complainants  in  each  bill  a  recovery  against 
James  T.  Dunlap,  Jr.,  for  the  debt  due  the  complun- 
ante  respectively,  and  ordered  the  land  to  he  sold  in  sat- 
Is&ction  thereof,  the.  proceeds  of  sale  to  be  first  applied 
to  the  payment  of  the  Tharpe  debt;  next,  to  the  pay- 
ment of  the  Allen  debt;  and  any  surplus  to  the  com- 
plainants in  the  last  bill.  These  latter  complainants 
have  brought  the  record  into  this  court  by  writ  of 
error. 

The  appellants,  Ogburn  and  wife,  and  Sarah  A. 
Danlap,  are  only  parties  to  their  own  bill,  the  defend- 
ants to  which  ate  the  two  Dunlaps.  It  is  obvious, 
therefore,  that  the  writ  of  error  only  brings  up  the 
bill  of  the  appellants,  and  the  proceedings  had  therein, 
unless  the  chancellor's  order  of  consolidation  changes 
the  result.  But  this  court  has  repeatedly  held  that  a 
mere  order  of  consolidation  of  two  or  more  causes 
caDQot  change  the  rules  of  equity  pleading  in  the  rights 
of  the  parties.  These  rights  must  still  turn  upon  the 
pleadings,  proof  and  proceedings  in  the  respective  caiises; 
Brnaxd  v.  SvmmerSy  2  Heis.,  105 ;  Ltfland  v.  C<m- 
ard,  12  Heis.,  546;  3Iowry  v.  Davenport,  6  Lea,  80; 
EgtiU  V.  Deeherd,  i  Baxt.,  515;  Maaaon  v.  Anderson, 
3  Baxt.,  290.  And  it  is  very  doubtful  whether  the 
chancellor  has  any  powers  to  interfere  with  the  rigbta 
of  the  parties,  mi  incUum,  by  an  order  directing  the 
consolidation  of  independent  suits  of  purely  equitable 
cognizance:     Ogden   v.    KmgfU,   3  Tenn.  Ch.,  409.      The 


O^burn  (',  l>uiilu]). 

reason  is,  that  in  order  to  give  a  court  of  chancery 
jurisdiction  in  any  caii^,  it:  must  have  the  j>arties 
before  it  by  proper  process,  or  appearance,  and  formal 
pleadings  presenting  tbe  Issues  to  be  tried  between 
the  parties:  Randolph  v.  3Ieivlianln  Xational  Bank, 
MS.,  opinion  at  this  t«rm.  For  tbe  same  reason,  the 
court  cannot  permit  new  partie^s  to  come  in  as  defend- 
ants against  the  wishes  of  the  complainants:  Comfort 
V.  MeTeer,  7  Lea,  652,  By  the  very  nature  of  a 
court  of  equity,  there  must  be  orderly  pleadings  be- 
tween litigant  parties,  fairly  embodyiug  tbe  facts  upon 
which  the  court  is  called,  in  favor  of  one  party,  to 
eflect   the   conscience   of  another. 

The  case  before  us  is  a  striking  example  of  the  neces- 
sity of  adhering  to  these  rules.  The  appellants  seek 
to  have  the  notes  held  by  them  declared  to  have  the 
first  lien  on  the  land  in  controversy,  because  of  the 
vendor's  e<iuity  for  the  unpaid  iwrchase  money,  no  lien 
for  the  security  of  the  purchase  notes  having  been  re- 
tained on  the  face  of  the  deed.  But  the  vendor's 
equity  may  be  waived,  and  no  is6ue  has  been  made 
between  the  parties  in  interest  to  authorize  the  intro- 
duction of  evidence  on  the  point.  The  bill  of  the 
appellants  says  that  the  notes  held  by  them  were  as- 
signed to  them  hy  James  T.  Bunlap  "for  a  bona  fide 
consideration. "  Such  a  consideration  might  be  love  and 
affection.  The  note  to  Harrell  of  $720,  and  the  trust 
deed  to  secure  it,  was  made  on  June  1,  1860.  In 
their  joint  answer  to  tbe  Ailen  bill,  the  two  James 
T.  Dunlaps  say  that  this'  note  was  given  for  monev 
loaned   by   Harrell   to    James   T,    Dunlap,   Jr.      And  on 
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the  first  nole  of  James  T.  Dunlap,  Jr.,  to  his  &ther, 
tDd  which  was  asnigned  by  liim  to  the  ap[»elanta,  there 
is  a  credit  of  the  date  of  June  1,  1869,  of  $720,  the 
exact  amount,  and  of  t&e  same  date  of  the  Harrell 
aote.  If,  now,  the  issue  of  the  waiver  of  the  ven- 
dor's equity  were  made,  it  might  be  shown  that  the 
money  thus  obtained  was  for  the  accommodation  of 
the  vendor,  and  that  lie  was  a  |mrty  to  the  arrange- 
ment between  Jame.->  T.  Duolap,  Jr.,  and  Harrell.  In 
aoch  a  case,  it  would  be  difficult  to  resist  the  infer- 
ence that  the  vendor  intended  to  waive  his  equity  in 
fevor   of  Harrell. 

Moreover,  io  the  Allen  mortgage  the  priority  of  the 
Harrell  debt  is  apain  recognizwl.  That  mortgage  was 
made  on  the  same  day  ihat  the  father  assigned  the 
two  purchase  noles  to  Allen,  and,  it  may  fairly  be 
inferred,  as  a  part  of  tlie  tran.sactiou,  and  for  the  ac- 
commodation of  the  father.  In  that  event,  it  would 
be  difEcnlt  to  resist  the  conclusion  tliat  '  it  was  in- 
tended to  waive  tlie  vendor's  equity  iu  favor  of  Allen, 
and  of  ciiurse  in  favor  of  Harrell.  Tlie  e<iuity  once 
waived   would    be   gone   furevei. 

If  theae  lacts  could  l)e  looked  ti),  the  chancellor's 
decree  would  probably  be  found' correct.  But  in  de- 
termining the  righiN  of  the  api)ell:ints,  we  cannot  look 
outside  of  the  pteudings,  proof  and  proneedini;s  in  thoir 
own  suit,  to  which  they  and  the  Dunlaps  alone  are 
parties.  In  this  view,  tie  decree  'of  tlie  chancellor, 
in  so  far  as  it  give^  the  complainants  a  jiiiigment 
against  James  T.  Dunhip,  Jr.,  on  his  purchase  notes 
with  costs,    and    order   a   sale   of   the  laud  in  saiisfaction 


thereof,  uihUt  the  vendor's  lien,  is  correct.  The  de- 
cree is  erroneous  in  undertaking  to  declare  the  priori- 
ties belwceQ  tliese  complainants  and  tlic  complainants 
in    the   other   suite. 

The  decree  below  will  be  modified  accordingly,  Bnt 
iaasmiich  as  the  appellants  have  gained  nothing  by  the 
appeal  as  against  the  def.  ndants  to  their  bill,  they  will 
pay  the  costs  of  this  court.  The  other  cases  are  not 
brought  up  by  the  appeal,  aad  the  decrees  therein 
below,  as  between  the  parties  to  the  suits,  will  remain 
unoflected    bv    the   decree   in    this  court. 


L.  A.  Bedwell  et  at  o,  T.  E.  Jon£»  et  al. 

AND 

The  r>R.  Barter  Meiucine  Comi-any  el  cd  \>.  John 

R.  Ramsey,  Adm'r,  et  al. 

1.  SciHiOL  FuNli.  C'liiiitii  Irniln  may  rw  for.  The  county  tru»l*«  may 
tualntain  a  bill  id  rhaiieery  againxt  iheisurctiuH  of  a  defaulting  former 
trnslee,  fur  an   afpc)unt  of  iiirjnk«  oiillecteti  fi.r  thu  im 


:B,^  Jl'BMDlCTWN.  fitaliitt  jniinj  ruiiearreni  juritdietion. 
Ill  all  cases  where  the  phaiicery  cimri  had  original  jurisdiciion,  a 
siilvi'ijueDt  slaltilp,  withonl  prohibitriry  or  renrrictive  wordagiving  a 
remedy  hy  molion,  ennfers  i-onciirreiit,  and  not  exclusive  jurisdiction. 


FROM     CARROI.1^. 


Appeal     from    the    Chancery    Court    at    Huntingdon. 
Jxo.  SOMERS,  Ch. 
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J,   R,  &  8.  W.  Hawkikh  for   compluinant?. 

Hawkiss  &  TowNHEND  and  Aloszo  Haivkiss  for 
defendants. 

Freemas,  J.,  delivered  the  oinnion  of  the  court. 

The  first  of  these  cases  involves  the  question,  whether 
the  superintendent  of  public  schools  of  Carroll  county, 
and  trustee,  and  school  directors  of  the  various  dis- 
tricts of  said  county,  or  any  of  these  parties,  in  their 
ofBcial  capacity,  can  maintain  a  bill  in  chancery  against 
the  sureties  of  a  defaulting  former  trustee,  for  an  ac- 
count of  monies  collected  by  him  in  the  county  for 
the  use  of  common  schoole,  or  as  charged  in  the  bill, 
money  belonging  to  the  public  school  fund  of  said 
county? 

The  chancellor  held  they  could  not,  and  on  motion, 
dismissed  the  bill,  from  which  they  have  appealed  to 
this   court. 

It  is  said  in  argument,  that  the  chancellor  put  hia  de- 
cree on  the  ground  that  the  remedy  of  the  party  en- 
titled to  the  fund  was  by  motion — therefore,  a  bill  would 
not  lie — assuming  that  some,  or  any  one  of  the  parties 
Gomplaiuant,  were  entitled  to  demand  and  receive  the 
money  iu  the  hands  of  a  deliiitjuent  trustee  who  had 
received  it.  We  think  this  was  probably  the  only 
plausible  ground  ou  wliich  the  holding  of  his  Honor 
could   stand. 

We  think  it  clear,  from  a  fair  construction  of  the 
statutory  provisions  of  our  law  in  reference  to  the 
school   fund   of  the  county,  such  as  are   now    in  contest, 


Bedwcll  V.  Jonea, 

that  tlic  comity  trustee,  hy  virtue  of  his  office,  and 
as  such,  in  tlie  legally  const! tuled  custodian  of  them. 
By  the  act  of  187;!,  sec.  38,  and  subsequent  sections, 
the  school  tax,  whether  levied  by  State  or  county,  is 
ultimately  to  be  paid  over  to  the  county  trustee  of 
the  county.  By  section  '20,  of  this  act,  the  directors 
are  to  reeeive  the  fund  apportioned  to  their  respective 
districts,  by  drawing  warrants  upon  the  county  trustee 
in  favor  of  the  treasurer,  for  the  monies  due  their 
district. 

This  was  changed  by  the  act  of  187i>,  eh.  129, 
sec.  1,  which  provides,  that  the  directors  shall  "draw 
upon  the  county  trvdce  in  favor  of  the  teachers  of 
their  districts  for  any  school  money  due  such  teachers, 
in  the  hands  of  ihe  trustee  for  distribution  in  their 
districts,  etc.  The  warrants  to  be  approved  hy  the 
county  su)>erintendent  before  paid  by  tru.s[ee.  It  is 
further  providsd,  that  he  shall  hold  tiie  funds  in  his 
hands  {subject  to  these  warraut.s),  and  make  to  tlie 
county  suijerintendent  on  the  15th  of  September  of 
ench  year,  a  fnl!  and  complete  nport  of  the  amount 
of  money  r-ccivcd  by  him  for  school  purposes,  and 
the   dishur.'icnienl.-*   of  the   .same." 

By  sec.  427,  sub  sec.  !),  of  the  Code,  it  is  provided 
that  upon  the  rc.'iignation  or  going  out  of  office  by  the 
appointment  of  another  person,  it  is  the  duly  of  the 
trustee  "to  deliver"  to  his  sncc  .ssor  all  his  official 
books,  etc.,  anil  by  the  next  section,  to  make  settle- 
ment wiih  the  revenue  cummissioners,  and  pay  over 
balance   found    in    his   hands   to    iiin   succes-or. 

Other   statutes,  perliaps,  involve  similar  duties.      It  is 
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clear  from  these  cited,  that  the  couotv .  trustee,  for  the 
time  beiog,  is  the  proper  custodian  of  these  fuuda,  aad 
it  was  the  duty  of  the  delinquent  to  have  settled  aad 
paid  over  the  balance  in  his  hands  to  his  successor, 
and  his  sureties  '-D  his  official  bond  were,  beyoud 
doubt,  responsible  for  his  failure  to  perform  the  duty 
thus  imposed. 

Concede  this,  and  then  we  hold  it  follows  that  the 
county  trustee  was  entitled  to  enforce,  by  some  pro- 
ceeding, the  performance  of  the  duty,  and  to  assert  his 
right  to  ihe  fund,  which  he  was  charged  to  receive, 
by  the  requirement  that  it  should  be  paid  over  to  him 
by  the   predecessor   in   office. 

If  there  had  been  no  provision  for  a  motion,  or 
SHmmary  proceeding,  unquestionably  a  court  of  cliaii- 
Cfry  had  original  jurisdiction  to  decree  an  account  of 
ntouies  so  id  the  hands  of  the  previous  incumbent,  and 
not   paid   over.     This,   we   assume,   no   one   would  deny- 

If  one  of  the  axiomatic  principles  of  equity  juris- 
prudence, that  "  if  originally  the  jurisdiction  has  at- 
tached in  any  class  of  cases,  such  jurisdiction  is  not 
taken  away  by  subsequent  statutes  conferring  upon 
oinrts  of  law'  the  same  power  without  prohibitory  or 
restrictive  words.  When  no  such  words  are  employed, 
the  uniform  interpretation  is,  that  such  statutes  confer 
concurrent,  and  not  exclusive  juriediction  :  Waits  Act. 
&  Def.,  vol.  3,  p.  207,  sec.  12,  and  numerous  oases 
cited.  And  so  the  principle  has  been  repeatedly  held 
by  this   court:     Bright    v.    Neioland,    4   Sneed,   442. 

In  the  case  of  unpaid  taxes,  which  were  a  lieu  on 
Wai   by    the   statute,    and    which    had    been   enforceable 


by  sale  of  the  land,  in  accord  with  special  provisions 
of  our  revenue  statutes,  this  court  held,  on  this  prin- 
ciple, that  a  court  of  equity  having  original  jurisdic- 
tion to  enforce  lieos,  might  be  resorted  to  in  a  case 
within  its  jurisdiction,  and  the  land  subjected  to  the 
discharge  of  the  lien  in  this  way  in  such  court.  On 
these  principles,  which  we  deem  beyond  all  question, 
we  hold  his  Honor  erred  in  dismissing  the  bill  in  this 
case,  as  to  the  county  trustee.  He  was  correct,  how- 
ever, as  to  the  other  jjarties.  The  statutes  we  have 
cited  show  clearly,  that  the  other  otEcers  had  no  right 
to  demiind  the  fund  to  be  paid  to  them  directly,  but 
only  to  direct  its  payment  as  provided,  so  far  as  di- 
rectors are  concerned,  and  to  approve  the  warrant,  so 
far  as  county  superintendent  had  any  duty  to  perform 
in    this   aspect   of  the  case. 

We  only  add  this  is  decisive  of  the  correctness 
of  his  Honor's  ruling  in  the  other  case,  when  he 
dismissed  the  petition  in  the  insolvent  proceeding  as 
to  all  the  parties,  except  ihe  trustee,  but  allowed  him 
to   prosecute   his  claim. 

We  need  only  say  in  conclusion,  that  while  the 
school  districts  may  sue  and  be  sued  as  provided, 
they  are  not  entitled  in  their  corporate  capacity,  so 
far  as  we  see,  to  receive  or  rather  demand,  the  fund 
from  the  trustee,  but  the  same  is  to  be  received 
through  the  directors,  in  the  mode  pointed  out  by  the 
statutes   cited. 

The  result  is,  the  chancellor's  decree  is  reversed 
with   costs   in    the   one   case,   and  affirmed   in   the  other. 


APRIL  TERM,  1882. 


Sravth  V.  Barhce. 


A.  M.  Smyth  d  ol  v.  H.  P.  Barbke  el  <d. 

Chascebt  PLEADiNoa  AMD  PiiAClrcE.  BUI  by  mretia  in  replevin  bond, 
aprvjudgmeitl.  A  bill  will  not  lie  by  the  nureties  In  it  re[ilevy  bood, 
iftvr  a  judgoient  on  the  bonil  in  the  suit  in  whivh  it  was  given, 
valid  on  its  face,  merelv  iiptm  the  ground  that  the  interent  of  the 
principal  in  the  goi)d«  replevied  WB«  that  of  a  partner  in  a  firm  in- 
M>lveni  at  the  time  of  the  attachment,  the  bill  not  being  good  as  a 
bill  of  review,   nor  an  an  i>riginftl  bill  to  impeach  the  judgment  tor 


FROM   WEAKLEY. 


Appeal   from  the  Chancery  Court  at  Dresden.     John 
SOMF.R'i,    Ch. 

M.   D.  Cabdweli.   and    H.    H.    Bakr  for   cotuplaia- 


R0QER6  &  Edwards   for  defendants. 

CooPEB,   J.,   delivered   the   opinion   of  the   court. 

On  Sept«mbor  2,  1870,  the  defendant,  H.  P.  Bar- 
W,  filed  his  bill  against  James  H.  Leigh,  for  a  part- 
nership account  between  them,  and  claimed  a  balance 
due  to  him  of  about  $180.  In  thti  iirogress  of  the 
causf,  Barbct'  sued  out  an  attaclinient  against  the  es- 
tate of  Leigh,  which  was  levied  "on  the  goods,  wares 
and  merchandise  now  in  a  store  house,  known  as  the 
store  house  of  Leigh  and  Phelps,  in  the  town  of  Glea- 
sou,  as  the  property  of  tlie  defendant,  James  H. 
Lei^rh."      Leigh    replevied  the  goods  by  giving  a  bond. 


Smyth  r.  Bnrliw. 

with  tlic  present  <-uinpl.aiiiaiit.<,  Sniytli  and  others,  as 
his  Biirctios,  iti  the  jieiiaUy  of  $500,  "  eonditionetl  tn 
deliver  up  siiid  property  to  the  said  Andrew  Coraoii 
(the  ilepiify  slieriff  who  maile  the  levy),  or  any  othiT 
officer  of  said  county  lej^ally  iiutliorizitl  to  receive  it, 
wlieiiever  rtMinested  to  do  so  liy  unv  dceree  or  onler 
of  Haid  ehancery  court,"  Snch  proccedinfrs  were  had 
in  tile  eanso  that,  on  January  '22,  1S73,  a  deeree  was 
rendered  in  favor  of  Biirbee  u^inst  Leigh  for  8167, il'i, 
and  costs,  and  the  court,  l)y  siiiil  decree,  after  recitinp 
the  issuance  of  the  nttacluucnt,  the  levy  uiwii  the 
poods,  and  the  execution  of  the  replevy  bond  as  afore- 
said, orden^d  James  H,  lA'lfrh  to  deliver  to  the  clerk 
and  master  of  the  court,  within  thirty  days,  the  proji- 
■erty  so  levied  on,  and,  in  default  thereof,  ordered,  ad- 
judj^ed  nnd  decreed,  that  complainant  recover  of  the 
defendant,  and  the  sureties  oh  the  bond,  naming  them, 
the    said    sum    id'  ?lti7,l)t>,    and    the    costs    of  the  suit. 

No  appeal  was  taken  from  this  decree,  and  the 
same  n-mains  in  full  foi-ce.  On  March  20,  1H73,  the 
sureties  of  Leigh,  on  his  rc]ilcvy  bond,  against  whom 
the  judgment  was  rendered  on  the  bond,  filed  this  hill 
to  enjoin  the  execution  of  the  judgment.  The  sub- 
stance of  the  hill  is,  that  the  pmperty  levied  upon 
was  the  property  of  the  Jirm  of  Leigh  &  Phelps,  iint 
<if  Ijcigh  aloue;  that  the  interest  of  Leigh  was  only 
what  would  remain  after  paying  the  partnership  debts; 
and  that  nothing  would  remain.  There  is  evidence 
tending  to  show  these  facts,  but  the  business  continued 
to  be  conducted  by  Leigh  for  a  year  after  the  levy, 
and  then  his  stock  of  goods  on  hand  was  sent  by  bim 
to   Arkansas. 
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The  judgment  rendered  oil  the  replevy  bond  was 
ju'itifieti  by  the  faets  aw  reeited  by  the  decree,  nnder 
our  statutes,  in  relntioii  to  t^uch  bniuU,  the  goods  re- 
plevied having  been  attaelied  as  the  pi-ojK'rty  of  the 
priiicinal:  Kulin  v.  Spellacj/,  3  Lea,  '27X.  A  bill  of 
review  would  not,  therefore,  lie  for  error  apparent: 
Ward  V.  fCent,  R  Lea,  128.  Nor  is  any  error  of  law 
pointed  out,  as  is  absolutely  required,  to  .<uftitin  such  a 
l.ill:  Broum  v.  Sercson,  12  Heis.,  'Ml.  The  bill  does 
-ay  that  "errors  of  fact"  were  ecinimittcd,  but  without 
|w)intiug  out  the  errors.  Nor  does  it  .-^tate  any  new 
matter  which  eonld  not,  with  ordinary  diligence,  have 
Itcon  then  had:  Buraon  v.  Jh^ser,  I  Heis.,  754.  An 
iriftina!  bill  to  retry  the  cause,  cannot,  of  coni-se,  be 
(iitertained,  in  the  absence  iif  fraud,  howevci-  erroneous 
llie  decree  may  in  reality  bo:  Frtizi-r  v,  -^ypni,  5 
Sneed,  103;  Rodgern  v.  JHbretl,  6  I-*a,  76.  Moro(»ver, 
want  of  title  in  the  attachment  debtor  to  the  property 
replevied  is  no  defense  to  Judgment  on  the  bond;  Ste- 
pliau<  V.  (.ireene  County  Iron  Companii,  Jl  Heis.,  715. 
Nor,  a  fortiori,  a  possible  want  of  interest  ;is  the  result 
"f  a  partnership  account.  The  replevy  iis  an  admis- 
'^ion  of  interest  sufficient  to  sustain  tin-  bond,  the  prin-  ' 
cipal's    title    being    conceded. 

The  chancellor's  decree  on  the  original  bill  will  l>o 
ffiversinl,  and  the  bill  dismissed  with  costs.  But  the 
apjwllant,  Barbce,  will  pay  the  cost.*  of  his  orosis-bill, 
^  ordered  by  the  chancellor,  and  the  costs  of  so  much 
of  the  transcript  of  this  court  as  consists  of  the  rec- 
ord  of  the    suit    of  Barl)ee    v.    Leigh. 


Henry  v.  Wiltion. 


J.  S.  Hknry  r.  J.  D.  WiLSOS. 

1.  CoBDEMNATroN  of  LAKn,     Striror.     A  ivndiiloni  rapmim  may  jtw 

a  judiiDienl  fondenining  land  te>iWii  Hi  a  nubw'iuent  Mrm,  viihm 
vival  of  the  order.    The  teflliniony  of  the  judgment  deliliir  alone 
not  be  Hufficicnt  to  impeach  the  return  of  nn  officer  oi 
that  he  tiad  given  notice  of  a  sale  thereunder,  tut  rec(uired  hv  Ian. 

2.  Homestead.   Aban^onmml.   PrevionB  ta  the  net  of  1^7^,  the  homeHtead 

right  mav  bo  lost  by  ihv  nbnndDnmeiit  of  tlie  oceujianrj-  by  t)ie  head 
of  the  family. 

FROM     HENBY, 


Appeal  from  theChanoery  Court  at  Paris.  John 
SOMERS,    Ch. 

CoLK  A  Sweeney  for   complainant. 

J.  N,  Thomason  for  defendant. 

Cooi'ER,   J.,   delivered    the   opinion    of  the   court. 

Ejectment  bill,  the  complainant  claiming  title  noder 
an  execution  sale  of  the  land  as  the  property  of  the 
defendant.  The  execution  was  iHsued  on  a  justice's 
judgment,  and  levied  upon  tlie  land  on  August  23, 
18"->.  ■  The  jjapers  were  returned  to  tlie  circuit  court, 
and,  at  the  January  term,  1876,  an  order  of  condem- 
nation was  entered.  At  tlie  September  term,  1876,  the 
order  of  sale  was  renewed.  On  November  23,  1877,  an 
aliaf  vcnditioiii  iwponan  issued,  under  whieh  the  laud 
i\aa   sold   to   the    complainant    on    December   31,    1877. 
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The  sheriff's  deed  Wai-s  date  July  22,  187i).  Both 
■  ill  his  return  and  in  liis  det'd,  the  sheriff  stutos  that 
the  sale  was  made  after  having  advertised  and  given 
nollce  as  required  by  law.  The  defenses  relied  upon 
by  the  defendant  in  his  answer,  and  insisted  upon  by 
his  eounsel   in    argument,   are; 

First.  That  the  renditUmi  expoiuin,  under  whieh  the 
!!ale  was   made,    is-Micd    without   authority   of  law. 

Second.  That  defendant  had  iio  notice  of  the  time 
and   place   of  sale. 

Third.  That  defendant  was  residinj:  on  the  land 
with  a  wife  and  two  ehildren  at  the  time  of  the  levy 
iif  the  exeentiitn,  the  debt  on  which  the  jndpment 
was   recovered    having   been   created    in    1874. 

The  ground  of  the  first  of  these  defenses  is, 
that  ihe  record  of  the  (ronderanation  proceediutp;  shows 
00  renewal  of  the  or<ler  for  a  midUioni  rj-poiuiii  after 
the  Si.'ptember  term,  1876.  Bnt  a  irmlifioiii  crponnH 
is  an  execution;  llogtrf  v.  Jeniiiiigi,  :{  Yer.,  :U0; 
IlrWi  v.  Aitn^roiig,  5  Hum.,  't79.  The  order  for  its  ■ 
i:-:*uariee  standii  like  the  order  for  a  feri  fnciaM  m  an 
ordinary  judj^nient.  At  common  law,  .the  Jirri  foriax 
was  required  to  be  is.sned  from  term  to  term,  but  this 
requirement  was  mi  much  a  matter  of  form  that  if  a 
lapse  occurred,  the  jnd{;numt  plaintiff  mijiht  make  the 
entry  on  the  judgment  roll  ninu-  pro  fiivi:  Even  the 
form  has  been  abaixloned  in  this  country,  and  the 
execution  issuer,  as  of  course,  as  long  an  tlic  party  is 
entitled    to    it. 

The    second    defenst^    is    sustained    by    the  dcfeiubuit's 
ttstiuiony    alone,    against    which    is    nid    only    lli<'   pre- 
l'2— VOL.  !>. 


Henry  r.  WilB..ii. 

sumption  of  law  that  the  ofticor  did  his  duty,  but  his 
return  on  the  exceiition,  and  the  recital  of  the  deed 
to  that  eifect.  And  it  has  l>ft'n  settled  on  the  soiind- 
cst  principles  of  pnhlic  }>olicy,  that  the  testimony  of 
one  witness,  and,  a  fortiori,  if  that  witness  be  the 
party  interested,  will  not  suftiee  to  inipcat'h  nn  officer's 
return:  Hunter  v.  Kirk,  4  Hawk.,  277,  Mnmn  v, 
Miks,  63  K.  C,  .-.6.-, ;  l>riv,r  v.  Cobb,  1  Tenn.  Ch., 
490.  "It  wonid  not  do,"  says  this  court,  "to  set 
aside  the  official  acts  of  officer's  upon  the  simple  <1*^ 
nial  of  the  i)arty  himself,  nnsnpported " :  T<it<im  v. 
CariiH,   9   Baxt.,   360. 

The  defendant's  case  rests,  theretbre,  upon  the  claim 
of  homestead.  The  proof  is,  that  for  several  years 
before  1874,  and  for  part  of  that  year,  tlie  defendant 
had  lived  on  the  land  in  eontroversy,  with  his  tanuly. 
The  land  lies  near  the  Kentucky  lino,  and  within 
half  a  mile  of  the  residence  of  the  father  of  defend- 
ant, who  lives  in  the  State  of  Kentncky,  Tlie  pronf 
is,  that  sometime  in  1874,  the  defendant  let^  his  wife 
and  family,  and  went  to  his  father's  house  in  Ken- 
tucky, declaring  his  intention  never  to  live  with  his 
wife  again.  On  April  24,  1875,  he  filed  a  petition 
in  the  circuit  court  of  Calloway  county,  Kentucky, 
against  his  wife  for  a  divorce,  which  purports  to  be 
sworn  to  by  him.  In  this  petition,  he  states  that  he 
is  a  resident  of  Calloway  county,  and  has  been,  with- 
out interruption,  for  <me  year  past.  The  deposition 
<if  a  brother  of  the  defendant  is  taken  to  sustain  the 
jwtition,  on  November  1,  1875,  who  testified  tiiat  the 
defendant   had    resided     in    Calloway   county   about   ten 
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nwntha.  The  defendant  and  the  same  brother  testify 
ill  this  ca^,  that  defendant  was  living  on  the  land 
ill  controversy,    in   the   year    1875. 

The  proof  is  clear,  that  the  defendant's  wife,  in 
Febrnarj-  or  March,  1875,  atler  she  had  been  de- 
.■MTted  by  her  husband,  was  taken,  with  her  children, 
Iiy  her  brother  to  Dyer  county,  and  there  remained 
until  about  the  close  of  the  year  187(i.  The  defend- 
ant seems  to  have  joined  her  in  that  county  about 
October,  1875,  and  remained  there  with  his  family, 
until  near  the  end  of  the  year  1876.  The  weight  of 
liie  testimony  is,  that  the  liouse  ^\■as  vaciint^the  greater 
(Kirt  of  the  year  1875,  and  certainly  in  August  of 
lliat  year  when  the  execution  against  the  defendant 
was  levied  ujwn  it.  And  it  wa^"  rented  to,  and  oo- 
i-u()ied   by   a  tenant  in    1876. 

There  was  such  an  abandonment  of  the  homestead 
'K'cupation  as  left  the  property  open  to  an  execution 
Ifvy :     Hotich    v.    Hooker,    2    Lea,    li.'JS. 

The  chancellor's  decree  must  be  reversed,  and  a 
ilwree  rendered  here  in  favi>r  of  the  complainant,  de- 
claring his  right  to  the  property  in  e()nti'oversy,  and 
<>r<lering  a  writ  of  poMsesi4ion,  and  an  account  for 
nut.       Defendant   will    pay   the   cost*   of   the   case. 


Bilrusd  V.  ]Iari'i^ 


JjOI'Isville,  Nashville  &  Great  Southern  B.  R.  Co. 
V.  Geobge  W.  Harris. 

1,  Bailhoad.      PoKteiigfr.        Cnnilvct'-r.       A    traveler    on    a    Dulroad 

IrHJD,  (raveling  on  a  cominuiation  ooupon  ticket,  wliich  pruviddi 
that  tiie  coupons  shall  Iw  void  if  detached  by  any  other  per- 
Bon  than  the  conductor,  and  thnt  tlie  ticket  shall  be  shown  to  the  con- 
ductor each  trip,  who  shall  detach  the  couponw  for  the  nimber  uf 
miles  (()  be  traveled,  lechiiically  violalw  the  contract  by  detaching 
the  couponn  himself.  If,  while  detaching  (he  coupons,  his  attention 
be  called  by  Ibe  conductor  to  the  fact  that  it  is  his  duly  (i>  detach 
ibem,  the  psfwenger  should  at  once  denial,  and  hand  (he  ticket  and 
coupons  to  the  conductor,  in  which  event  it  would  be  the  duty  of  the 
latter,  if  he  saw  the  coiiiHins  detached  or  i-oulil  readily  ascertain  by 
inapeclion  that  ibey  had  lioen  delachL-d  from  the  ticket,  to  accept 
them.  But  the  conductor  would  not  be  bound  to  receive  the  de- 
tached coupons  without  Keelng  the  ticket. 

2,  Same.      iSbnie.      Same.       If  such  a  iia»«eiigcr  refuse  to  deliver   his 

ticket  to  the  conductor  on  demand,  and  insiHt  upon  making  pay- 
ment of  his  (are  with  coupons  which  he  has  himself  detached,  it  wontd 
be  a  violation  of  the  contnwt  by  hiui,  for  which  he  may  W  put  off 
tlie  train,  with  such  forte  as  may  Ire  necensarv,  to  case  ho  refuse  lo  go 
voluntarily;  and  he  cannot,  while  l)eing  lawfully  ejected,  regain  the 
right  to  passage  by  a  tender  of  his  fare  in  a  rude,  iKiisterous  or  inault- 
ing  manner. 

3,  Samit      Same.  [   Sairw.      The  weight  of  authority  is  thiil  a  paisenger, 

who  has  first  violated  the  contract  of  pa.>«age  by  a  failure  to  pay  his 
fare  at  the  pro|>er  time  upon  demand.  ca.nni>t,  by  tendering  the  far* 
when  he  i.<  being  put  off,  or  U|mn  a  rcH'ntry  after  ejection,  acquire  a 
right  of  passage,  hut  the  .-trict  rule  ought,  perhaps,  to  be  confined  ti> 


"FROM    CARROLL. 


Appeal    in  error    from  the    Circuit  Court  of    Carroll 
county.       C.  Aden,  .J. 
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Cole  &  Sweeney  for  Railroad. 

Alonzo  Hawkins  for  Harris. 

Cooper,   J.,   delivered   the   opinion   of  the   court. 

Harris  brought  this  action  against  the  railroad  com- 
pany, and  recovered  damages  for  being  ejected  fn>m 
the   train.       The   company   appealed   in   error. 

Harris  was  traveling  as  agent  for  Johnson,  New- 
man &  Co.,  upon  a  commutation  ticket  issued  to  that 
company  for  several  thousand  mile^,  with  coupons  sAn 
tached,  and  put  up  in  the  form  of  a  book.  '  The 
contract  expressly  provided  that  the  ticket  should  be 
shown  to  the  conductor  each  trip,  who  will  detach 
?uch  coupons  as  would  represent  the  number  of  miles 
traveled  by  the  holder  on  his  train,  and  that  the  cou- 
pons would  be  void  if  detached  by  any  one  bnt  the 
conductor.  Each  coupon  stated  that  it  was  good  for 
a  given  number  of  miles,  "when  not  detached  from 
the  contract."  The  plaintiff  says  he  knew  that  the 
coupons  were  void  if  detached  by  any  other  person 
than  the  conductor.  He  got  on  the  train  with  the 
commutation  ticket  to  go  to  a  point  named  about 
twenty-four  miles  distant.  When  he  saw  the  con- 
ductor coming  on  his  round  for  tickets,  he  took  his 
book  from  his  pocket,  and  commenced  detaching  some 
of  the  coupons,  when  the  conductor  told  him  he  need 
not  do  that,  for  he  would  not  take  them.  Plaintiff 
replied,  "I  guess  you  will."  The  conductor  said,  "I 
am  employed  to  do  that,"  and.  added,  "you  will  pay 
your   fare."       Plaintiff   replied,  "here    is    my    fare,"  and 


Bailrcjad  r.  Harri«. 

oSerii]  him  the  (letached  coupons.  Here  there  is  a 
conflict  in  the  testimony  as  to  what  took  place.  The 
conductor  and  anolh'ir  person  present  say  that  the 
conductor  asked  for  the  plaiutiff's  book,  which  the 
plaintiff  refused  to  let  him  have,  saying  that  the  con- 
ductor might  put  him  off  and  he  would  sue  the  com- 
pany. The  plaintiff,  and  a  witness  present  also  at  the 
time,  deny  that  the  book  was  demanded,  but  agree 
that  angry  words  were  interchanged  between  the  plain- 
tiff and  the  conductor.  The  oollotjuy  wound  up  by 
the  conductor  telling  the  plaintiff  that  he  must  get  oS 
at  the  next  station,  the  plaintiff  replying  that  he  would 
not,  and  the  conductor  replying  that  he  would  put 
him  off.  When  the  train  stopped  at  the  next  station, 
the  conductor  said  to  the  plaintiff:  "This  is  the  sta- 
tion and  you  must  get  off."  The  plaintiff  replied: 
"  You  will  have  to  [mt  me  off."  The  conductor  took 
hold  of  the  lapel  of  the  plaintiff's  coat  and  jerked 
him  up,  but  immediately  released  him,  and  told  plain- 
tiff to  get  off  the  train.  Plaintiff  said  he  would  orit 
do  it.  The  conductor  then  got  behind  plaintiff  and 
pushed  him  along  the  aisle  to  the  front  end  of  the 
car,  and  out  of  the  front  door.  On  the  front  plat- 
form an  acquaintance  of  the  plaintiff  was  standing,  and 
plaintiff  called  upon  him  to  witness  that  he  had  ten- 
dered his  fare  to  the  conductor.  The  plaintiff,  having 
his  book  with  the  detached  coupons  in  his  left  hand, 
held  them  out  to  the  conductor,  and  said  to  him : 
"Here  is  ray  ticket,  and  I  tender  you  my  fiire,"  and, 
with  an  oath,  "  I  dare  you  to  put  me  off."  The 
conductor   then    pushed   him   off  the  ear  on    to  the  plat- 
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form  of  the  depot.  The  coupons,  it  nhoiild  bf  added, 
seem  to  have  been  detached  bv  the  plaintiff  in  the 
pre?*Dce   of  the   conductor,   cither   wholly   or    j)artially. 

The  pluiDtiff  had  a  fight  to  be  carried  to  his  place 
of  destination  in  the  defendant's  train  on  paying  the 
usuul  rate  of  fare  on  demand,  and  according  to  th " 
terms  of  the  contract  under  which  he  was  traveling. 
Those  terms  were  that  the  ticket  should  be  shown  to 
the  conductor,  who  would  detach  the  coupons.  It  wjis 
a  technical  violation  of  the  contract,  by  which  the 
coupons  were  rendered  void,  for  tlie  plaintiff  to  detach 
the  coupons  himself.  Upon  having  his  atlention  called 
to  (he  fact  that  it  was  the  condiictorV  duty  to  detach 
tbe  coupons,  be  should  at  once  have  de>i8ted,  and 
handed  tlic  book  and  coupons  to  the  condacfor.  If 
he  had  done  so,  and  the  cunductor  had  seen  the  cou- 
pons detached,  or  could  have  readily  ascert, lined  by 
inspection  that  they  had  l»een  torn  from  tlie  book,  it 
Would  haVe  been  the  duty  of  the  conductor  to  have 
received  the  coujwns.  But  he  was  clearly  not  Imund 
to  receive  the  detached  coupons  without  seeing  the 
ticket  or  book.  The  plaintiff's  proof  tended  to  show 
that  the  conductor  had  not  demanded  the  hook,  and 
that  the  book  was  not  tendered  to  him  until,  in  the 
process  of  ejection,  the  parties  had  reached  the  front 
platform.  The  defendant's  proof  was  that  the  con- 
ductor had  demanded  the  book,  and  the  phiintiff  had 
refused  to  deliver  it.  .\nd  the  remirk  of  the  con- 
ductor, testified  to  by  the  plaintiff  himself,  "that  he 
must  take  him  for  a  dimned  thief,"  slronglv  sustains 
the   defendant's   versoo  of  what   occurred,  for,  otherwise. 


Kailn-nd  v.  Hnr 


the  cxpreiasion  mouM  lie  unmeaning.  Be  this  as  it 
may,  the  real  contest  was  over  what  took  place  before 
the  tender  on  the  front  platform,  and  the  effeot  of 
that  tender.  If  the  plaintiff  reftiHed  to  deliver  his 
ticket  to  the  conductor  on  demand,  or  even  fiiited  to 
deliver  it  wlien  the  plaintiff  understt^od  that  it  was 
virtually  demanded  according  to  the  usage  in  such  ca- 
ses, and  the  jilaintiff  insisted  upon  making  payment 
with  the  coupons  which  he  him-self  had  detached,  the 
contr:ict  wsH  broken  by  him,  and  he  could  not  insist 
upon  its  performance  by  the  company.  The  conductor 
bad  a  right  to  put  him  off  the  train,  and,  upon  his 
refusal  to  go,  to  use  such  force  as  was  required  to 
accomplish  that  rcfriilt.  In,  this  view,  according  to  the 
plaintiff's  own  version  of  what  took  place,  the  defend- 
ant might  rrasouiibly  contend  that  it  was  in  no  wrong, 
at  least  up  lo  the  tender  on  the  platform.  The  de- 
fendant was  entitled  to  have  the  jury  specially  in- 
structed upon  the  law  applicable  to  such  a  state  of 
fact?.  It  was  ulso  entitled  to  a  special  instruction  as 
to   the   law   applicable    to   the   alleged    tender. 

Upon  exiimining  the  charge  of  the  court,  we  find 
-  that  it  lays  down  the  general  principles  regulatiuj^  the 
liability  of  a  railroad  company,  as  a  carrier,  to  a  per- 
son on  its  train  a.^  a  passenger,  and  the  measure  of 
damages  for  a  wrongful  eviction.  But  there  is  no 
charge  whatever  on  the  S)jecial  facts  of  this  case.  The 
defendant  re<]UC8led  his  Honor  to  give  certain  special 
instructions  to  cover  the  omi.ssinn,  which  he  declined 
to  do  upon  the  ground  that  he  had  already  given  them 
in  substance.      We  are  unable  to  concur  with  his  Honor 


APRIL  TERM,  1882.  185 

Kailrond  i:  Harris. 

in  tliU  respect.  Tlie  oharge  is  in  substance  that  the 
plaiotiff  iosists  that  he  was  wrongfully  ejected,  while 
the  defendant  contends  that  the  plaintiff  had  violated 
che  contract,  and  was  ejected  with  no  more  force  than 
was  necessary,  and  it  the  jury  shall  lind  that  plaintiff 
was  wrongfully  ejected,  their  verdict  should  be  in  his 
favor,  but  otherwise  in  favor  of  the  defendant.  It 
QO  where  instructs  the  jury  as  to  the  effect  of  the 
failure  or  refusal  of  the  plaintiff  to  show  bis  ticket 
to  the  conductor,  and  of  the  tender  of  coupons  de- 
tached hy  himself,  where  the  contract  between  him  and 
the  company  required  such  showing,  and  that  the  cou- 
pons  should  be  detached  by  the  conductor;  nor  the 
effect  upon  the  measure  of  .damages  of  what  took  place 
in  the  liody  of  the  car,  upon  the  supposition,  if  the 
jury  should  so  find,  that  the  plaintiff  had  violated 
the  contract,  and  that  no  more  force  was  used  than 
necessary  to  i-emove  the  plaintiff  from  the  cars,  he 
having  refused  to  go.  These  were  the  objects  of  the 
first  three  special  instructions.  The  defendant  was  en- 
titled to  have  the  jury  instructed  as  to  the  law  ap- 
plicable to  these  facts,  although  not  necessarily  in  the 
exact   languuge   of  the   instructions   presented. 

The  fourth  and  last  special  instruction  asked  by 
the  defendant  is  as  follows:  "If,  however,  you  find 
that  the  plaintiff  tendtred  the  conductor  hia  book  on 
the  platform,  aud  did  so  in  an  insulting  and  boister- 
ous manner,  cursing  the  conductor  at  the  time,  and 
the  conductor  declined  to  accept  the  fare  tendered  in 
btich  manner,  and  ej(;cted  him,  using  no  more  force 
than     necessary,     then     the     plaintiff    cannot     recover," 


ItBilroail  ''.  HorriK. 

Tbe  court  declined  to  so  charge,  but  instructed  the 
jury  that  it  mnde  no  difference  how  the  fare  was  ten- 
dered: "whether  in  a  rudp,  or  boisleoua  or  insulting 
manner,  the  agent  was  bound  to  accept  the  fare,  and 
you  need  not  consider  the  manner  of  the  plaintiff  in 
tendt-rin^   the   fare." 

If  the  pliiintiff  failed  to  pay  his  fare  at  the  time, 
when,  according  to  the  regulations  of  the  company,  it 
should  have  been  p:iid,  and  upon  reasonable  demand 
made  Iherefor,  he  himself  brolie  the  contract,  and  could 
not  insist  upon  its  fulfillment.  And  the  weight  of  au- 
thority is  that,  in  such  case,  he  cannot,  by  tendcriug 
the  fiire,  when  he  is  being  put  off,  or  upon  re-entry 
after  ejection,  acquire  a  right  to  passage:  Thomp.  on 
Carr.,  340,  where  the  cases  are  collected  in  a  note.  The 
right,  it  is  said,  to  refuse  to  transport  tiio  plaintiff 
further,  and  to  eject  him  from  the  train,  would  be  im 
idle  and  useless  exercise  of  legjl  authority,  if  the  porly 
who  had  hiiherto  refused  t>  |>erform  (he  contract  by 
[raying  Ills  fare  whfii  duly  demanded,  could  immedi- 
ately re-enter  the  ears  and  claim  the  fulfillment  of  the 
contract:  O'BWen  v.  Boston,  etc.,  R.  Co ,  16  Gray,  20. 
If  one  passenger,  it  h:i8.been  said,  might  by  his  un- 
justifiable conduct  tlebiy  the  train  to  put  him  off,  nn- 
other  miu;ht  do  the  same  thing,  and  thus  llie  utmost 
irreguliirity  in  the  running  of  the  tniin  be  produced, 
jopardizing  the  safety  of  the  conifiany's  property,  and 
the  lives  of  all  "n  boiird :  Hililmrd  v.  Nein  York,  etc., 
R.  Co.,  15  X.  Y.,  455;  Slotf  v.  (JnmpbeJJ,  32  S.  J.  L,, 
309;  Fulio<^  v.  Grand  Trunk  li.  Co.,  17  U.  C,  428. 
The   sirict   rule    thus    laid   down    ought,   perhaps,   to   be 
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confined  to  willful  violuttona  of  coDtract  upon  proper 
demand.  It  would  not  apply,  as  we  held  ia  a  recent 
case  at  Nashville,  where  the  passenger  went  on  board 
under  an  honest  belief  that  he  could  pay  his  fare  in 
a  particular  form,  and  wa»  unable  to  pay  in  any  other 
way,  and  a  tender  was  made  by  a  third  person  on 
his  behalf  while  he  was  being  ejected.  Nor  will  it 
apply  'vrhere  there  wne  an  honest,  although  mistaken 
assertion  of  right,  when  the  tender  was  made  by  the 
passenger  himself  while  quietly  submitting  to  the  legal 
right  of  the  company  to  eject  him.  But  the  rule 
would  esist  only  in  name  if  a  passenger  who  had  will- 
fully violated  his  contract,  and  compelled  the  officer 
of  the  company  to  resort  to  force  to  remove  him,  were 
permitted  to  obtain  the  full  benefit  of  the  contract  by 
a  tardy  and  ungracious  tender,  made  in  a  manner  to 
dbturb  other  passengers,  and  tending  to  a  breach  of 
tiie  peace.  A  passenger  is  not  entitled  at  any  time 
to  tender  his  fare  in  a  rude,  boistenius  and  insulting 
manner,  although  ordinarily  the  manner  would  not  be 
permitted  to  invalidate  the  fact.  He  certainly  has  no 
such  right  when  he  is  being  lawfully  ejected  for  a 
mllful  breach  of  contract.  Of  course,  we  do  not  mean 
to  express  any  opinion  on  the  facts  of  this  case.  It 
is  the  province  of  the  jury  to  pass  upon  them,  under 
»  proper   charge   of  the    law. 

The  judgment    must   be   reversed,   and   the   cause  re- 
manded  for   a   new    trial. 


F.    Sylva    DeAki'shant    v.    Clbmesce    DbLagebty, 
Charles  Patton,  el  al. 

Truiitee  anb  Ceswui  ^^VE  TRr»r.  Trn«l  property.  A  eonveved  a  tract  of 
land  to  L  by  deed,  acknonledgetl  and  registered,  no  liem  retained. 
A  by  contract  was  to  receive  an  anauity  from  I^  and  at  his  death  to 
't>e  fiaid  a  sum  of  money,  which  wa>>  to  be  a  prior  lien  n))Oii  all  hia 
proj^rly.  This  eontracl  wan  unregistered.  L  tinder  a  contract  put 
P,  his  a^nl,  in  pota^xoioD  of  the  land.  L  left  the  country  and  P  filed 
a,  bill  against  him  as  a  non-renident  for  acrount,  and  the  land  waa 
sold.  S  became  the  purchaser,  and  afterwards  conveyed  to  P,  who 
all  the  time  wag  in  [MWRCBsion.  L  died  abrjad,  and  his  heirs  com- 
menced Huit  against  P  for  ihe  land,  which  was  cumpromisod  by  fciv- 
ing  the  heiiK  a  part  of  the  land.  A  lilea  bill  to  enforce  her  contract. 
Hdrl,  she  was  entitled  to  have  the  land  sold  to  pay  her  the  amount 
due,  liulh  tlie  land  held  by  P  and  by  the  heirs.  The  agent  could  not, 
without  notice,  change  the  charaeler  of  his  possesaion  ao  as  to  make 
it  Bilverse.  The  heirs  take  the  real  cKtate  subject  to  all  burdens  im- 
posed upon  the  property, 

FBOM  SHELBY. 


Appeal  from    the   Chancery  Court  at   Meinphis.      R. 
J.  Morgan,  Ch. 

W.  M.   Randolph  for  cuiaplaioaat. 

T.  W.  Brown,  H.  M.  Hill  and  Geo.  Gillham  for 
-defendants. 

Freeman,  J.,  delivered  the  opioion  of  the  court. 

This    case    has    lieen    argued    with    much    zeal    and 
ability   by   counsel,   and    we   proceed   to   give   the   result 
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of  our  investigation  of  the  fiicts  as  presented  by  the 
record.  The  original  bill  of  complainant  was  filed  on 
the  2dth  of  March,  1874.  Several  amended  bills  were 
subsequently  filed,  which  make  up  the  ground  of  the 
relief  sought.  A  short  statement  of  &ctB  will  serve ' 
to  present  the  questions  for  decision,  on  which  the 
result  must  turn. 

On  the  9th  of  October,  1860,  Eugene  DeLagerty, 
in  the  State  of  Kentucky,  entered  into  the  following 
contract  with  complainant:  "Know  all  men  by  these 
presents,  that  Eugene  DeLagerty,  of  the  State  of 
Kentucky,  in  the  United  States  of  America,  does  hereby 
acknowledge  himself  indebted  to  Frances  Sylva  Phi- 
gmpal  DeArusmaot  in  the  sum  of  fifty  thousand 
dollars,  for  property  sold  to  him  by  the  said  Frances 
Sylva  P.  DeArusmant ;  and  the  said  Eugene  DeLa- 
gerty hereby  binds  himself  and  his  heirs,  administra- 
tors and  assigns,  to  pay  the  said  Frances  Sylva  De 
Arnsmant,  or  her  assigns,  the  sum  of  five  thousand 
dollars  during  each  and  every  year  of  her  natural  life, 
said  sum  to  be  paid  on  the  first  day  of  November  in 
each  year;  and  it  is  distinctly  understood  and  agreed 
by  and  between  Jhe  said  parties,  that  in  case  the  said 
Engene  DeLagerty  should  die  before  the  said  Frances 
Sylva  DeArusmant,  then  she  and  her  heirs  and  as- 
signs shall  have  a  lien  preferable  and  prior  to  all 
others,  upon  the  estate,  real,  personal  and  mixed,  of  the 
said  Eugene  DeLagerty,  for  the  payment  of  said  sum 
of  fifty  thousand  dollars,  as  wpII  as  for  the  payment 
of  any  portion  of  the  said  annuity  which  may  then 
remain    due   and     unpaid."       This    instrument    was   not 
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registered  at  the  time,  nor  until  after  the  commence- 
iDent  f>(  this  suit,  prohably  in  1878,  not  long  before 
the   final    decree. 

The  complainant  was,  at  this  time,  owner  of  a  large 
trnct  of  land  in  Shelby  county,  Tennesspe,  on  the 
Memphis  and  Charleston  Railroad,  about  twelve  or 
fourteen  miles  from  the  city  of  Memphis.  Thia  land, 
probably  fourteen  hundred  acref,  was  uncleared,  with 
a  large  amount  of  valuable  timber  on  it.  On  the 
31st  of  January  after  this,  1861,  complainant  executed 
to  DeLagerty  a  deed  conveying  thin  body  of  land  to 
him,  which  deed  was  registered  in  Shelby  county  soon 
after  its  execution.  This  deed  on  its  face  expresses 
the  consideration  for  it  to  bave  been  thirty  (Imusand 
dollars,  to  be  paid  by  DeLagerty,  the  receipt  whereof 
watt  acknowledged  in  the  face  of  if.  No  lien  wa-s  re- 
tained  for   the   purchase   money    in    said    deed. 

It  is  shown,  however,  pretty  clearly,  and  is  not 
seriously  questioned  in  argument,  that  the  price  of  this 
land  made  up  a  part  of  the  con sidii ration  for  the  con- 
tract of  date  of  October  9th,  1860 — the  other  twenty 
thousand  dollars  being  probably  the  consideration  for 
certain  mortgages  on  pro|>erty  in  the  city  of  Cincin- 
nati, which  were  also  transferred  (or  are  said  to  have 
been)  by  complainant  to  fjaid  DeLigerty.  Complain- 
ant at  this  time  is  shown  to  have  resided  in  the  family 
of  DeLagerty,  and  had  done  so  since  1868.  He 
was  a  relative  of  Frances,  wus  married  and  had  sev- 
eral children — his  mother  being  a  woman  of  some 
wealth,  and  residing  in  the  city  of  Paris,  France, 
These   transactions   took   place  in  the  city  of  Covington, 
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Kentucky,  where  the  parties  then  resided.  About  this 
time  DeLagerty  seems  to  have  conceived  the  dtsign  of 
sending  his  wife  lo  Paris,  with  probably  one  of  the 
rhildren,  and  it  is  to  be  more  than  suspected,  his 
jmrpose  was  to  form  a  conuectioa  with  complainant,  to 
which,  we  take  it,  she  was  not  averse.  We  need  not 
go  JDto  the  evidence  in  support  of  this  suggestion,  as 
it  does  not  materially  bear  upon  the  solution  of  the 
ii^l  questioiiB  on  which  the  rights  of  the  parties  in 
tiiig  case  depend.  Suffice  it  to  say,  that  his  wife  was 
sent  to  Paris,  from  which  place  she  never  returned  to 
America,  nor  do  we  think  it  was  desired  or  expected 
by  either  complainant  or  DeLagerty  that  she  should 
fver  do   so,   when   she   left. 

Not  long  after  the  contract  of  October  9th,  1860, 
DeLagerty  entered  into  the  foUowinj;;  contract  with  de- 
fendant, Charles  Patton,  "  Doctor  DeLagerty  having  a 
certain  qnantity  of  land  in  the  vicinity  of  Memphis, 
Tennessee,  commonly  called  the  Xeshuba  tract,  and  be- 
ing anziuus  to  have  the  same  cleared  jind  put  into 
suitable  condition  for  firm  or  other  purjwses,  has  this 
day  entered  into  the  following  contract  with  Charles 
Patton,  to- wit:  The  s;iid  Charles  Pution  agree*  to  de- 
vote his  undivided  lime  and  energies  in  carrying  out 
the  ubove  intention  iiccording  to  instructions  furnii<hod 
hira  by  said  Dr.  Del^ngerty,  iind  in  considenitiim  of 
the  perfect  perfonnanc-e  of  said  work  lie  is  lo  receive 
in  compensation  twenty  per  cent,  on  the  prixlucts  sold 
iff  said  land,  viz.,  firewood,  lumber  nnd  other  farm 
products,  jifier  deducting  exjwnscs.  All  sahfs  made  on 
a  credit    will   be   at   the    risk    of  said    Dr.    DcLngcrty. 
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The  above  allowance  of  twenty  per  cent,  ia  in  coq- 
eideration  of  Charles  Patton  remaining  in  the  above 
employment  until  the  whole  work  ia  performed,  and 
in  case  he  should  desire  to  leave  said  employment  at 
an  earlier  day  and  previous  to  the  work  being  per- 
formed, then  the  above  per  eentage  will  be  reduced  to 
ten  per  cent.  The  work  will  be  considered  done  when 
the  lots  No3,  1,  2,  o,  6,  7  on  said  tract,  surveyed  by 
W.  E.  Rncker,  of  Memphis,  are  sufficiently  cleared  for 
residences,  and  the  bottom  land  lot^,  I,  2,  '-i,  14  and 
15,  north  of  Wolf  river,  are  cleared  and  disposed  of, 
and   the   products   sold. 

Dr.  DeLagerty  will  also  furnish  Charles  Patton  a 
house  and  garden  lot  for  himself  and  family  .on  the 
premises;  furthermore,  Charles  Patton  is  to  receive  on 
account  of  his  services,  fifty  dollars  monthly,  and  at 
the  expiration  of  each  year  the  compliment  of  ten  per 
cent,  of  the  sales  which  have  been  made,  the  balance 
to  be  placed  to  his  credit  until  a  final  settlement. 
This  contract  to  commence  on  the  16th  day  of  No- 
vember,   1860." 

In  pursuance  of  this  contract,  Patton  came  down 
to  Shelby  conuty  from  CincioDati — his  family  following 
soon  after,  and  commenced  operations — both  parties  ev- 
idently having  most  eKtravagaut  views  as  to  the  result 
of  the  contemplated  establishment — the  Frenchman,  Dr. 
DeLagerty,  going  no  doubt  far  beyond  the  cooler 
American .  in  these  anticipations.  Miss  DeArusmant 
came  down  with  these  p  rties;  but  the  excitement  in- 
cident to  the  opening  scenes  of  the  war,  no  doubt  sug- 
gested  to   these   parties   that   a   return    to  the  north  waa 
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more  ia  accord  witb  their  plans,  and  so  they  retiimed 
to  CiDcinnati,  and  from  thence  went  to  Philadetpliia, 
and  not  long  after  were  married  in  New  Jersey — Miss 
DeArusmant  insisting  (and,  we  take  it,  she  thinks  truly) 
that  she  belisved  the  wife  had  died  after  her  return 
to  Paris — Dr.  DeLagerty  having  so  informed  her. 
That  he  believed  this,  we  do  not  believe — except  on 
the  principle  that  we  readily  persuade  ourselves  of 
the  truth   of  that   which    we   desire   to   be   true. 

We  may  say  here  in  passing,  that  it  does  not  ap- 
pear that  Patton  knew  anything  of  the  contract  for 
the  Aity  thousand  dollars,  the  annuity,  nr  in  fact  any- 
thing definite  of  the  plans  of  these  people,  whose  no- 
tioQS  of  propriety  were  evidently  uutiiide  the  ninge  of 
his  experience.  Complainant  swears  in  her  depD^itiun 
he  did  know  all  their  plans;  but  this  is  denied  by 
Patlon  in  his  answer  as  well  as  in  his  deitosition,  and 
must    be   decided   as   not   proven. 

Complainant  and  DeLagerty  i-emained  in  Philadil- 
phis,-  or  the  neighborhoud,  in  most  straitened  circum- 
stances until  probably  1867,  when  they  went  to  Scot- 
land, where  she  had  an  estate  yielding,  it  seems,  about 
tvo  thousand  dollars  per  annum.  On  this  they  lived 
for  some  time,  when  the  property  was  stdd,  and  they 
started  to  the  continent,  wher.i  at  Siunna,  in  Itjly,  he 
died,    23d   of  December,    1H73. 

Before  leaving  Scotland,  complainant  conee<les  slie 
was  informed  that  the  wife  was  not  dfad,  as  she  pro- 
ftsses  to  have  believed,  but  this  seems  not  in  the  least 
to  have  tended  to  relax  her  hold  uu  the  ill  gotten 
husbaod. 

13— VOL.  9. 


During  all  thirt  time,  Patton  remained  on  the  lands, 
holding  for  DeLagerty,  carrying  out,  as  far  as  we  can 
flee,  the  terms  of  his  contract  in  good  faith,  as  far  as 
it  nould  be  done  in  view  of  the  disturbed  condition 
of  the  country,  l>eLagerty  was  expected  to  return  in 
the  spring,  perhaps,  when  he  left,  but,  as  we  have 
said,   did    not   do    no.  • 

In  this  situation  of  things,  after  making  inquiry 
liy  writing  to  parties  intimate  with  Deljagerty  as  to 
his  whereabouts,  with  no  result,  on  the  loth  of  May, 
1865,  he  filed  his  bill  in  the  common  law  and  chan- 
cery court  at  MemphiB,  stating  the  contract  between 
them,  the  purchase  of  the  land  from  complainant  by 
Deljagerty,  and  adds,  that  be  was  not  informed  as  to 
what  considerution  was  paid  Miss  DeArusmant,  but 
su^ested  that  his  best  information  and  belief  is,  that 
she  still  retains  in  equity  and  in  right  an  iutPrest, 
though  an  exceedingly  small  and  remote  one.  in  said 
land,  and  should  justly  be  regarded  and  treated  as  to 
some  slight  extent  part  owner  thereof.  She  was,  in 
view  of  this  assumed  interest,  made  at  first  party  to 
this  bill,  but  afterwards  it  was  dismissed  as  to  her, 
for  reasons  stated  in  the  order.  These  statements  of 
the  bill  are  explained  in  the  answer  fully  a^  follows ; 
That  the  recoids  of  Shelby  county  had  been  removed 
from  the  State,  and  it  Wiis  assumed  that  she  might 
have  retained  some  inti'rest  or  right  as  to  the  land 
in  the  deed  from  her  to  DeLagerty.  When  access 
was  had  to  these  records,  it  was  seen  thai  she  had  do 
Buob    interest   therein   appearing;     and  thereupon    Patton 
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dismissed  his  bill  as  to  her,  staling  the  above  reaeons 
subatBntially   in    the   decree   of  dismissal. 

This  bill  was  based  first  on  the  theory  that  Pat- 
taa  had  taken  chaise  of  the  property  as  agent, 
uuder  the  written  contract;  that  the  contract  bad  beeo 
kept  by  bim,  and  that  his  services  had  been  given, 
by  which  he  had  entitled  himself  to  the  compensation 
stipulated  for,  and  propuses  an  account  of  the  trana- 
tiuna   between   the    parties. 

In  addition,  there  was  a  large  claim  made,  based 
on  the  theory  that  Del^agerty  had  agreed  to  erect  a 
Eaw-mill  on  the  place,  for  sawing  the  timber  into  luur 
ber  for  sale — was  to  furnish  a  hotel  or  station  house 
at  the  railroad,  and  they  were  also  to  carry  on  a  large 
brick-yard,  together  with  perhaps  other  undertaking*^ 
from  which  it  was  contended  by  Patton,  that  he 
should  receive  at  least  i$o,000  per  annum,  and  that  he 
had  been  induced,  in  view  of  the  performance  of  these 
verbal  agreements,  to  break  up  his  home  in  Cincinnati, 
and  settle  on  the  land;  but  that  DeLagerty  had  failed 
to  do  any  of  the  things  agreed,  and  had  left  the 
United  States,  with  no  effort  on  his  part  to  perform 
hirt  contract,  and  so  he  claimed  he  was  entitled  to  re- 
cover on  this  score.  He  filed  with  his  bill  his  ac- 
count as  agent  itemized,  showing  what  he  claimed  was 
the  stale  of  ihe  account  between  thciii ;  and  then  an 
item  for  the  profits  promised  by  (he  assumed  verbal 
contract,  to  wit,  profits  on  brick-yard,  saw  mill,  ani 
silee  of  all  kinds  of  produce  from  the  Neshoba  farm, 
which  amounts  to  $25,000.  He  credits  DeLigerty 
with    moneys   received   from  a  note  sent   him   to   collect, 
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widi  proceeds  of  cord-wood,  cottoD  and  other  things, 
to  the  amount  of  $4,203.58 ;  aud  for  balance  claimed 
to  be  due,  he  seeks  a  decree  against  DeLagerty,  and 
has  an  attachment  against  thi;  Neshoba  lands,  on  the 
ground   that   ho   was   a   non-resident. 

We  heed  not  go  through  the  history  of  this  case, 
further  than  to  aay,  it  proceeded  to  a  decree  by  reg- 
ular stages,  after  a  publication  as  to  DeXiagerty,  and 
the  land  was  ordered  to  be  sold,  and  was  suld  by  the 
clerk  and  master  on  the  15th  of  October,  1866,  when 
Nelson  Speers  became  the  purchaser,  by  his  agent,  a 
son,  who  it  seems  resided  on  the  place,  at  the  sum 
of  $21,335,  giving  his  notes  due  at  six  and  twelve 
months,  for  the  price.  On  the  8th  of  December,  1866, 
this  report  of  the  clerk  and  master  was  acted  on,  and 
the  sale  confirmed,  the  title  divested  out  of  DeLagerty 
and  vested  in  the  purchaser,  and  he  ordered  to  be  pnt 
in  possession  of  the  same,  a  lien  being  retained  for 
payment   of  the   purchase   money. 

The  matter  thus  stood,  until  February,  1867,  when 
the  clerk  reported  that  tfee  costs  bad  been  paid,  $351. 
He  further  reported,  that  Charles  Pafton,  for  whose 
benefit  the  sale  was  made,  had  offered  to  take  the 
notes  of  Speers,  the  purchaser  of  the  land,  for  their 
full  amount,  and  receipt  for  the  same  aa  ao  much  paid 
on  his  decree,  which  was  recommended  to  be  accepted, 
Which  report  was  confirmed  and  approved  by  the  court 
in  March,  and  a  final  decree  entered,  satisfying  Pat- 
ton's  debt,  and  again  formally  vesting  the  title  in  S[>eers, 
the  purchaser,  and  a  judgment  was  rendered  over  { 
against    DeLagerty    for   the    balance   of   his   debt   ascer- 
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tained  in  the  origioEil  decree.  In  this  decree,  however, 
a  lien  is  expressly  retaioed  in  favor  of  Patton,  for 
payment   of  the   notes   hy   him   received. 

Under  this  decree  Speers  claimed  title  to  the  land, 
Patton  claiming  to  occupy  it  under  him  and  hold  for 
him,  till  the  spring  of  1874  (March  8th,  1874}  when 
Speere  conveyed  it  to  Patton  by  a  quit  claim  deed, 
from  which  time  he  held  for  himself,  as  he  says. 
Tbe  bill  in  this  case  was  filed  soon  after  this  convey- 
ance,  March    28tb,    1874. 

This  bill  goes  on  the  theory,  first,  that  complain- 
ant is  for  some  cause  entitled  to  have  the  deed  made 
by  her  to  DeLagerty  cancelled,  and  the  sale  to  Speers 
declared  void,  and  the  conveyance  to  Patton  also  de- 
clared void,  and  title  revested  in  her.  Wc  need  bnt 
say,  thfere  is  no  ground  on  which  she  can  claim  title 
to  the   land. 

The  alternative  relief,  however,  is  sought  that  she 
shall  he  entitled  to  charge  upon  the  land,  by  virtue 
of  tbe  contract  of  October  9th,  1860,  as  the  consid- 
eration of  the  conveyance  of  January,  1861,  the  fifty 
thousand  dollars.  We  need  but  say,  that  only  thirty 
thousand  dollars  is  pretended  to  have  been  the  cod- 
dderation  of  that  conveyance ;  no  lien  is  retained  on 
the  land,  the  contract  was  not  registered,  and  no  notice 
of  the  lien  or  preference  therein  brought  home  to 
Patton,  and  if  he  is  not  affected  by  other  equities, 
then  no  lien  can  be  enforced  as  a  vendor's  lien  against 
the   land    in   his   hands. 

The  next  alternative  relief  sought  by  the  bill  is  on 
the    theory  -  that    she    is   a   creditor    of    DeLagerty,    by 
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virtue  of  the  contract  of  October  9th,  1860,  and  is 
entitled  to  charge  the  land  with  the  sum  therein  spe- 
cified,  and  have  a  prefereoce  by  its  terms  on  all  his 
estate. 

The  main  question,  we  take  it,  in  this  case  i^, 
whether  as  such  creditor,  she  is  entitled  to  charge  the 
lands,  and  appropriate  them,  either  in  the  hands  of  the 
heirs,  to  whom  five  hundred  acres  wei'e  decreed  in  a 
compromise  decree,  or  in  the  hands  of  Patton,  as  hold- 
ing under  Speers,  and  he  under  the  decree  made  for 
Hale  of  the  land  in  the  case  of  Paiion  v.  DtLagerty, 
which    we   have   referred   to. 

Several  grounds  are  presented  and  urged  with  much 
ability  in  favor  of  this  relief,  as  against  the  entire 
lands,   some   of  which    we   notice. 

The  bill  and  amended  bill  simply  attack  the  sale 
of  Patton,  obtained  under  the  decree,  on  the  ground 
that  it  was  void  for  want  of  proper  publication,  as 
required  by  law  in  order  to  bring  DeLage.rty  before 
the  court;  and  then  because,  on  the  facts  chained,  of 
the  relationship  between  Patton  and  DeJ^agerty,  the 
claim  presented  in  his  bill,  and  the  whole  proceeding, 
was  fraudulent  as  to  DeLagerty,  and  bo  Patfon  holds 
the  property  subject  to  the  rights  of  the  creditor  of 
DeLagerty,  as  having  fraudulently,  through  the  ygency 
of  a  suit  in  chancery,  obtained  the  legal  tit^  to 
himself.  ^ 

In  addition  it  is  charged  that  when  DeLagerty  \left 
the  land  in  January  or  February,  1861,  to  go  to  Ken- 
tucky, Patton  was  left  in  possession  of  the  land  ai^d 
in   charge   of    it,   to   take    care   of    it,   occupy   and   pro^^ 
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lect  the  rights  and  intereets  of  DeLagerty  and  also  of 
complainant,  during  their  absence.  So  far  as  any  un- 
dertaking for  GODiplainant  is  concerned,  we  need  but 
say  here,   the   proof  fails   to    make   out   the   case. 

We  need  not  discuss  all  the  various  questions  ar- 
goed   by   counsel. 

Whether  Patton's  decree  was  valid  or  invalid,  the 
statute  of  limitations  would  be  a  bar  to  any  assertion 
of  the  right  of  complainant  as  a  creditor  of  DeLmgerty, 
as  it  would  be  to  DeLagerty  had  he  suejl  himself — 
provided  he  ia  not  precluded  from  insisting  on  the 
lapse  of  time  by  other  considerations.  But  the  real 
question  is,  could  Fatten,  under  the  facts  in  this  case, 
set  lip  title  under  the  statute,  or  was  he,  by  reason 
of  the  relations  between  him  and  DeLagerty,  as  tenant, 
or  agent  in  possession  of  the  lanils,  precluded  from 
pnrcha<iing  or  asserting  a  title  to  the  same  in  the 
»ay    it    was   done"? 

We  have  had  some  difficulty  in  reaching  a  conclu- 
sion on  this  question.  The  principle  is  one  of  un- 
questioned soundness,  as  held  by  this  court  in  the  case 
of  Armstrong  v,  Campbell,  3  Yer.,  201,  that  a  trustee 
or  party  having  control  or  charge  of  property  charged 
vith  a  tru^t  for  another,  such  an  agent,  or  attorney 
in  fact,  cannot  by  any  act  ot  his  own,  without  com- 
municntion  with  the  cestui  que  triisi,  so  change  the  char- 
acter of  his  possession  as  to  make  it  adverse;  and 
even  if  he  sell  the  pro|>erty  or  part  with  it  in  any 
way  to  one  in  whose  favor  time  would  run,  and  af 
terwards    regsiiu    the    property    by    purchase   or   descent, 
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he   sh:ill    hold    it   iociiraliered   with   the  trust.      See  also, 
McDonald  v.  McDonald,  8  Yer.,  149 ;     10  Yer.,  104. 

The  case  in  3  Yerger  was  this:  Campbell,  as  at 
torney  at  law  and  in  fact,  agreed  to  attend  to  the 
businest)  of  Armstrong  with  reference  to  certain  laods 
granted  to  hira  and  Dougherty  in  Tennessee.  Camp- 
bell undertook  to  ascertain  the  locality  of  the  laods, 
and  sell  Aimstrong'a  half  to  the  best  advantage,  and 
was  to  receive  one- third  of  Armstrong's  one-half  of  the 
lands,  ai'  eonipensation,  or  one-third  of  the  money  for 
which  he  might  sell  them.  Campbell  sold  part  of  the 
lands  to  Trimble,  for  his  own  protit  in  fact,  and  re- 
'ceived  a  reconveyance  from  Trimble.  This  court  held 
that  the  original  trust  being  by  contract,  that  when 
Campbell  obtained  title  to  the  lands  again  the  trust 
continued  fastened  upon  them  iu  his  hands,  and  Arm- 
strong was  entitled  to  have  them.  The  principle  is, 
that  the  partit-s  still  occupied  precisely  the  same  rela- 
tion to  each  other  as  before  the  sale  and  purchase — 
the  ooe  as  principiil,  the  other  as  agent — there  having 
been  no  notice  of  any  adverse  or  antagonistic  holding 
on    the   part  of  the   trustee. 

The  question  is,  was  I'atton  in  possession  of"  the 
lands  by  contract  as  agent,  holding  the  same  for 
ReLagerty,  having  charge  and  control  of  them,  and 
bound   to   pro'ect   the  title? 

As  to  the  written  contract,,  it  may  well  lie  doubted 
whether  it  furnishes  clear  evidence  of  such  relation ; 
but  Patton,  in  his  deposition,  swears  definitely,  that 
when  DeLagerly  left  the  place  in  January  or  Febru- 
ary,   1861,   to   go   to     Kentucky,   that    he    left    him     in 
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charge  of  the  land,  and  that  he  held  up  to  the  entire 
boundaries  of  the  land,  it  having  been  lately  auri^eyed 
and  a  map  made  of  the  same,  which  was  in  ^is  pos- 
session. He  further  swears  he  was  holding  it  for 
DeLagerty,  and  he  so  continued  to  hold  until  the  sale 
under  the  chancery  decree,  when  he  began  to  hold  for 
Speers,  the  purchaser,  and  then  in  1867,  when  re- 
conveyed  to  him  by  Speers,  he  held  for  himself  under 
that  conveyance.  This  is  the  clear  and  definite  result 
of  the   proof  as   made   by   himself. 

We  have  the  case,  then,  of  a  party  left  in  charge 
of  and  in  possession  of  land  by  the  owner,  who  pro* 
cures  the  same  to  be  Bold,  on  a  claim  which  we  can 
see  was  in  the  larger  part  groundless  of  legal  right, 
and  then  regains  the  title  in  payment  of  his  assumed 
debt.  Unquestionably  he  must  be  held  on  this  aspect, 
as  in  possession  as  of  the  old  contract,  and  holding 
charged  with  the  same  trusts  in  favor  of  the  party 
for  whom  he  held  before  the  sale  and  purchase  by 
him.  We  think  this  is  all  clear,  and  needs  no  fur- 
ther  argument   to   support   it. 

But  a  question  of  no  little  difficulty  is  now  pre- 
sented,  arising   out   of  the   following   state   of  facts : 

In  1871,  long  aAer  Patton  had  purchased  and  was 
in  possession  of  the  land,  the  heirs  of  DeLagerty  com- 
menced and  prosecuted  a  suit  in  the  chancery  court, 
to  recover  this  land,  alleging  the  invalidity  of  the 
whole  prnce<'ding,  and  seeking  to  have  it  annulled. 
This  suit  proceeded  regularly  until  there  was  a  com- 
promise decree  made,  in  all  things  formal  and  regular, 
by  which   the   court  decreed   five   hundred   acres   of  the 
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land  to  the  heirs  of  DeLagerty,  and  the  balance  to 
Pattoii.  What  shall  be  the  effect  of  this  on  com- 
plainant's rights  as  a  creditor  of  DeLagerty,  with  a 
general  litn  on  all  his  pro|)prty,  real  and  personal,  as 
between  him  and  her,  after  his  death — not  one  fixed 
before  and  at  the  time  of  the  contract — bill  one 
contracted  to  nrise  on  his  death?  This  is  the  sole 
claim  of  comj>latnant,  and  she  can  stand  on  nothing 
else. 

It  is  to  be  reiuiirked  in  discussing  this  question, 
that  complainant's  lien,  as  per  her  contract,  is  not  a 
specific  lien  on  any  particular  property,  but  is  only 
"a  lien  preferable  and  prior  to  all  others,  upon  all 
the  estate,  real,  personal  and  mixed,  of  the  said 
Deljagerty,"  at  his  death — he  dying  before  complain- 
ant. 

Is  she  not,  by  the  terms  of  the  contract,  confined 
to  the  property  rights  he  may  have  actually  had,  and 
can  she  assert  any  above  him,  as  against  any  party 
who  hud  an  adverse  claim  over  him,  and  stronger  than 
his'' 

It  may  he  as.sumed  that  she  was  confined  in  the 
assertion  of  her  lien,  to  the  property  which  he  auiu- 
ally  owned  at  liis  death.  But  then  she  was  no  party 
to  the  proceedings  between  DcLigerty's  heirs  and  P..t- 
ton,  and  her  rights  attached  on  the  dt-ath  of  Del^gerly 
and  overrode  the  rights  of  the  heirs  by  descent,  being 
by  contract  witli  their  ancestor,  so  that  they  tooit  sub- 
ordinate to  her  right.  This  being  so,  her  right  was 
indeptndent  of  :ind  separate  liom  the  litle  of  the  heirs, 
and    stands   unaffected    by   the   coni[)n)mi8e   decree. 
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It  follows,  that  the  complaiaant  is  entitled  to  en- 
force her  lien  as  gainst  the  laod  in  his  hands,  and 
it   will    be   so   decreed. 

The  only  other  question  is,  as  to  whether  this 
claim  is  superior  to  the  claim  of  the  heirs  of  DeLa- 
gerty?  Without  discussing  the  question,  we  hold  that 
it  is.  They  take  the  shoes  of  their  ancestor,  take 
subject  to  all  legal  burdens  imposed  on  the  property 
by  him,  and  therefore  cannot  resist  the  lien  of  com- 
plainant, time  not  having  created  the  bar  of  any  stat- 
nte   of  limitations   in   their   favor. 

A  decree  will  be  drawn  in  accord  with  this  opin- 
ion, enforcing  the  lien  of  complainant  by  sale  of  the 
land  in  controversy.  The  clerk  of  this  court  will 
make  the  sale,  selling  in  such  parcels  as  may  be 
deemed  best,  under  the  direction  of  cpmplainant's  coun- 
sel, or  as  at  present  laid  off.  No  account  or  other 
■natter  growing  out  of  occupation  of  the  land  by  Pat- 
ton,  or  other  equity,  is  before  us  on  this  record,  there- 
fore  nothing   decreed    in   these   matters. 

Costs   paid   out   of  the   fund. 
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Edwards  and  Wife  v.  Wm.  Boyd,  and  Boyd  «.  Ei>- 
WABDS  and  Wife. 

MA-BRIED  Wombh.  MortgagK.  Hiiibuad  agent  of  eridilor.  Whm.  Where 
the  husband  procares  bis  wifeV  conveyuice  to  homeatead,  or  to  her 
lanils,  til  secure  a  pre-existing  debt  uf  hit.,  lie  will  be  regarded  as  the 
agent  of  the  creditor,  who  will  be  bound  hy  the  husband'a  aclions. 

FROM   WBAKLBV. 

Appeal  from  the  Chancery  Court  at  Dresden.  Johk 
SOMEK-S,    Ch. 

C.  M.  EwiNG  and  N.  X.  Edwards  for  Edwards. 
H.  H.  Babe  and  M.  D.  Cahdwell  for  Boyd. 
Freeman,   J.,   delivered   the   opinion   of  the   court. 

The  contest  io  this  case  is  over  the  question,  whether 
the  wife  of  Edwards  has  released  her  homestead  right 
in  seventy-five  acres  of  land  on  which  the  family  re- 
sided, by  the  privy  acknowledgment  of  a  deed  of  trust 
in  favor  of  defendant  Boyd,  and  made  to  him  to  se- 
cure   a   pre-existent   debt   due   him   from   the  husband. 

The  bill  goes  on  two  propositions.  First,  that  the 
signature  and  privy  acknowledgment  of  the  wife  was 
obtained  by  fraud  and  under  a  collusive  arrangement 
between  the  husband  and  said  Boyd,  by  which  the 
wife  was  to  be  made  believe  she  was  signing  deeds 
for   two   other   tracts   of    laud    sold    to    Boyd,    and    the 
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&ct  that  ebe  was  signiog  a  coDvejanoe  of  her  home- 
stead  coDcealed   from   her. 

We  Deed  hut  say,  that  while  there  are  some  sus- 
picioos  circumstances  shown  ten  ding  to  support  t^'is 
theory,  yet  it  is  positively  proven  alone  by  the  testi- 
mony of  the  husband,  and  is  with  equal  emphasis  dis> 
proved  by  Boyd,,  and  as  they  are  the  only  parties 
who  probably  know  the  facts  of  the  transaction,  the 
proof  is  pretty  equally  balanced,  and  complainant  tails 
to   make   out   her  case. 

The  other  ground  is,  that  the  wife  did  not  know 
the  contents  of  the  paper  signed,  and  signed  it  against 
her  will,  and  not  freely,  voluntarily  and  understand-' 
ingly,    as   required    by   our   statute. 

This  case  differs  from  the  case  of  Shields  v.  Netft- 
eriand,  5  Lea,  197-8,  in  that,  the  conveyance  was  not 
made  for  a  valuable  consideration  then  advanced  on 
the  &ith  of  it,  and  also,  in  that  case,  the  husband  who 
procured  the  signature  of  the  wife,  was  clearly  not 
acting  as  the  agent  of  the  creditor,  but  was  acting 
for  himself,  in  procuring  the  wife's  signature  to  the 
deed. 

In  this  case  it  clearly  appears  that  the  conveyance 
and  signature  by  the  wife,  was  to  secure  a  pre-existent 
debt  to  Boyd.  That  the  husband  was  in  failiug  cir- 
cumstances, and  Boyd  had  a  mortgage  on  lands,  to 
which  the  wife  was  not  a  party,  and  had  discharged 
a  mortgarge  to  Brasfield  of  about  $800,  in  order  to 
free  the  land  in  favor  of  his  own  debt,  and  was  very 
anxious  to  have  himself  secured  and  re-imbursed  for 
money   thus  expended. 


EdwardH  i'.  Rc)y(l. 

It  is  further  shown,  both  by  the  husband  and  by 
Boyd  himself,  that  it  was  agreed  between  himself  and 
the  husband,  that  the  husband  should  procure  the  wife's 
signature  to  the  deed  for  the  homestead,  in  order  to 
secnre  the  debt  mentioned.  It  is  certain  that  her 
signature  was  obtained  by  the  husband  in  pursuance 
of  this   agreement. 

.  This  brings  the  case  within  the  principle  stated  by 
Judge  Cooper,  5  Lea,  199,  that  "if  the  husband  could 
be  considered  as  the  agent  of  the  trust  creditor,  or 
conveyee,  for  the  purpose  of  procuring  the  wife's  con- 
veyance, as  where  the  creditor  is  seeking  to  obtain 
'  a  mortgage  on  the  wife's  land  for  the  security  of  a 
pre-existing  debt  of  the  husband,  the  creditor  might 
be  bound  by  the  husband's  action,"  citing  Central  Bank 
V.  Copeland,  18  Md.,  305.  The  husband  in  this  case,  ' 
was  charged  with  having  fraudulently  procured  the  sig- 
nature, and  the  above  rule  stated  as  the  correct  one 
in   the   case   supposed. 

This  rule  is  a  sound  one,  for  in  such  case,  the 
creditor  is  making  a  contract  with  the  wife,  in  which 
she  is  required  to  act  freely,  voluntarily,  and  without 
compulsion  or  restraint,  in  order  to  effectuate  the  con- 
veyance. She  is  releasing  a  pro|>erty-right  to  him  for 
his  benefit,  to  secure  the  debt  of  her  husband,  it  is 
true,  but  it  is  not  her  own,  nor  is  her  property  liuble 
for  it,  nor  was  it  contracted  on  the  faith  of  such  lia- 
bility. In  good  faith,  and  of  necessity,  he  is  com- 
pelled to  trade  with  her,  either  by  himself  or  an  agent, 
as  negotiation  and  mutual  agreement  as  to  terms  are  es- 
sential  elements   in   a    contract   of  this   kind    as  well    a» 
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others.  In  one  of  such  delicacy  as  this,  guarded 
by  our  law  with  such  care,  and  subject  to  so  much 
ftbuse  in  cuse  of  husbands  distressed  and  harrassed 
by  debt,  perfect  fuiruess — at  any  rate,  common  pru- 
dence would  demand  that  the  creditor  himself  (where 
it  can  be  done),  should,  in  a  L-ase  like  this,  see  the 
wife,  and  know  that  she  assents  to  the  contract  he  is 
making  with  her.  He  must  either  do  this  or  com- 
municate with  her  by  some  other  means,  and  if  he 
chooses  the  husband  as  that  means  of  conimuuication, 
be  most,  in  common  fairness,  do  so  at  the  i>eril  of 
being  responsible  for  his  conduct  of  the  business,  as  in 
other  cases  of  agency.  Such  is  the  -  principle  an- 
nounced, and  it  is  one  well  susfained  by  reason,  au- 
thority  and    the   nature   of  the   transaction. 

The  weight  of  the  proof  is,  that  the  wife  did  not 
know  the  character  of  the  instrument  she  signed.  She 
and  her  husband  swear  it  most  positively — and  the 
commissioner,  and  his  wife,  who  Wii«  present  at  the 
privy  examination,  agree  Ibdt  the  dcttl  was  not  read 
over  to  her.  There  are  some  efforls  made  to  show 
that  she  afterwards  spoke  of  having  signed  such  a 
paper,  or  knew  that  such  a  deed  wns  held  by  Boyd. 
These  apparent  contradictions  are  doubtfully  made  out. 
and  -not  being  clearly  shown,  belonging  to  a  class  of 
testimony  cbaracteristictally  weak,  tliat  is,  a  recital  of 
casaal  conversation  by  witnesses'  years  after  they  oc- 
curred, cannot  overturn  the  positive  swearing  of  unim- 
peached  witnesses,  bowbeit,  they  are  interested  as  parties 
to   the   cause. 


In  addition,  there  are  circamstancis  tenJing  to  indi- 
cate that  she  would  not  have  willingly  signed  the  deed 
for  her  homestead.  The  husband  was  being  broken  up 
and  hiB  proj^rty  ^wept  away  in  payment  of  debts  in- 
curred, as  partner  and  surety  for  another.  She  well 
may  be  justified  in  saying  that  sbe  was  opposed  to 
signing  even  the  other  deeds  to  pay  Underwood's  debts 
and  tlierefore,  would  have  been  more  opposed  to  signing 
one  conveying  the  last  of  his  land,  including  their 
home. 

But  it  is  clearly  shown,  both  by  the  husband  and 
wife,  that  when  called  on  to  acknowledge  privily  the 
papers,  she  promptly  res[KHided  that  she  could  not  do 
it  willingly — or  freely  and  voluntarily — and  in  addition, 
the   same    is   proven    by    the   commissioner   and  his  wife. 

The  facts  shown  by  these  witnesses,  about  which 
there  is  no  dispute  is,  that  at  first  she  refused  to  sign, 
told  the  commissioner  she  did  not  do  it  willingly  or 
fully  of  her  own  accord,  and  this  was  m:ide  so  em- 
phatic, as  he  says,  that  lie  said  to  her  she  could  not 
sign  (hem  at  all,  and  put  them  back  in  his  desk, 
afterwards  she  suid  to  htm  she  reckoned  she  would 
have  it  to  do  anyhow,  and  had  as  well  do  it  then  as  at 
any  other  time,  and  thereu|)on  he  read  over  the  certifi- 
cate, and  she  signed  the  deed  by  muking  her  mark  and 
he  witnessed  it.  He  says,  that  she  told  him  she  could 
not  sign  it  voluntarily,  but  that  she  had  been  over- 
persuaded  by  her  husbnnd,  and  among  other  things, 
Bsid  he  had  been  talking  to  her  about  it  all  day — it 
being   then    the    afternoon — about   two   or   three   o'clock. 

The    chancellor    held,    that    she    did   not   understand 
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the  instrument  signed,  and  therefore  did  not  acknowl- 
edge it  understai)ding1y,  and  that  she  did  not  sign  it 
freely,  voluntarily  and  without  restraint,  and  therefore 
decreed   it   void    as   to   hrr   homestead    right. 

The  question  is  whethpr  this  is  corrwt  on  the  above 
licts.  Upon  careful  reflection,  we  conclude  tlie  chan- 
cellor was  correct.  ■  The  husbiind  heing  the  agent  uf 
tbe  defendant,  so  far  as  procuring  the  signature  and 
)!seiit  of  the  wife,  is  concerned,-  must  ho  held  bound 
by  the  ads  and  conduct  of  the  husband.  The  weight 
of  the  proof  shows  very  satisfltctorily  that  the  husband 
concealed,  or  did  not  reveal  the  ehiiracter  of  the  deed 
she  was  signing,  and  that  she  was  procuied  to  nign 
it,  without  knowing  its  contents,  and  tliis  end  was 
sought  by  him.  It  further  appears  by  the  witnesses 
of  the  defendant  himself,  that  the  decil  was  not  read 
over   to   her   when   signed   and    privily   acknowledged. 

We  hold  these  facts  constitute  a  fraud  on  the  wife, 
and  render  invalid  her  act  as  against  the  attack  made 
in  the  bill. 

The  result  is,  the  decree  of  the  chancellor  is  affirmed 
with   coats. 

14— VOL.  0. 


Carter  Bkos.  &  Co.  i-.  W.  F.  &  R.  T.  Yoing  &  Co.  et  al. 

Sureties.  .lrf«ii*Bi*iifm(Dr'8  bmul,  Twlatdr  directed,  among  olher  things, 
that  his  executiirs  take  on  iiiveiitnr>  «f  hix  mercantile  eBtab1iiihm«til, 
BDd  open  R  new  firm  for  the  beiielii  o!  his  ghildren,  and  run  th.«  etutte 
until  joiinf[u<t  child  i»  of  ngc.  If  the  houfiefaile  lo  ihon  a  diTldend, 
then  the  eieciiton>  might  iiuiipeiid  until  they  ehnll  think  il  lo  the  in- 
tereHt  of  the  minora  to  renew  said  biisinew.  They  pri>ceeded  to  ad- 
miniitter  the  cntale  anil  o]H.'ne<l  ihe  new  biiHinnw  house,  which  After- 
ward* cimtraetetl  debts  l<i  inmilvency.  Snits  were  brought  for  debts 
of  the  hnsiners  houi^  against  eneciitors  aiid  ihe  ^'ll^etie8  upcm  Uieir 
bond.  HM,  siiri'ties  were  n.it  liable.  They  were  only  liable  for 
luattum  uf  ad  mini  si  ration  covered  by  the  l>i>nd  of  the  etecutors  a:< 
HUi'h,  and  not  liable  for  failure  of  executors  (o  discharge  (he  troels 
imiHuM-d  by  the  will. 

FROM    DEI  ATlIt. 

Appeal  (rom  the  Chancery  Court  at  Decatutville. 
Geo.  H.  Nixdx,  Ch. 

J.  M.  PoRTKRPiKi.D   for   complaioaDts. 

Wooiw  &  Tayix)R,  Locan  &  Hawkiks  and  Pitts 
&  CuNNisuHAM   for   tlefendants. 

Freeman,  J.,  tlelivered    the  opinion   of  the   court. 

The  only  question  before  u.s  on  this  appeal  is, 
whether  the  sureties  on  the  bond  of  the  executors, 
given  on  probate  of  the  will  of  R.  Young,  deceased, 
by  the  executors  appointed  under  said  will,  are  liable 
for  the  debt  of  complainants  in  the  original  and  Bmended 
bills. 
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The  bond  13,  in  the  general  terma,  provided  for  by 
our  Code,  the  liability,  coDdii  ioned  on  the  feet  that 
the  named  executors  "shall  well  and  truly,  as  such 
eiecutors,  perform  all  the  duties  which  are,  or  may 
be  enjoined   on  them,   by  law." 

A  short  fitAtement  of  facts  M'tll  present  the  baeia 
for  solution  of  the  tjnestion  presented.  Testator  seems 
to  have  lived  on  a  &rm,  with  his  family,  and  had  a 
mercantile  house  in  the  town  of  Decatnrville.  He 
made  his  will  in  1878.  By  the  first  clause  of  which, 
he  provided  for  the  payment  of  all  the  debts  he  owed, 
with  his  funeral  expenses,  out  of  the  monies  that  I 
may  die  possessed  of,  or  that  might  first  come  into 
tbe  bands  of  his  executors  (except  debts  against  my 
business   house   in    Decaturville). 

In  second  clause  he  provided  for  the  payment  of 
any  debts  against  the  business  house  out  of  cotton  at 
the  different  gins,  as  soon  at^  a  sufficient  amount  could 
be  ginned   and   sold   to   pay   said   debts. 

After  this  he  directed  "an  invoice  of  the  business 
of  the  business  house,  and  a  true  inventory  rendered 
of  the  same — then  the  name  of  the  old  firm  to  cease, 
and  to  open  in  the  name,  firm  and  style  of  W.  F. 
A:  R.  T.  YouBg  ifc  Co.,  and  that  the  busineas  coutinue, 
invoicing  once  every  year,  until  tbe  youngest  child  of 
Mine  living,  arrives  at  the  age  of  twenty-one,  or  till 
the  house  fails  to  show  a  dividend  sufGcient  to  be  to 
the  intert^st  of  ihe  minor  heirs,  then  the  business  to 
-iispend  till  my  executors  shall  think  it  would  be  to 
the  interest   of  said    minors   to   renew   said    business." 

He   then     proceeds    to   give    directions   as    to   details 
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in  carrying  on  the  businefis.  In  seventh  clause  he 
directs  that  his  farming  be  carried  on,  the  stock  and 
implements  to  be  used  for  that  purpose,  except  a 
mower  or  reaper,  which  was  to  be  sold,  and  the  pro- 
ceeds of  firm  to  go  for  benefit  and  support  of  his 
wife  and  children,  naming  them.  In  another  clause 
he  directs  that  if  a  surplus  on  the  farm  shall  be  pro- 
duced, it  shall  be  sold,  and  proceeds  received  by  the 
business  house,  and  passed  to  the  credit  of  the  iarm, 
and   be   applied    to   the   family   if  needed. 

W.  F.  and  R.  T.  Young  and  John  P.  Raines  were 
appointed  executors,  and  also  requested  to  act  as  guard- 
ians for  the  minor  heirs,  of  whom  he  seems  to  have 
had   several. 

The  executors  seem  to  have  settled  up  all  indebt- 
edness, took  the  inventory  as  required,  and  found  assets 
in  the  business  house  at  Decaturville — consisting  of  stock 
on  hand,  notes,  accounts  and  monies,  amounting  to 
near  $1000 — whereupon  they  o])ened  in  the  new  firm 
name  as  provided  for  in  the  will,  and  proceeded'  to 
business.  This  business  seems  to  have  been  so  im- 
prudently conducted  from  1879  to  1881,  that  the  firm 
&iled,  and  found  an  indebtedness  against  it  charged, 
to  amount  to  nearly  516000,  of  which  the  debt  of  com- 
plainant  in    this  bill   is   part. 

The  theory  of  this  bill  is,  that  the  executors,  in 
carrying  on  this  business,  were  in  execution  of  the 
will,  and  have  been  guilty  of  a  devastavit,  or  misuse 
of  the  funds  of  the  estate  employed  in  the  business, 
have  allowed  members  of  the  firm  recklessly  and  wrong- 
fully   to    use    the    assets,    etc.,    and    the    question    now 
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before  us  is  whether  the  BUreties  on  the  bond  are  re- 
sponsible for  the  debts  incurred  in  the  business  by 
reason  of  the  improper  use  of  the  assets  dedicated  hj 
testator  to  the  business. 

There  are  other  questions  of  interest  raised,  or  at- 
tempted to  be  raised,  by  '  the  bill,  as  between  the 
creditor  and  other  parties,  such  as  whether  the  whole 
estate  of  the  testator  might,  in  any  way,  be  held  liable 
for  the  debts  that  might  be  incurred  ib  carrying  on 
the  business  provided  for  in  the  will,  or  only  the 
assets  that  legitimately  belonged  to  the  business  and 
went  into  it,  and  were  dedicated  to  this  purpose  by 
testator.  Upon  these  questions,  we  cannot  rightly  de- 
cide, as  they  are  not  yet  before  us.  The  chancellor 
dismissed  the  bill  as  to  the  sureties  on  the  ijond,  from 
which  there  was  an  appeal.  We  but  suggest  that  the 
<{uestions  raised  mentioned  above,  will  be  found  dis- 
nissed  in  the  case  of  Morrow  v.  Morrow,  2  Tenn.  Ch. 
R.,   549,   in  an   exhaustive   review   of  the   authorities. 

"We  think  the  principle  stated  in  that  case,  as  the 
proper  construction  of  a  will  like  the  one  before  us, 
i>  correct,  that  is,  that  in  legal  effect,  it  is  a  legacy 
!o  the  testator's  executors  of  the  proj>erty  or  business 
ID  trust,  to  be  carried  on  for  the  benefit  of  the  family 
as  provided  for.  The  objects  of  the  trust,  as  well  as 
the   trust   fund   in   this   case,   being   well   defined. 

Since  the  cases  ot  Drane  v.  Baylias,  1  Hum.,  173-4, 
and  Hughlefi  v.  Hughlett,  5  Hum.,  452-3,  it  has  been 
nniformly  held,  that  the  sureties  on  the  bond  were 
only  responsible  for  the  i>erformance  of  the  executional 
duties   as   such   as  defined    by    law,   such   as   the  coUee- 
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tion  of  the  {>ersoiial  aHsete,  the  faithfiil  appropria- 
tion to  the  payment  of  the  debts  or  legacies,  and  a 
proper  account  of  them  to  the  party  entitled.  That 
in  case  of  a  trust  like  the  one  now  under  considera- 
tion, the  proper  administration  of  the  same  devolved 
on  the  executors,  if  they  were  willing  to  assume  them, 
as  trustees,  and  for  their  proper  jierformanoe  they 
were  to  be  held  responsible  in  a  court  of  chancery, 
but  that  these  duties  and  trusts  were  not  matters  cog- 
nizable by  the  probate  court,  or  matters  of  adminis- 
tration  covered   by   the   bond   of  the   executors  as   such. 

This  having  been  so  long  settled,  we  do  not  deem 
it  necessary  again  to  review  the  principles  on  which 
it   rests.       Suffice   it   to   say,   it   is   well    settled   law. 

The  result  is,  the  chancellor  ruled  correctly,  that 
the  sureties  on  the  executors'  bond  were  not  responsi- 
ble for  the  debts  of  complainants,  nor  the  conduct  of 
the  trustees  or  executors  in  carrying  on  the  business 
provided  for  by  the  will,  and  his  decree  will  be  af- 
firmed  with   costii. 


aPRLI  teem,  1882. 
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Mt.  Cabmei,  Church  osfe  of  Bhoyles  &  Tatum  v.  Jno. 
F.  Journey,  Adm'r.  of  HiroH  Nance, 

Pleadings  and  Practice.  Pai-tUt,  AitnunK.  A  sulwcripiion  vax  au- 
thorized to  Mt.  Citriuel  (.'hurch,  to  be  paid  when  the  builiiing  pom- 
miltee  required  the  money.  The  >iub(icri|)tion  was  assigned  lo  con- 
tracture and  sail  brought  before  a  jtiHtice  of  the  peace  in  the  name 
of  Mt.  Carmel  Church  for  the  uw  nf  (he  assignees,  and  judgment  for 
plaimif&.  Hfld,  that  the  subscription  was  a  promise  to  pay  the  build' 
ing  committee,  and  suit  should  have  been  brought  in  the  nanic  of  the 
building  ciimmittec,  to  use  of  nHsigneefl,  but  under  8ec.  4124  of  the 
Code,  the  judgment  being  for  the  l)enefit  ot  the  assignees,  who  have 
the  beneficial  interest  and  are  the  real  parties. 

FROM    HARDIN. 


Ap]>eal  ill  error  from  the  Circuit  Court  of  Hardin 
county.       T.  P.   Batbmax,  J. 

Pitts  &  Cunningham  fop  Journey. 

L.  H.  &  D.  W.  Broyliw  for    Eroyles  &  Tatum. 

Deadebick,  C.  J.,  delivered  the  opinion  of  the  court. 

Nance  authorized  a  fiubseription  of  $'25  in  shingles 
lo  be  charged  to  him  towards  building  a  church  at  or 
near  Mt.  Carmel  Church.  The  heading  of  the  sub- 
scription was  reduced  to  writing,  after  the  pubscriptions 
were  authorized,  by  J.  A.  Pitts,  who  wrote  it  out  in 
conformity  to  the  agreement  and  in  pursuiince  of  his 
implied  authority  to  do  so.  It  hound  the  Kubscribers 
to  py    the    iimount    annexed   to   their   names,   to   build 
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a  cliorcli  lit,  or  neiir  the  site  of  Mt.  Carmel  Church. 
"The  Muliseription  to  he  paid  whenever  the  building 
committee  roijuires  the  money.  A  huildiog  comtnittee 
wap  ap)ioinled  and  the  church  was  built,  and  this  com- 
mittee traiD-ferred  several  subscriptions,  amongst  them 
that  of  Nance  to  Broyles  &  Tatiim,  for  lumWr  pur- 
chased fiir  tiie  "church."  They  brought  suit  and  ob- 
tained judgment  licfore  u  magistrate,  from  which  Nance 
appealed  to  the  circuit  cour:.  While  the  suit  was 
pending  there  Nance  died,  and  it  was  revived  against 
his  administrator.  Judgment  wus  rendered  in  circnit 
court  in  favor  of  plaiutiiT^,  and  the  administrator  has 
appealed   to   this  court. 

It  was  objected  in  the  circuit  court  that  there  was 
no  promise  to  pay  any  one,  much  leas  "Mt.  Carnael 
Church,"  and  no  suit  could  be  maintained  in  the  name 
of  Mt.  Curmel  Church.  The  (>aper  shown  does  con- 
tain a  i»romise  to  [Miy  whenever  the  "building  commit- 
tee requires  tlie  money."  And  we  think  this  fairly  im- 
plies- a  promise  t"  pay  the  money  to  the  building  com- 
mittee, and  that  n'guhirly,  the  suit  should  have  been 
brought  in  the  names  of  the  building  committee  for 
the  nsf  of  the  parties  to  whom  the  claim  was  as- 
signed. 

The  record  shows  that  a  building  committee  was  ap- 
jwintcd,  and  that  they  transferred  the  claim  on  Nance 
to  Broyles  &  Tatiim.  The  court  refused  to  instruct' 
the  jury  as  retjuested,  that  the  suit  could  not  be  main- 
tained in  tlie  name  of  "Mt.  Curmel  Church"  for  the 
use  of  Broyles  i*i  Tatnm,  but  said  that  if  the  facta 
showed    plaint'itfs   were   entitled   to    recover,   they   might, 


APRIL  TERM,  1882. 


M(.  Carmel  Church  t^.  Journey. 


iindor  sec.  1124  of  the  Code,  if  the  parties  entitled 
to  relief  as  well  as  those  whose  rights  are  affected, 
are  properly  before  the  court,  and  it  is  sufficient  if 
plaintiffs  show  an  equitable  right  to  recover,  and  the 
use  of  the  name  of  "Mt.  Carmel  Church,"  wotild  not 
affect   their  rights. 

The  sectiiD  of  the  Code  cited  (4124),  authorizes 
any  justice  of  the  peace  where  the  subject-matter  does 
not  exceed  fifty  dollars,  1o  hear  and  determine  the 
cause,  upon  principles  of  cquiiy,  and  render  such  judg- 
ment or  decree  as  the  merits  of  the  case  may  require, 
as  fully,  and  in  the  same  manner,  as  courts  of  chan- 
cen.  In  this  case  the  assignees  who  have  the  benfi- 
cial  interest  iu  their  claim  sued  on,  are  the  real  parties, 
and  the  judgm-int  is  for  their  benefit.  The  facts  show- 
ing their  interest  and  title  appear  in  the  evidence,  the 
tlaim  belongs  to  them  and  the  judgment  reaches  the 
justice   and    merits   of  the   case. 

It  is  not  objected  that  Nance,  after  the  subscrip- 
tion was  made,  and  lumber  bought,  and  prc)>arations 
to  build  begun,  notified  the  building  committee  that 
he  would  oi-t  pay  his  subscription  unless  the  title  to 
the  Bite  was  obtained  before  further  exj>ense  was  in- 
curred. 

Upon  this  point  the  circuit  judge  instructed  the 
jury  that  if  no  such  condition  was  annexed  to  the  sub- 
■  scription  when  made,  it  could  not  be  afterward  insisted 
on.  It  uppc:tred  that  the  land  had  been  the  site  of 
a  church  for  turty  years,  and  that  the  tract  of  land 
of  which  it  was  a  part,  had  been  sold  for  debt,  after 
the  owner  had  promised  to  make  a  deed.  We  think 
there   was  no   error   in    this   instruction. 
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It  is  next  objected  that  the  subscription  being  pay- 
able in  sbingles  no  action  conk)  be  maintained,  anless 
notice  or  domauil  is  given  or  made  under  sees.  1790, 
1791,  of  tbc  Code.  Notice  would  be  required  as 
claimed.  But  in  this  case  it  appears  the  payor,  him- 
self, informed  the  building  committee,  that  the  man 
be  had  employed  to  make  the  shingles  had  disappointed 
him,  and  that  he  would  not  be  able  to  furnish  them, 
and  they  must  procure  them  elsewhere.  This,  we  thiokj 
is  a  waiver  of  the  notice  required,  and  dispenses  with 
the   necessity   of  giving  it. 

U(X)n  the  whole,  we  are  of  opinion  that  the  merits, 
of  the  case  have  been  reached,  and  the  judgment  will 
be   affirmed. 


The  Memi'his  &  Little  Ro<!k  Railroad  Com- 
pany IT.  State  of  Tennehkee. 

ExPRE-tj  Company.  RnilruiMs.  Pricilet/e  Uir.  A  miiroiui  i-omjiftiij  vhioh 
iirgnnizi-x  nti  ■■i|>n'sH  I'onipniiv  snd  mrrii's  on  a  rptciilar  uxpreai  lltiBi- 
neKH  OH  n  jiart  of  the  bii»^iDi'«a  of  the  rnilrond  i-ompnny,  iiniler  the  iiian- 
agemcnt  onrl  crinlnil  of  its  ofhcem,  nml  by  itn  nwn  ntcenl^,  is  sulijerl 
to  pny  B  privilf'KH  lai  iininjwd  by  sialuli'  ui»m  cypress  tDiiipanies. 

FROM    SHELRY. 


Appeal    in    error   from    the   Circuit   Court   of   Shelby 
county.       J.  O,  Pierce,  J. 
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Bsilroad  v.  The  State. 


W.  G.  Weathebford  and  Morgan  &  McFarland 
for    Railroad   Company. 

S.  D.  Weakley,  Jr.,  and  Attokkey- General  Lea. 
for  the   State. 

Freeman,  J.,  delivered   the  opinion   of  the  court. 

This  case  presents  the  question  whether  a  railroad 
company,  having  an  office,  or  offices  in  thiu  State,  in 
liable  to  pay  a  privilege  tax,  »s  an  express  company, 
where  it  organizes  an  express  department,  and  carries 
on  a  regular  express  business,  the  same  being  conducted 
as  a  part  of  the  business  of  the  company,  and  under 
the  management  and  control  of  its  officers,  and  by  its 
own    agents. 

The  agreed  facts  show  that  early  in  the  year  1880, 
the  Memphis  &  Little  Rock  Railroad  Company,  or- 
ganized and  put  in  operation  the  express  business 
over  their  road,  aud  sending  packages  on  beyond 
their  own  lines  by  express  agency,  in  fact,  proposed 
to  do,  as  a  company,  the  ordinary  and  well  known 
business  of  an  express  company.  The  company  gave 
public  notice  of  this  fact,  and  invited  the  public  to 
pve   them    their   patronage   in    this   business. 

The  taxes  sought  to  be  enforced  are  claimed  to  be 
due  under  the  Code,  sec.  553,  sub-sec.  31,  "all  ex- 
press companies,  doing  busines  in  the  State  of  Tennes- 
see, shall  take  out  license  from  the  comptroller,  and 
pay  over  to  him  one  thonsaud  dollars  for  the  privi- 
lege of  doing  business,  and  in  addition,  give  bond  to 
pay   over    one- half   of   one    per    cent    on    their    income 


Railroad  r,  Tlie  Slftle. 

from  busiueas  done  in  this  State."  There  are  modifi- 
cations ia  another  sectioD  as  to  amount,  but  they  are 
not  important  in  the  discussion  of  the  questions  before 
U8.  The  acts  of  1881,  are  of  similar  import  and  Ied* 
guage,  varying  the  amount  of  the  tax:  See  Act  1881, 
pages    256   and    201. 

The  language  of  these  acts,  in  designating  what  is 
to  be  taxt^  a^  a  privilege  undei  them  is,  the  occu- 
pations and  transactions  that  shall  be  deemed  privi- 
leges, and  be  taxed,  and  not  pursued  without  license 
are  the  following — enumerating  them — among  them,  as 
we  have  seen,  is  express  companies  doing  business  id 
the   State,   etc. 

The  first  question  is,  whether  this  language  includes 
the  railroad  company,  or  the  express  business  rather, 
carried  on  by  such  company  in  this  State.  We  think 
beyond  (juestion  it  does.  The  purpose  of  the  statutes 
is  to  tax  the  occupations  and  transactions  mentioned. 
That  the  railroad  company,  nominally  is  engaged  in 
the  occupation,  and  engaged  in  the  transaction  of  ex- 
press business,  is  ^  not  questioned.  The  fact  that  the 
business  is  being  conducted  under  the  management  of 
railroad  officials,  and  by  agents  of  railroatls,  can  make 
no  difference.  They  are  not  taxed  for  their  pi-ivilege 
of  doing  a  public  business  in  our  State,  as  eomtnon 
carriers.  Why  they  might  not  be,  however,  we  cannot 
see,  as  in  this  case,  it  is  but  au  artificial  citizen,  so 
to  speak,  created  by  another  State,  and  certainly  cannot 
claim  fairly,  unless  ])rotected  by  contract  or  some  other 
Tv-ay,  higher   rights   than    natural    citizens. 
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The  &ct  is,  this  is  but  an  express  compaDy,  so  far 
as  this  buBiDess  is  concerned,  and  is,  as  we  have  said, 
a  railroad  company  that  is  also  doing  an  exprene  bus- 
iness, therefore  an  express  company,  so  far  as  this  oc- 
cupation  and   these   transactions   are   concerned. 

Suppose  this  company  ah o old  establish  a  banking 
house  in  one  of  our  cities,  and  carry  it  on  under  the 
direction  of  its  oflBcials,  and  by  agents  appointed  by 
the  company.  No  one  would  seriously  insist  that  such 
baak  would  be  exempt  from  taxation  as  a  banking 
company. 

The  real  question  is,  are  the  legitimate  functions  of  a 
railroad,  and  the  express  business  identical,  or  are  they 
distinct  occupations  and  transactions,  when  considered 
18  occupations,   or   busiuesses? 

We  do  not  deem  it  necessary  to  go  into  the  cases, 
contradictory  as  they  are,  involving  a  contest  in  Eng- 
land between  private  curriers,  and  railroad  companies, 
and  in  the  United  States,  between  express  companies 
and  railroad  companies.  A  review  of  these  cases  will 
be  found  in  American  Law  Reg.,  vol.  20,  591,  et  neq. 
It  suffices  to  say,  that  both  in  fact,  and  on  authority, 
we  think  it  clear  the  two  businesseu  are  separate  and 
distinct,  having  many  likenesses,  it  is  true,  but  differ- 
ences so  well  marked,  as  to  make  them  clearly  dis- 
tisguishable   the   one   from   the   other. 

We  shall  not  undertake  to  enumerate  the  points  of 
likeness  or  difference  in  this  opinion.  It  suffices  to 
Bay,  the  express  company  and  express  business  may  be 
conducted  without  the  aid  of  a  railroad  at  all,  while 
the  business   of   the   railroad    involves    of    necessity   the 


Kftilrowl  r.  The  State, 

use  of  track,  trains  and  all  t\i9  complicate  machinery 
included  in  the  idea  of  the  railroad  business — a  thing 
that  may  exist,  or  a  business  that  may  be  curried  on 
independent  of,  and  witiiout  any  connection  with  another 
thing  or  business,  caunot  be  a  necessary  part  of  that 
other  thing  or  business.  This  would  be  to  assume 
that  a  thing  or  business  could  exist  or  be  carried  on 
without  its  necessary  parts,  or  doing  the  business  for 
which    it   is   adapted   and   designed. 

It  is  but  just  that  this  shall  be  the  construction 
to  be  given  onr  acts  of  assembly.  Otherwise  a  com- 
pany or  individual  engaged  in  the  express  business 
solely  might  be  burdened,  and  would  be  burdened  with 
taxes,  while  another  company  or  individual  organized, 
as  in  this  case,  in  another  jurisdiction,  and  existent 
then,  under  a  difTerent  name,  could  establish  its  agencies 
here,  and  by  calling  its  occupation  u  department  of 
its  other  business,  be  allowed  to  enter  fully  into  com- 
petition  with  the  regular  business,  and  pay  no  taxes 
at   all. 

It  is  not  the  name  by  which  a  business  shall  bv 
called,  nor  agencies  by  which  controlled,  nor  the  fact 
that  it  may  be  connected  with  another  and  different 
business,  that  makes  the  occupation  taxable — but  the 
actual  character  of  the  occupation  or  business  trans- 
acted. There  cm  be  no  question  thut  the  occupation 
here,  and  the  business  done,  is  that  of  iin  express 
company,  and  as  such,  we  have  no  doubt  it  is  subject 
to  be  taxed  for  the  exercise  of  the  privilege,  under 
our    laws. 
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Without  going  into  an  extended  discussion  of  the 
questions  so  ably  argued  by  counsel,  we  have  no  doubt 
of  the  correctness  of  the  conclusions  above  announced, 
aad  aflirai  the  judgment  of  the  court  below,  with  coatu. 


L.  &  N.  R.  R.  Co.  V.  Mir.AM  Ex'r. 

RirLBOADs.  Speed  of  traiia.  Il  wnH  error  to  ehai^-  thst  if  ihe  trniii  vas 
running  at  auch  a  S])ee<l  IhnI  il  could  nut  lie  st«p[>»l  within  tlie  dio- 
tanre  the  head-light  would  diacover  olijti'ts  iijiou  the  buid  r«nd,  the 
jnrv  might  find  the  eompanv  giiiity  o(  niekleiviiiesH,  nolwilhnlanding 
all  the  preHcribed  precBiittonx  nere  observed.  There  is  no  law  pre- 
iicribing  the  rate  of  speed  at  which  Irainn  should  ruti.  The  qiieation 
of  Terkle«Bae»i  or  exctwive  speed  i"  one  to  Iw  determined  bv  alt  the 
fuels  and  circunistaneeB  at  the  time,  an< 
KiiliSefltc-d  OS  to  the  distance  an  olMtrtiel 
the  head-light. 

FROM    HENItY, 


Appeal   in   error   from    the  ..Circuit    Court    of    Henry 

county.  FlTZOKIiALD    Wl],HAM.i,    Sp.    J. 

Cole  &  Sweeney  for   Railroad. 

T.  C.    Fbyer   f.r   Milum. 

Fberhan,  J.,  delivered    the  opinion  of  the  court. 

This  is  au  action  brought  to  rocover  damages  for 
killing  four  mules  by  a  freight  train  on  defendnnt's 
road.       The    defendant    plead    not  guilty,   and   a   special 


plea  in  cnnTesfion  and  avoidance,  in  which  it  is  ad- 
mitted the  mtiles  were  killed,  but  it  is  averred  "  that 
the  killing  could  not  be  avoided,  because  the  agents 
of  defendiuit  did  nil  they  could,  or  that  was  in  their 
power  to  do,  and  everything  that  could  be  done  to 
avoid   the   killing   that   is   required    by  law," 

On  these  issues  the  case  was  submittied  to  a  jury, 
who   found   for   plaintifiT  the   value  of  the   stock. 

The  facts,  as  presented  by  plaintiff,  showed  that  the 
mutes  were  graiiing  near  the  mad,  at  about  9  oVIot-k 
at  night,  at  a  point  above  they  might  have  been  seen 
in  daylight,  at  least  six  hundred  yards — it  being  a 
level  grade — ■just  at  the  end  of  a  steep  grade  over 
which  the  cars  had  come.  It  ia  sliown  that  the  mules 
started  at  the  approach  of  the  train,  and  ran  down 
the  side  of  the  track,  near  the  end  of  the  cross-ties, 
for  eighty  yards,  and  tlien  jumped  on  the  track,  aod 
the  two  youngest  ran  one  hundred  yards,  before  being 
struck,  the  two  older  and  stronger,  'some  fifteen  or 
twenty  yards  fiirther.  The  proof  of  plaintiff  Is,  that 
from  the  appearance  of  the  tracks,  they  were  probably 
running  at  a  rate  of  ten  to  fifteen  miles  per  hour, 
and  as  there  was  a  fence  on  one  aide  of  them,  com- 
pelling tbcm  to  run  near  the  track,  we  assume  they 
naturally  ran  at  about  their  best  speed.  The  plain- 
tiff's proof  tended  to  show  that  the  train  was  running 
at  an  unusually  rapid  speed,  while  the  testimony  of 
the  engineer  and  employes  of  the  road  is,  that  it  was 
running  at  only  the  rate  of  from  t*n  to  twelve  miles 
per  hour — fifteen  being  the  limit  prescribed  by  the  com- 
pany  for   freight  trains   at   that   time. 
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The  engineer  on  the  train  at  th«  lime,  pays  he  was 
on  the  lookout,  and  only  saw  the  niiileK  when  they 
jamped  nn  the  Irack  about  twenty  feet  alieud  of  the 
engine,  and  that  lie  immediately  whistled  down  brakes, 
gave  the  cattle  alarm  and  reversed  hia  engine — in  fact, 
did  everything  to  prevent  the  accident — and  that-  th'e 
train  could  have  been  slopped  at  one  hundreil  and 
fifty   yards. 

It  is  evident  from  thes^e  facts,  that  the  verdict  of 
the  jury  is  well  warraiitwl  on  the  gronnd  nf  negli- 
gence, as  it  is  certain  that  if  there  had  been  a  proper 
look  out,  as  reqnired,  the  mules  could  have  been 
seen,  as  they  ran  eighty  yards  down  the  side  of  the 
track,  and  were  thus,  nnder  our  decision,  ;iu  obstruc- 
tion appearing  on  the  track,  though  not  literally  upon 
the  road-bed.  It  is  eqnally  evident,  that  if  ttiey  had 
been  seen  thus  running,  the  speed  of  the  train  uould 
have  been  checked,  so  tliut  at  the  rate  the  nudes  were 
running,  they  w^ould  certainly  have  esouped — taken  in 
connection  with  the  tht-nry  of  the  defense  in  proof, 
that  the  train  was  slackened  in  speed  by  climbing  the 
steep    grade  just   p;issed   over. 

On  this  view  of  the  ca.se,  it  is  clear  there  should 
be  no  reversal,  unless  the  law  has  been  ohaigod  erro- 
neously in  a  material  matter  bearing  on  the  stale  of 
fiicts  shown  in  the  proof,  so  that  the  jury  might  have 
been    misled. 

The    only    point   on    wliicli    his    Honor's  charge  seems 

fairly   subject    to    critici-m,    is   in    reforen-'c   to    the    rate 

of    speed    at    which    the    train    was    running,        I'laintifrs 

proof  tended   to   show   that    it    was   from    tweuty-live  to 
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to  thirty-five  miles  (ler  hour — the  defendants,  as  we 
have   said,   from   ten   to   twelve. 

His  Honor  stated  to  the  jnry,  after  giving  the  aa- 
sumed  facta,  that  if  at  the  rate  of  speed  said  train 
was  running,  it  could  not  have  been  stopped  within 
the  di^'tance  at  which  the  head- light  upon  the  locomo- 
tive would  discover  objects  upon  the  road,  or  ob- 
structions upon  the  track,  and  you  should  be  of  opin- 
ion from  these  facte,  that  defendants  were  guilty  of 
reokleasness  in  so  running,  the  defendants  would  be 
liable,  notwithstanding  all  the  prescribed  precautions  were 
observed. 

We  have  said,  in  several  cases,  that  there  was  no 
law  prescribing  the  raie  of  sjwed  at  which  trains  should 
be  run,  either  freight  or  passenger.  Nevertheless,  it 
is  evident  there  may  be  cases  in  which  the  speed 
taken  in  connection  with  the  other  circumstances  ex- 
istent at  the  time,  may  be  an  element  of  inquiry,  on 
the  question  of  negligence  in  the  use  .of  machinery  of 
such  tremendous  power  for  mischief,  by  the  parties 
having  it  under  control.  Independent  of  our  statu- 
tory regulations,  the  principle  applicable  to  this  ques- 
tion is,  that  the  oomjMiny  must  so  enjoy  their  own 
rights,  as  that  the  rights  of  others  shall  not  be  in- 
fracted, nor  injury  done  to  person  or  property.  When 
this  can  be  avoided  by  the  exercise  of  the  utmost 
\irudence  and  care. 

Our  statutory  regulations  but  embody  this  princi- 
ple, and  il  underlies  them  all.  The  principle  applica- 
ble to  this  question  is  stateil  with  reasonable  accuracy 
by   the    Court   of  Apjieals  of  New  York,   in  the  case  of 
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Jlaesoth  V.  Delaware  and  Hudson  Canal  Company,  64 
N.  Y.,  531,  that  "where  there  is  no  statntory  regH- 
latioDs  fixing  the  rate  of  speed  of  trains,  it  is  a  ques- 
tion of  fiict,  whether  the  rate  of  speed  was  excessive 
or  dangerous  in  that  locality,  and  if  so  found  by  the 
jury,  and  such  excessive  rate  caused  the  injury,  the 
road  would  be  liable  for  the  damages."  See  also, 
WUds   V.    H.    R.    H.    B.    Company,    2!)   N.   Y. 

His  Honor,  the  circuit  judge,  has  left  it  to  the 
jury  to  say,  whether  the  speed  being  such  as  that  the 
train  could  not  be  stopped  within  the  distance  the 
head-light  would  discover  objects  ahead,  or  obstructions 
on  the  track,  was  not  recklessness  on  the  ))art  of  the 
defendant,  notwithstanding  all  the  precautions  required 
by  the  statute  were  observed.  In  this,  we  think  he 
erred,  as  the  fact  that  the  train  could  not  be  stopped 
vithin  the  distance  mentioned,  is  not  the  true  test  of 
over  speed,  or  recklessness — nor  one  from  which  a 
jury  could  be  authorized  to  infer  the  fact  of  reckless- 
ness. The  question  of  reckless  or  excessive  speed,  is 
one  to  be  determined  by  all  the  facts  and  circutn- 
stances  at  the  time,  and  not  by  the  arbitrary  rule 
EQggested  as  to  the  distance  an  obstruction  could  be 
Been   by   the   aid    of  the   head  light. 

The  instruction  Bsked  by  the  defendant  was  equally 
objectionable,  however,  as  it  went  on  the  assumption 
that  the  speed  might  at  all  times  be  such  as  the  com- 
pany might  deem  proper  to  meet  the  wants  of  com- 
merce. This  would  leave  railroad  commissioners  inde- 
pendent of  all  restraint  or  rule,  and  to  be  govemLKl 
solely   by   their   own  judgment,    regardless   of  danger  lo 
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persona   or   property.      No  such  rule  can  ever  be  sound. 
For   the   error  indicated  in  the  charge,  the  judgment 
must   be   reversed   and   case   remanded. 


KiBKW(H>D  V.  Smith,  Adra'r. 

JCBTICE  OF  THE  PEACE.  A-ullioriiing  r-ntatnble  ti-  xiyn  warraiU.  A  jli?lice- 
of  ihe  peace  cunuot  au  thorizf  a  conntabli'  to  till  up  a  warrant  and 
sign  hia  name  in  hia  alHfence.  Theijigaing  of  the  warrant  is  an  ofEcial 
act  which  cfinnoc  W  done  b;  power  of  atlorncv.    ' 


FIIOM    HENRY, 


Appeal  from  the  Chancery  Court  at  Paris.  John 
Somers,    Oh. 

T.  C,  Fkyeb  and   S.   A.  Chamitox  for  compkinant. 

J.   N.   Thomason   for   defendant. 

Freeman,  J.,  delivered  the  opinion  of  the  court. 

This  bill  is  liled  to  enjoin  a  suit  at  law,  and  have 
the  matter  investigated  in  a  court  of  chancery,  after 
there  had  been  several  trials  at  law,  and  an  appeal 
pending  in  this  court.  The  defendant,  on  the  filing 
of  this  bill,  moved  the  chancellor  to  compel  the  com  - 
plainant    to    elect    in     which    court    he    would    proceed. 
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He  elected   to   dismiss   Iiis   appeal,  and  proceed  with  the 
case   in   the   chancery   court. 

The  case,  on  the  fiicts  is,  that  notes  of  the  complain- 
ant, Kickwood,  were  placed  in  the'  hands  of  one  Baker, 
a  constable,  for  collection.  He  went  to  see  a  justice  of 
the  peace  with  the  purpose  of  getting  a  summons  for 
defendant — met  the  magistrate  back  of  his  field — showed 
him  the  notes  and  told  him  he  wunted  a  warrant. 
The  magistrate  said  he  had  no  blanks,  nor  pen  or  paper, 
and  so  could  not  issue  one.  He  however  told  the  con- 
stable to  go  on  and  fill  one  out  and  sign  his  name 
to   it,   and    be   would   endorse    what    he   did. 

The  statute  of  limitations  barred  the  claim  on  the 
first  day  of  January,  1873,  or  by  that  day.  On  that 
day  the  constable  called  to  see  Xirkwood  at  his  house, 
showed  him  the  notes,  and  told  him  he  had  them  for 
collection.  The  constable  asked  him  if  he  intended  to 
plead  the  statute  of  limitations,  when  the  complainant 
said  he  would  consult  a  lawyer  about  it,  and  there- 
upon agreed  to  meet  in  Paris  the  first  Monday  in  Jan- 
uary, some  days  after,  and  decide  upon  the  matter. 
They  met  and  agreed  to  have  the  case  tried  before  a, 
justice   in   that   town,   and   did   so. 

The  constable  then  presented  the  warrant,  dated  28th 
of  December,  and  they  went  to  trial  on  it,  and  the 
case  went  on  under  this  warrant,  the  defendant  insist- 
ing on  the  statute  of  limitations,  and  that  no  warrant 
of  that  date  had  been  served  on  him  before  the  first 
of  January — nor  any  warrant  mentioned  then  or  shown 
to   him. 

The   proof  sustains   his    view    of    this    question — not 
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only  by  hie  own  testimony — but  that  of  another  persoD 
who  was  present.  The  constable  was  dead  before  taking 
the   testimony   in   the   chancery   court. 

The  warrant  was  not  valid  as  Glled  up  by  the  con- 
stable and  signed  by  him,  in  the  absence  of  the  jas- 
tice — not  even  in  his  office — but  probably  at  the  con- 
stable's home.  It  is  an  official  act,  which  cannot  be 
done  by  power  of  attorney.  If  done  in  his  presence 
with  his  approval  would  be  valid,  but  it  would  be 
going  too  far  to  say  a  verbal  authority  to  sign  his 
name,  in  his  absence,  would  be  a  proper  exercise  of  a 
judicial  function  by  these  officers.  By  section  4145,  a 
justice  is  prohibited  himself  from  signing  any  leading 
process  or  attachment,  unless  written  out  at  length, 
so  as  to  be  complete.  This  shows  that  public  policy 
requires  that  there  should  be  Impersonal  action  of  the 
justice,  and  that  certain  requisites  and  care  should  ac- 
company his  act.  In  this  case  it  is  shown  that 
before  the  trial  probably,  the  constable  called  on  the 
jnstice  to  know  if  he  approved  the  signature,  which 
be  did.  If  this  could  be  effective,  it  was  afler  the 
statute  had   completed   the   bar. 

The  party  appeared  before  the  magistrate,  and  if 
he  had  chosen  to  do  so,  might  have  waived  the  issu- 
ance of  process,  or  assuming  he  had  done  so,  it  could 
not  be  under  the  facts,  that  he  thereby  is  bound  by 
the  date  which  the  officer  has  ai&xed  to  the  warrant. 
He  is  not  shown  to  have  known  this  date,  or  even 
the  existence  of  any  warrant,  till  he  saw  it  on  the 
trial  before  the  justice.  To  have  waived  his  rights 
he   must   have   known   the    facts,   that    the   warrant  had 
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be«n  issued,  and  its  date;  without  this,  hif  agreement 
to  try  the  ease  before  the  justice  in  Paris  could  not 
estop  him  from  showing  the  facia.  If  he  had  known 
tlie  &cts,  and  then  agreed  to  try  the  case  on  that 
warrant,  he  would  have  heen  Imuud  by  it,  but  it  is 
very  certain,  we  think,  he  would  not  have  waived  hi.s 
right,   if  he   had    known   the   facts. 

We  must  tiike  the  cHse  as  commenced,  at  most, 
vhen  be  ugreed  to  try  it  before  the  justice,  and  then 
the  statute  had  completed  the  bar.  This  being  so, 
thr  complainant  is  entitled  to  relief,  and  the  decree 
of  the  chancellor    must    be   reversed    with    costs. 


DiGfis  Travi-s  r.  L.  &  N.  R.  R,  Co. 

It  is  DOCWTur  for  the  court  U>  reftine  lo  Kr»nl  "  jury  lo  Iry  ii  caui*  where 
itu  jury  has  iioi  lie«ti  deiiiunilcd  in  the  pleadingn,  apon  an  Hflidavii 
lh«t  two  dockeia  are  not  kept  und  the  act  had  not  horetofore  been  en- 
forced. If  a  jury  is  not  demanded  in  the  pieadin>w  it  nholl  W  e«n- 
olunivelv  held  to  be  an  ngrei'Dienl  lo  try  withot  a  jury,  and  (he failure 
of  the  clerk  lo  keep  two  diK'kt'l»  Ih  do  part  of  the  u^eeoient  and  can- 
not impair  the  operation  of  the  Htatiite. 

FROM    HENRY. 


-4.ppeal    in  error    from  the    Circuit  Court   of    Henry 
county,       C.  Aden,   J. 


Triivis  r,  liailroml. 

J.    N.    TiK.MAsoN    for   Trtvi?. 

Coi.E    &    SwKFNKY    for    Railroad    Company, 

Deaukkhk,  C.  J.,  ileliveitnl  tlic  opinion  of  the  court. 

Plainliif  lironght  suit  in  December,  1878,  in  the 
cin-iiit  (;onrt  of  Henry  cimnty,  against  defendant  for 
injuries  sustained  l»y  bein^  run  over  by  a  train  on 
its  road.  The  rase  was  tried  hy  the  <'o»rt  withont  a 
jury,  and  jiidfrment  rendered  for  defendant,  from  which 
plaintiff  has   appealed    in    error   to   this   conrt. 

It  is  here  insisted,  as  error,  that  the  court  refused 
to  grant  a  jnry  for  the  trial  of  the  cause  upon  the 
application  and  affidavit  of  plaintiff.  The  al^davit 
states  that  the  act  of  187.5,  us  he  is  informed  and 
believes,  has  not  lieretofore  been  enforced,  and  tbe 
eau.se  is  docketed  on  the  Hanie  docket  heretofore  iu  use. 
The  pleadings  were  made  np  at  the  January  term, 
1879,  and  a  jury  had  not  been  demanded  by  either 
party.  The  applieation  for  a  jury  was  made  by  plain- 
tiff',   at   May    term,    18.S0. 

The  act  of  1876  requires,  where  suits  are  originally 
instituted  in  courts  of  record,  that  the  party  demand- 
ing a  jury,  shnlt  do  no  in  his  first  ple;iding,  and  npon 
failure  to  do  so,  it  shiiil  h';  conclusively  .held  to  l>e 
an  agreement  to  try  without  a  jury.  The  clerk  is  re- 
quired to  kcc]>  two  dockets,  and  <iught  to  do  so  in 
compliance  with  tlie  directions  of  the  statute.  But  it 
is  the  failure  t()  demand  a  jnry  liy  either  |)arty,  that 
is  conclusively  held  to  be  bu  agreement  to  fry  with- 
out  a    jury,   and  the   failnre   of    the   clerk   to    keep  the 
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two  dockets,  is  uo  part  of  such  agreement,  and  cannot 
impair  the  operatioo  of  the  i-tatute  in  respect  to  the 
jurisdiction   of  the   court   to   try    the   case. 

We  liave  held  this  act  to  be  valid  in  a  number 
of  cases.  There  was,  therefore,  no  error  in  the  ruling 
of  the   court   on    this   point. 

It  appears  that  the  engineer  in  cliarge  of  the  train 
at  the  time  of  the  accident,  is  dead.  Plaintifi  was 
injured  some  10  or  12  miles  from  Paria,  at  about  9 
o'clock  at  night,  and  was  brought  to  Paria  for  surgi- 
cal treatment.  Two  or  three  hours  after  the  return 
of  plaintiff  to  Paris,  it  is  said  the  engineer,  in  pres- 
ence of  the  plaintiff  and  otliers,  stated  that  he  did 
not  see  plaintiff  until  he  was  struck  by  the  locomo- 
tive. This  evidence  was  objected  to  and  excluded  by 
the   court. 

Thtre  was  no  error  in  this.  It  certainly  was  not 
a  part  of  the  res  gatla;  but  a  narrative  of  what  had 
transpired,  at  a  different  time  and  place.  Nor  was  it 
admissible  as  an  admission  or  declaration  by  defendant. 
So,  in  no  aspect  of  the  case  was  proof  of  what  the 
engineer,  at  that  time  .said,  evidence  against  the  de- 
fendant. 

There  is  evidence  showing  that  the  plaintiff  went 
tJ»  sleep  with  his  leg  upon  the  rail  of  the  track,  prob- 
ably drunk,  lying  in  such  a  position  as  to  escape 
observation  until  the  train  was  within  about  TO  feet 
of  him,  although  the  engineer  was  upon  the  lookout, 
and  that  as  soon  a^^  lie  was  discovered,  the  alarm  was 
sounded,  breaks  put  down,  and  every  fifort  made  to 
stop   the   train,   whicli    it   was   Impossible   to  do,  until  it 
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had    passed   over    the   lej;    of   plaintiff,   and   eo    maDgled 
it   as   to   necessitate   amputation. 

It  is  evident  his  own  recklessness  occasioned  the 
injury,  and  the  judgment  was  correct  and  will  be  af- 
Srmed. 


James  Xolax  r.  James  Cameron  et  a!. 

Keb  Adjudicata.  JiidffiiifnI.  It  was  agr^d  [ha(  the  judgment  of  the 
Supreme  Court  in  a  certain  I'ase  Hhotild  determine  the  other  careB  |iend- 
ing  in  the  ciiurt  belov.  Judi^menl  wrn  entered  in  the  Supreme  Court, 
and  it  is  held,  tliat  npon  trial  of  c.-iii>ei>  below,  upon  proper  isKue,  by 
answer  or  plea,  the  invaiidity  of  the  judginent  of  the  Supreme  Court 
might  be  shown  or  that  the  portien  were  dead  at  the  time  of  rendition 
of  jiidgnient. 


FROM    SHELBY, 

ApiH'ai    from    the   Chancery    Court   at  Memphis.     W. 
W.  McDowell,  Ch. 

BiGRl.ow   A    Hill   for   complainnnt, 

H.  C.  Kr.\(i    for   defendant. 

Freeman,   J.,   delivered   the   opiuion    of   the   court. 

The   question   conclusivt-   of   (he    controversy   in    this 
case   is,   whether   the   plea  of    rtn   adjudicata   was   prop- 
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eriy  decided  by  the  chauceJlor  in  favor  of  the  de- 
fendants. 

The  principle  that  governs  as  to  the  effect  of  a 
former  adjudication,  is  thus  stated  by  the  Supreme 
Court  of  the  United  States :  "  So  far  as  the  demand 
or  matter  thus  involved  in  the  suit  is  concerned,  the 
judgmeat  has  closed  all  controversy;  its  validity  is  no 
longer  open  to  contestation,  whatever  might  have  been 
said  or  proved  at  the  trial  for  or  against  it.  The 
jadgment  is  not  only  conclusive  as  to  what  was 
actually  determined  respecting  such  demand,  aa  be- 
ticeen  the  tame  parties,  but  as  to  any  matter  which 
might  have  been  brought  forward  and  determined  re- 
specting it.  When  the  judgment,  however,  is  offered 
in  evidence  between  the  same  parties  upon  a  different 
demand — it  operates  as  an  estoppel  only  upon  the 
matter  actually  at  issue  and  determined  in  the  origi- 
nal action :  OromweU  v.  Sac  County,  Am.  Law  Reg., 
vol.  16,  74;  DaviB  v.  Brovm,  Id.,  481.  With  these 
rules   our    own    cases   accord. 

It  is  not  seriously  contested  in  argument,  that  this 
very  question,  as  now  in  contest  between  us,  has  not 
been  presented  as  between  these  parties,  and  judgments 
had  against  complainant  on  the  question.  If  contested, 
however,  it  need  but  be  stated,  that  this  question  was 
one  that  might  have  been  made,  when  the  executions 
were  ordered  in  the  cases  reserved  in  the  court  below 
to  await  the  result  of  the  test  case  that  had  gone  to 
the  supreme  court.  It  was  made  in  the  Dupuy  case, 
and  probably  in  other  part"*  of  this  much  litigated 
matter.       In   &ict,     it     is    clear    this   question    has   been 
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adjudged,  or  was  necessarily  a  defense  that  might  have 
been  ninde  in  repeated  instances — if  it  had  any  valid- 
ity— of  which   there   might   well    be   much   doubt. 

On  the  facts  of  the  ease,  the  question  now  urged 
is,  that  when  the  test  case  was  taken  by  the  present 
complainant  to  the  supreme  court,  an  agreement  was 
entered  iu  the  court  below  that  the  other  cases  (some 
five  or  six  in  number),  should  abide  the  judgment  in 
that  case.  The  judgment  was  against  the  appellant  in 
that  case,  and  the  Judgment  certified  to  the  court 
below,  \yhereupon  execution  issued  in  accord  with  that 
decision  of  this  court.  It  is  now  urged  that  the  test 
case  was  tried  after  the  death  of  the  defendants  in  er- 
ror, and  that  judgment  therefore,  as  a  judgment,  is  void. 
Concede  the  faet  to  be  so,  the  argument  and  the  fact 
might  be  a  good  one  against  the  enforcement  of  that 
judgment— hut  it  is  doubtful,  to  say  the  least  of  it — 
whether  the  validity  or  invalidity  of  that  judgment 
has  much  bearing  on  the  other  casts.  It  is  probable 
the  true  meauing  of  the  agreement  is,  that  the  opinion 
or  judgment  of  this  court  on  the  legal  questions  in- 
volved, were  to  be  decisive  of  the  rights  of  plaintiffs 
in  the  reserved  cases  and  not  the  validity  or  inva- 
lidity  of  the  judgment   as   het\veen   the    parties. 

Be  this  as  it  may,  however,  the  cases  cited  by 
counsel  and  argument  based  on  them,  have  no  appli- 
cation   to   the   (|uestion   now    before    us. 

It  w;is  probably  held  in  these  ;^ca8es,  thut  in  ac- 
tions of  ejectment  and  other  suits  at  law,  where  a 
record  of  judgment  was  introduced  as  evidence  to  sus- 
tain   or    defeat    a    right,    that    if    it    was   valid   on    its 
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k<x,  its  invalidity  could  not  be  shown  by  testimony 
diunde.       These   cases   were   all   ruled    properly. 

Bnt  if  has  not  been  held  that  where  the  judgment 
iH  directly  sought  to  be  enforced,  or  its  validity  di- 
rectly in  contest,  as  in  this  case,  that  you  cannot 
show  it  to  be  a  nallity,  either  when  so  alleged  in  an_ 
answer  or  on  a  plea  in  a  court  of  law,  by  showing 
the  court  had  no  jurisdiction  of  the  parties — or  that 
it  was  obtained  by  fraud — a  judgment  had  where  the 
(oiirt  had  no  jurisdiction  of  the  parties,  or  of  the 
fubject- matter,  is  void.  So,  when  the  parties  are  dead: 
Wait^  Act.  and  Def.,  vol.  4,  p.  195;  10  Hum.,  342; 
2  Heis.,   303. 

This  is  not  within  the  principle  of  the  case  re- 
ferred to,  nor  contrary  to  them.  The  matter  of  the 
eiislence  of  the  judgment  was  the  very  matter  set  up 
in  the  answer  of  the  Dupuy  case  in  this  record,  and 
tlie  party  could  have  well  proven  the  allegations  therein 
made — if  material  to  his  defense.  So,  in  several  other 
of  these  proceedings,  the  defense  was  open  to  him,  as 
fiir  US  it  was  legally  available — certain  it  is — he  has 
lost  all  benefit  of  it — if  it  ever  was  a  good  defense, 
liy  what  is  presented  in  this  record.  Of  this  we  can 
have  no   question. 

Affirm    the   decree. 


Duncan  v.  Starr. 


JosEi'H  Duncan  v.  David  Stabr. 

Pleadingw  ah»  Pbactick  at  Law.  Repleiiii.  Eefmy.  An  actinu  ot 
ivplevin  cnnnot  be  DiaintHined  fur  an  eslray  where  the  plniatifi*  Iiaa 
uol  taken  the  slejis  reijuired  bv  the  Htatiite  to  have  ihe  animal  aj>- 
prniwd  and  advertised. 

FROM   HARDIN. 


Appeal  in  error  from  the  Circuit  Court  of  Hardin 
county.       T.  P.  Bateman,  J. 

Pitts  &  Cusnikuham   for   Duncan. 

Crumley  &  Hamilton   for  Starr. 

Deaderick,  C.  J,,  delivered  the  opinion  of  the  comr. 

This  is  an  action  of  replevin  to  recover  a  cow. 
The  writ  was  executed  and  the  property  sued  for  de- 
livered to  defendant  in  error,  Starr,  who  was  plaintirf 
below.  Judgment  below  was  for  Starr,  and  Dunoaii 
has  appealed    in   error   to   this   court. 

The  animal,  in  the  fall  or  winter  of  1876,  was  a 
yearling,  and  as  etutcd  by  Starr  "took  up  with  his 
cattle,"  and  was  fed  by  him  two  winters,  and  he  adils 
chat  "she  was  a  stray,"  and  he  never  claimed  hrr 
as  his  own.  The  animal  did.  not  "come  up"  with 
his   cattle — he   did   not    know    what   had    become  of  her. 

Duncan  swears  she  was  with  his  cattle,  and  grazc<l, 
and   was   pastured   with    them    from   1875  or  1876,  until 


APRIL  TERM,  1882. 


^he  had  a  calf,  be  kept  her  iiDtil  she  had  a  calf  in 
the  spring,  and  then  let  a  poor  woman  have  the  use 
of  her  during  the  aiimmer,  and  in  the  fall  the  cow 
and  calf  were  returned  to  him,  she  was  then  replevied 
28lh  of  November,  1878,  by  Starr.  Both  parties  admit, 
and  the  evidence  shows,  thai  the  animal  was  an  estray, 
and  neither  of  them  took  any  steps  as  required  by 
our  statutes  (Code,  sees.  162-6,  tt  seq.),  to  have  it 
appraised   and   to   discover   its   owner. 

The  action  of  repleviu  is  given  to  recognize  the  pos- 
session of  goods  wrongfully  seized  or  detained  (Code, 
sec.  3374),  and  may  be  resorted  to  when,  plaintiff 
has  a  present  right  to  the  possession  of  personal  prop- 
my:    2   Swan,  358. 

To  maintain  the  action  the  plaintiff  must  show  the 
title  in  himself,  or  a  present  right  to  possession.  And 
tbe  defendant  may  rely  on  any  defense  showing  a  want 
of  title  and  right  of  possession  in  plaintiff,  as  that  a 
stranger   is   the   owner:     1     Sneed,    314;     5  Baxt.,    681. 

If  plaintiff  had  tiik  n  the  steps  required  by  the 
"tatute  to  have  the  animal  uppraised  and  advertised, 
he  would  then  have  acquired  a  right  of  possession, 
which  would  have  sii&tuined  this  action.  But  upon 
the  iacta  assumed  in  the  charge,  we  think  his  Honor 
erred  iu  instructing  the  jury,  that  if  the  cow  ran  with 
plalntifTj  cattle,  and  was  fed  and  cared  fur  by  him, 
(or  one  or  two  years,  or  for  a  longer  or  shorter  time, 
she  would  be  in  his  constructive  possession,  and  he 
might  reclaim  her  as  against  any  one  iiut  the  true 
owner.  She  was,  in  fucf,  but  a  stray,  which  he  ad- 
mitted,  and  which   he  laid   no  claim  to,  and  could  only 
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assert  a  right  of  possession  to  her  by  proceedings  in- 
stituted under  the  statute.  If  the  animul  left  his 
stock  and  took  up  with  his  neighbor's,  this  would  give 
him  no  legal  right  to  assert  a  claim  to  any  special 
property  in  her,  or  to  the  right  to  take  possei>sion 
of   her. 

Plaintitf  had  no  general  or  special  property  in  the 
animal,  nor  right  to  the  possession  of  it,  which  cau 
be   enforced   at   law. 

The  judgment   must    l)e   reverse<I. 


The  St.\tk  v.  Dan  Good, 

Costs.  Ja/lirt  of  peace.  Wn.n-ant.  A  warrjint  iwiiitd  uiion  iDfnrmntion 
and  t)ip  ivrxon  making  oaih  informing  the  juHticc  of  ihp  pvnce  thul 
be  kni>w  nothing  of  the  facu>  liinifielf,  hut  lind  been  told  by  a  third 
party  tbut  the  utten-e  hail  Ik'i'Q  ciiniiiiitti^d,  ix  im providently  isoued 
and  without  siiniricnt  legiil  );mund?,  anil  Iht  junlice  iti  nut  enlitloil  to 
have  cost  taxed  iignin--l  crxmty. 


PROM  shf:i,iiy. 

Appeal    in   error   from  the  Criminal  Court  of  Sbelhy 
county.       L,   B.  HoRRitiAN,  J. 

Attobney-Gknerai,   Lea   for   the   State. 

Luke  E.  WnKiHT  for  Justice. 
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The  State  v.  Good. 
Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

Id  this  case,  P.  J;  Quigley,  r  justice  of  the  peace 
of  Shelby  coiioty,  upon  the  infoi'tnation  on  oath,  of 
one  C.  HemdoD,  issued  a  warrant  for  one  Dan  Good, 
for  assault  and  battery.  Good  was  discharged,  and 
the  justice  asked  the  court  to  allow  his  costs  to  be 
taxed,    for   payment   by   the    county. 

The  judge  was  of  opinion  that  the  warrant  was 
groundlessly  and  im  providently  issued,  and  refused  to 
lUow  the  justice  any  costs,  and  he  has  appealed  to 
this   court. 

The  party  giving  the  information  to  the  justice, 
knew  nothing  of  the  coaimis^ion  of  the  otfense,  but 
had  been  told  by  a  third  party  such  offense  had  been 
committed,  and  so  stated  to  the  justice.  Under  these 
circumstances  the  magistrate  ought  not  to  have  issued  a 
warrant,  as  being  informed  that  the  informant  knew 
nothing  about  the  matter,  he  could  not  have  been  satis- 
fied that  such  offense  was  committed,  us  he  should 
have    been   before   issuing  the  warrant:    Code,  sec,  6022. 

The  warrant  was,  therefore,  issued  improvidently 
and  without  sufficient  legal  grounds,  and  the  judgment 
of  the  criminal  court  refusing  to  tax  the  costs  thereof 
is  affirmed. 

16— VOL.  9. 


Poiierfield  r.  Taliiferro. 


J.  M.  PoRTERFiEi-D,  Adm'r.  v.  C.  W.  Talia- 
ferro et  at. 

Administration.  Aaonuy'i  fett.  An  adminUtralor,  who  incurs  liability 
for  alloriieys  lees  Wyoud  the  asseW  of  the  estat*  iD  his  handa,  without 
conseni  or  reqnel  of  (he  heirs,  cannot  subject  the  real  enlate  to  ssl« 
for  satisfaction  of  such  liahilitj. 

PROM   HABDIN, 

Appeal  from  the  Chancery   Court  at  G.    H. 

Nixon,  Ch. 

A.   G.  McDouGAL  for   complainant. 

L.   H.   &   D.    W.    Broyles   for  defendant. 

McFarland,  J.,  delivered   the  opinion  of  the  court. 

The  record  is  obscure,  but  we  understand  the  facts 
necessary  to  present  the  questions  to  be  decided,  are 
as  follows:  Wm.  Fyburn  died  in  Hardin  county  in 
1861.  C.  W.  Taliaferro  was  appointed  administrator, 
but  after  converting  some  of  the  assets  left  the  State, 
without  accounting  for  what  he  had  received.  Peter 
P.  Pach  became  administrator  de,  bonis  non,  in  1865. 
Several  suits  were  brought  against  him,  in  one  case 
there  was  judgment  against  him  at  law  for  upwards 
of  $1,700.  Two  other  suits  at  law  were  brought 
for  smaller  sums,  which  were  defended  by  the  admin- 
istrator,  and   a   bill    in    chancery    was    brought   against 
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PorterfieW  r.  Taliaferro. 


faim,  claiming  upwards  of  $2,000,  which  was  also  de- 
fended. Od  the  26th  of  January,  1867,  said  Paoh 
filed  an  insolvent  bill  in  which  he  obtained  an  in- 
janctioQ  against  the  suits  at  law,  and  praying  for  a 
sale  of  lands  to  pay  the  debts.  The  bill  conceded 
(Jiat  the  judgment  that  bad  been  obtained  was  a  valid 
debt,  and  would  have  to  be  paid,  and  assumed  that 
the  result  of  the  other  cases  was  doubtful,  and  there 
were  not  sufficient  assets  to  pay  the  debts.  In  1870 
the  death  of  Pach  was  suggested  and  proven,  and  the 
cause  was  revived  in  the  name  of  J.  M.  Porter  field, 
second   administrator   de   bonis   non. 

The  lands  were  sold  by  a  decree  in  the  cause,  but 
subsequently  the  heirs  filed  a  bill  and  had  the  sale 
set  aside  upon  the  grounds  that  they  had  not  been 
brought  before  the  court.  The  heirs  were  subsequently 
brought  in  by  regular  process,  and  the  cause  again 
proceeded.  The  chancellor  perpetually  enjoined  the 
suits  at  law  against  the  administrator,  holding  that  the 
plaintifig  in  the  actions  had  no  valid  claim  against  the 
estate.  The  bill  in  chancery  was  also  decided  in  favor 
of  the  administrator,  upon  what  ground  does  not  ap- 
pear from  this  record,  and  there  seems  to  have  been 
no  other  claims  except  the  jndgments  referred  to,  and 
the  heirs  were  held  protected  agaiost  this  by  the  stat- 
ute of  limitations,  so  that  there  were  no  debts  agaiuFt 
the  estate  for  which  the  lands  were  liable,  in  feet;  as 
the  record  cites  no  debts  at  all,  but  we  take  it  that 
the  judgment  referred  to  was  valid  against  the  ad- 
ministrator. 

Upon   the    rendition   uf  the   final  decree  rejecting   all 


Purterlield  t.  Tsliaferro. 

claims  against  the  land,  an  account  of  solicitor's  fees 
was  taken,  showing  certain  fees  due  to  the  firm  of 
A.  G  &.  J.  McDougal  and  A..  G.  McDougal  individ- 
ually, and  Messrs.  Campbell  &  Jackson,  for  services 
rendered  in  behalf  of  the  administrator,  in  defending 
the  hill  in  chancery  referred  to,  and  also  the  two 
suits  at  law,  and  filing  and  conducting  the  insolvent 
bill. 

The  report  was  confirmed  without  exception,  and 
the  master  was  directed  to  collect  the  balance  of  a 
judgment  referred  to,  and  any  other  debts  due  the 
estate,  and  pay  the  same — together  with  a  small  fund 
ID  hia  hands — after  retaining  costs — to  said  solicitors 
pro   rata. 

Some  time  afWr wards,  the  said  solicitors,  together 
with  Porterfield,  filed  a  petition  in  the  cause,  in  which 
they  claim  the  fees  allowed  them  by  said  report  and 
decree,  and  also  $35,  as  compensation  to  the  adminis- 
trator Porterfield,  and  pray  a  sale  of  the  land  de- 
scended to  the  heirs  to  pay  said  sums,  less  a  pro 
rata  received  by  the  solicitors  from  the  clerk  and  mas- 
ter. The  petition  says  that  there  are  no  means  in  the 
hands  of  Porterfield  to  pay  said  sums,  and  tbey  know 
of  no  means  except  the  lands.  The  heirs  resisted  the 
petition  apon  various  grounds. 

We  are  unable  to  see  the  principle  upon  which  the 
decree  of  the  chancellor,  for  a  sale  of  the  land,  can 
be  sustained.  In  the  first  place,  it  does  not  appear 
that  the  personal  asseta  have  been  exhausted.  From 
the  decree  referred  to,  directing  the  master  to  collect 
debts   due   the    estate,    it    is    to    be    inferred   that   such 
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debta  are  in  existence,  in  fact,  the  record  shows  the 
eiistence  of  debts  not  satisfactorily  accounted  for,  and 
ID  my  view  of  the  case,  the  lands  of  the  heirs  can- 
not be  reached  until  it  ie  affirmatively  shown  that  the 
personal   assets   have   been   exhausted. 

But  in  the  next  place,  we  do  not  see  how  the 
lands  of  the  heirs  can  be  taken  to  pay  the  compen- 
sation of  the  administrator,  and  his  counsel  fees,  where 
there  were  personal  assets,  and  where  it  has  resulted 
that  there  were  no  debts  against  the  estate — at  least 
none  which   can   be   made  a   charge   upon   the   land. 

The  administrator  has  the  right  to  retain  out  of 
the  assets  in  his  hands  compensation  for  his  services. 
When  he  employs  counsel  he  is  ordinarily  individually 
responsible  for  their  fees,  but  he  will  be  allowed,  in 
his  settlement,  the  amount  of  the  fees  thus  paid  or 
incurred,  if  they  are  shown  to  be  reasonable  ia  amount 
and  necessary  and  proper.  The  expenses  of  adminis- 
tration are  a  prior  charge  upon  the  assets  in  the  bands 
of  the  administrator. 

If,  however,  the  administrator  chooses  to  incur  ex- 
penses in  the  way  of  counsel  fees,  in  defending  suits 
against  him,  over  and  above  the  assets  in  bis  hands, 
without  the  consent  or  request  of  the  heirs,  we  do  not 
see  how  the  latter,  or  their  lands,  can  be  liable  for 
such  expenses.  The  insolvent  bill,  so  far  as  it  sought 
a  sale  of  the  land  of  the  heirs  was,  as  the  result 
showed,  wrongfully  instituted.  There  were  no  debts 
established  authorizing  the  sale.  The  sale  that  was 
had  was  set  aside  at  the  instance  of  the  heirs,  in  a 
suit  in  which    they    employed    their   own   counsel,   and 
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eo  the  insolvent  bill  n-as  successfully  resisted  by  tbem. 
It  doefi  Dot  matter,  that  finally,  the  counsel  for  the  ad- 
ministrator took  sides  with  the  heirs  in  resisting  the 
sale.  We  think  the  heirs  cannot  be  required  to  pay 
the  conoael  fees  of  the  administrator  for  wrongfully 
presenting   this   suit  against   tbem. 

So  far  as  this  suit  was  a  defense  against  the  suits 
brought  against  the  administrator,  and  so  far  as  the 
other  defenses  to  said  suits  are  concerned,  the  admin- 
istrator was  in  the  right  according  to  the  result,  but 
as  we  have  said,  it  has  not  been  shown  that  there 
were  not  other  assets  sufficient  to  pay  the  necessary 
eiEpeDses  of  defending  these  suits;  and  further,  if  it 
were  otherwise,  we  do  not  see  that  if  the  administra- 
tor choose  to  incur  liability  beyond  the  assets  in  his 
hands,  without  the  request  of  the  heirs,  that  they  can 
be   held   liable. 

The  decree  of  the  chancellor  must,  therefore,  be  re- 
versed,  and   the   petition   dismissed. 
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A.  P.  CuRREY  tj.  Marcus  J.  Wrioht  et  al. 

XBIFF.  CmtaL  Fiei.  W  wan  mdacted  into  office  of  sberiff.  C  con- 
t««Kil  hie  right  to  the  office.  The  contest  was  decided  in  favor  of  C. 
W  had  collected  a  part  of  his  uncollected  tees,  to  the  clerks  of  the 
several  courle  for  indebtedncns.  UpoD  bill  filed  bj  C,  held,  that  the 
feed  ID  xpecie  belonged  to  C,  and  as  to  the  feeo  earned  by  W  and  not 
reduced  to  posaeBHion,  C  wah  cotitlcd  to  rccorer  agaiost  the  aseinees. 


FBOM   SHELiBY. 


Appeal   from   the   Chaocery  Cnurt  at  Memphis.      R. 
J.  MOROAH,   Ch. 

"W,  M.  Smith  and  W.  M,  Randolph   for    complain- 


H.  C.  King,  J.  O.  Pierce  and  Clapp  &  Beard 
for  defendant. 

Freeman,  J.,   delivered   the   opinion  of  the  court. 

In  1870  Ciprey  and  Wriglit  were  candidates  for  the 
office  of  sheriff  of  Shelby  county.  A  contest  as  to  the 
right  to  the  office  was  bad  between  them  before  the 
county  court,  when  Wright  was  inducted  into  office. 
A  bill  was  then  filed  by  Currey  under  section  3409, 
and  sub-sections,  in  the  county  court,  enjoining  Wright 
from  exercising  the  functions  of  the  office,  and  soon 
after  this,  Wright  ifiied  a  similar  bill,  and  obtiiined 
»n  injunction  against  Cnrrey,  and  on  motion  before 
the    court,    had    the    injunction    granted     in     favor     of 
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Currev  dissolved.  The  contest  then  went  on  between 
the  parties — Wright  being  iu  possession  of  the  oEEce 
under  theae  proceedings  until  July,  1872 — when  this 
court  decided  iu  favor  of  complainant,  and  ousted 
Wright   from   the   office,   and   gave   it   to   Currpy. 

Thereupon,  on  the  3l8t  day  of  August,  1872,  the 
present  bill  was  filed  against  numerous  parties,  seeking 
to  have  an  account  of,  and  to  recover  the  fees  and 
emoluments  of  the  sheriff's  oflBce  which  had  accrued 
during  the  period  of  Wright's  occupation.  The  main 
matters  as  between  Wright  and  sureties  on  several 
bonds  given  during  the  proceedings  referred  to,  have 
been  disposed  of,  and  are  not  appealed  from,  nor  before 
us   on    the   present   record. 

The  only  questions  presented  by  the  present  appeal, 
arise  between  tlie  clerks  of  three  of  the  courts  of 
Shelby  county,  who  are  made  defendants,  and  are  re- 
quired to  render  an  account  of  such  fees  as  have  been 
received  by  them,  iu  their  respective  oiBces,  as  were 
due  mid  Wright,  by  virtue  of  his  office  as  sherifT.  In 
addition,  there  is  a  claim  adjudged  in  favor  of  a  num- 
ber of  parties,  claiming  to  have  acted  as  deputies  of 
said  Wright,  who  have  intervened  in  some  way,  and 
have  had  decreed  to  them  satisfaction  in  this  proceed- 
ing of  their  claims,  or  assumed  claims  against  Wright, 
in   preference   to   the   claims   of  complainant   Currey. 

It  is  proper  to  say,  that  a  considerable  sum  of 
these  fees,  were  found  in  the  hands  of  the  clerks,  and 
otherwise  due  Wright  for  services  rendered  while  ex- 
ecuting the  office  of  sheriff,  and  the  contest  is  now 
narrowed    to   the   question,   as    to    whether    complainant, 
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or  the  clerks  mentioned,  and  assumed  deputy  eherifls, 
who  were  appointed  and  (imployed  by  him,  sliall  have 
this  faod? 

The  theory  of  the  bill  is,  that  the  fees,  and  per- 
quisites of  the  office  went  to  the  party  legally  entitled 
to  the  office,  and  so  the  prayer  is  for  an  account  of 
all  fees  received,  or  earned  ciuring  the  incumbency  of 
Wright.  Wright,  himself,  and  the  other  parties,  have 
submitted  to  the  decree.  The  clerks  claim  the  right 
to  retain  fees  in  their  possession  and  accruing  in  their 
respective  courts,  by  virtue  of  assignments  transferring 
them  to  them,  made  by  Wright  in  consideration  of  the 
fact,  that  Wright,  while  acting  as  sheriff  had,  by  virtue 
of  his  oGBce,  collected  large  sums  in  the  shape  of  tees 
due  these  clerks,  and  had  failed  to  pay  or  account 
for  the  same. 

They  further  claim  to  set-o£F  the  amount  due  from 
them,  as  fees  collected  for  Wright,  against  complain- 
ant's claim.  This  last  ground  we  do  not  understand 
to  be  very  seriously  urged,  and  cannot  be  sustained 
if  ut^d,  provided  the  theory  of  the  bill  be  correct, 
that  is,  that  the  identical  fees  earned  by  Wright, 
belong  to  complainant  as  the  party  rightfully  entitled 
to  the  office.  If  the  fees  are  complainant's,  and 
were  his  when  earned,  then  it  could  not  be,  that  a 
'lebt  due  from  Wright  for  monies  collected  for  these 
clerks,  would  constitute  any  proper  basis  of  set-off,  a» 
against  complainant's  claim  and  recovery,  as  sought  in 
this  proceeding. 

The  question  is,  whether  the  claim  of  complainants 
is  maintainable?      Is  a  party   who   has   been    wrongfully 
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excluded  from  the  posseBsion  of  an  office,  when  his 
right  has  beeti  asserted,  aod  he  pat  into  possession, 
entitled  to  the  specific  fees  earned  by  the  wrongful 
■Doumbent,  as  his  own  property  or  money,  precisely  as 
if  he  had  been  in  the  exercise  of  the  functions  of  the 
office,  had  rendered  the  legal  services  and  thereby  had 
himself  earned    the   specific   fees   claimed? 

We  are  not  aware  that  this  precise  question  has 
been  before  this  court  for  determination.  The  argu- 
ment of  one  of  complainant's  counsel  involves  the  con- 
cession, that  his  claim  is  as'  we  have  stated,  for  he 
insists  that  Wright  "could  not  at^sign  more  than  he 
possessed,"  and  that  the  "fees  of  the  office  did  not 
belong  to  him,  but  to  Currey,  and  of  course  he  coulrl 
not  assign  them  to  respondents."  Complainant's  claim, 
roust  of  necessity,  rest  on  this  ground,  for  if  it  was 
only  for  damiigrs  against  Wright,  to  be  ascertained  and 
measured  l>y  either  the  amount  of  fees  received,  or 
the  amount  of  fee^,  less  value  of  his  services  in  earn- 
ing tliem,  there  could  be  no  claim  to  any  particular 
fees  in  specie,  and  the  assignment  of  Wright  would 
carry  them,  the  complainant  being  only  entitled  to  his 
personal  recovery  against  Wright,  the  amount  to  be 
ascertained  by  the  one  standard  or  the  other  we  have 
mentioned — or  at  any  rate,  by  some  proper  measure; 
but  still  this  would  not  give  any  claim  on  the  par- 
ticular fees  in  s}>ecie,  however  his  damages  might  be 
measured. 

The  eafce  of  Memphis  v.  Woodward,  12  Heis.,  4i)9, 
was  a  suit  aguinst  the  city  to  recover  a  salary  fixed 
by   law.       Lynch    had     excluded     Woodward    from    the 
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office,  by  virtue  of  &d  injunction.  When  the  right  of 
Woodward  was  declared  by  this  court,  he  brought  suit 
against  the  the  city  for  the  salary,  on  the  ground 
that  he  was,  at  all  times,  ready  and  willing  to  perform, 
the  duties  of  the  office.  It  was  held  that  he  was 
entitled  to  recover — the  Chief  Justice  delivering  the 
opinion — puts  the  case  mainly  on  these  grounds:  First^ 
that  Woodward's  claim  to  the  salary  followed  his  title 
to  the  office,  and  no  payment  to  another  of  money 
that  belonged  rightfully  to  the  claimant,  could,  al- 
though made  under  an  erroneous  order  of  court,  op- 
erate as  a  payment  or  satisfaction  of  his  claim.  Second, 
that  the  injunction  did  not  require  the  payment  of  the 
salary  to  the  wrongful  claimant.  This  case  may  stand 
OD  the  ground  of  a  wrongful  payment  made  by  the 
city — and  its  duty  to  pay  ooly  to  the  rightful  claimant. 
But  whether  rightly  ruled  we  need  not  now  stop  to 
iaquire.  It  does  not  raise  the  question  now .  before 
us,   nor  could   it  decide   it. 

The  suit  was,  in  that  case,  against  the  party  owing 
the  salary,  by  the  officer  who  was  legally  entitled  to 
the  ofGce.  This  is  a  suit  ugaiust  the  wrongful  in- 
cumbent who  •  has  entered  upon  the  office  without 
lawful  authority  for  an  account  of  the  fees  received,  and 
as  between  the  appellees  before  us,  is  a  claim  to  have 
the  specific  fees  earned  paid  over  to  complainant,  on 
the  ground  that  they  are  the  property  of  complainant. 
If  the  suit  bad  been  against  the  parties  who  had  paid 
them  to  Wright,  the  cases  would  have  had  more  sim- 
ilarity, the  only  difference  being,  that  in  the  one  case  it 
was    a    fixed  salary — the  other — adjudged  costs  and  fees. 
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We  find  numerous  cases  in  which  the  suit  was 
against  the  intruder  for  damages.  Some  holding,  that 
where  there  was  a  lixed  salary,  the  measure  of  recov- 
'ery  was  the  amount  of  the  salary  which  the  partj' 
excluded  would  have  received,  had  he  been  in  office : 
People  ex  rel  BenoU  v.  MUer,  24  Mich.,  468;  9  Am.  R., 
131:  United  States  v.  Addiam,  6  Wallace  R.,  291.  And 
where  there  are  fees  and  perquisites,  some  cases  bold, 
that  the  measure  of  recovery  is  the  fees  of  office 
leea  the  expense  of  earning  them  by  the  de  Ja<^  of- 
ficer, where  he  had  made  claim  to  the  office  in  good 
feith.  See  Mayfield  v.  Moort,  53  III.,  428;  5  Am. 
R.,  52.  We  need  not  undertake  to  review  the  cases, 
or  reconcile  the  real  or  apparent  couflict  found  in 
them.  We  can  only  endeavor  to  reach  the  best  con- 
clusion  possible   on   the   particular   <inestion  before  us. 

The  ca.se  is,  Wright  had  wrongfully  got  possession 
of  the  office  of  sheriff  under  color  of  law.  While 
acting  in  that  office  he  had  earned  fees,  which  were 
collected  or  received  in  the  usual  course  of  their  offi- 
cial actions  by  the  clerks  of  the  courts.  The  clerks 
were  bound  to  account  for  and  pay  over  these  fees  to 
Wright  on  his  demand.  The  complainant  would  have 
earned  these  fees  had  Wright  not  entered  upon  the 
■office.  As  between  Wright  and  complainant,  who  has 
the   better   legal    right? 

After  much  consideration,  we  conclude  that  as  to 
fees  earned,  but  not  reduced  to  possession,  the  rule 
that  shall  give  the  rightful  officer  such  fees  will  best 
reach  the  practical  justice  of  the  case.  The  principle 
*yQ   which    part   bf   a    salary    unpaid,   though    earned   by 


APRIL  TERM,  1882. 

Currey  v.  Wright, 


the  wrongfal  incumbent — in  the  case  of  Dolan  v.  Mayor, 
68  K".  Y.,  283 — was  adjudged  to  the  rightful  claimaat 
of  the  ofBce,  after  his  right  had  been  declared,  sus- 
tains this  ruliDg.  The  court  says:  "We  think  it  may- 
be consistently  held,  that  the  plaiutifF  may  treat  the 
ienices  as  having  been  rendered  by  Keating  for  him, 
and  may  recover  the  unpaid  salary  on  that  assump- 
tion." While  this  is  not  the  fact,  and  it  would  be 
better  to  say  simply  that  because  of  the  wrongful  ex- 
clusion of  complainant,  the  other  party  shall  not  be 
permitted  to  assert  any  claim  growing  out  of  his  wtong- 
h\  act,  and  as  between  a  wrong-doer  in  such  a  case, 
and  rightful  claimant,  the  latter  has  the  superior  right. 
This  is  not  sustainable  on  any  logical  theory  based  on 
the  facts  of  the  case,  but  it  is  sound,  practical  justice^ 
nevertheless. 

The  legal  logic  of  the  case  would  probably  be,  that 
the  party  who  had  done  the  wrong,  was  liable  to  re- 
spond personally  in  damages  to  the  party  wronged, 
uid  this  was  a  personal  demand  to  be  ascertained  by 
a  court  and  jury,  under  the  rules  of  law,  which,  when 
ascertained  by  a  judgment,  was  to  be  enforced  by  the 
ordinary  process  of  law  in  the  ordinary  mode.  Or,  if 
a  court  of  equity  was  resorted  to,  as  in  this  case,  the 
amount  due  should  be  ascertained  and  decreed,  as  a 
personal  demand,  and  enforced  as  such.  We  think, 
however,  the  justice  and  right  of  this  case  will  be 
reached  by  the  result  we  have  indicated,  confining  our 
decision  to  the  very  case  in  band,  deciding  nothing  as 
to  other  questions  that  may  arise  in  such  cases  as  be- 
tween the  rightful  claimant,  and  a  party  who  wrong- 
folly   obtains   and   holds   possession    of  an   office. 
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In  this  view,  the  clerks,  a^  assignees,  stand  in  the 
shoes  of  Wright,  and  can  assert  no  claim  above  whai 
he  could  have  done  by  virtue  of  the  assignment.  It 
18  an  assignment  of  a  chose  in  action,  no n- negotiable, 
to  be  applied  to  the  payment  of  an  assumed  indebt- 
edness, and  so  on'  no  principle  can  these  atsigneex  have 
any  superior  position  to  their  assignor.  In  addition, 
it  is  very  clear  they  took  the  assignment  with  full 
knowledge  that  the  right  to  the  ofiGce  was.  being  con- 
tested hotly,  the  case  then  pending  in  one  of  the  courts 
of  the  city,  in  which  one  of  the  parties,  we  believe, 
was   then  clerk. 

As  to  the  claims  of  certain  parties  as  deputy  sherifFSj 
we  need  but  say,  that  from  this  record,  they  are  not 
in  any  way  parties  to  the  suit.  One  of  them  seems, 
on  suggestion  that  he  had  been  employed  as  deputy, 
and  had  not  been  paid,  to  have  been  allowed  by  order 
of  the  court,  to  come  into  the  case,  the  order,  how- 
ever, eipressly  stating  that  nothing  was  adjudged  there- 
by— and  he  was  only  to  come  in  and  make  good  hie 
claim  if  he  could.  There  is  no  pleading  asserting  his 
claim,  and  no  issue  on  which  a  decree  could  rightfully 
have  been  made.  Some  others  seem  to  have  been  per- 
mitted by  the  court,  to  come  in  on  filing  a  petition, 
and  giving  bond  to  prosecute  their  claims,  but  no  such 
petition  or  bond  is  in  the  record,  and  the  clerk  states 
no  such  papers  are  on  file.  Even  if  before  the  court, 
on  the  facts,  we  can  see  no  ground  on  which  they 
could  claim  any  of  these  fees  as  against  complainaiit, 
as  it  appears  they  were  employed  Iw  Wright  at  fixed 
salaries — ;and    had    only    a    personal    claim    against   iiim 
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for  services — to  be  enforced  by  suit,  but  certainly 
neither   lien   or   charge   on.  the   official    fees. 

We  therefore  hold,  that  the  complainant  has  the  su- 
perior right  as  to  fees  not  received  by  Wright,  either 
ia  the  hands  of  the  clerks,  or  to  be  collected — and 
that  the  parties  claiming  to  be  deputies  of  Wright, 
have  ao  right  to  any  fees  which  were  earned  by  Wright, 
aod  their   claim   is   disallowed. 

A  decree  will  be  drawn  in  accord  with  this  opin- 
ion. Defendants  will  pay  costs  of  this  court,  and  of 
the  court  below,  ao  fer  as  incurred  in  reference  to 
their  claims. 


Geo.  C.   Camp,    Adm'r.  rh  boni»  ho«,  c.  Wm.  and   Jah. 

Sherley  et  al. 

AND 

Jos.  R.  Hawki>s  ei  <iL  v.  Wm.  Sherley  ef  id. 

I.  CKiSCKBY  Pleadings  and  Phactice.  Imol'fnl  eilnii:  Filing  rlaims. 
it  is  not  necextary  that  a  creditor  should  make  himself  n  jinrty  by 
petition,  to  nit  inttolveDt  bill,  if  in  the  bill  hiH  clnim  is  ptnled  as  ft 
valid  and  siibsiHling claim  against  theeKtnte,  Filing  hiN  claim  with 
Hie  clerk  within  time  will  bar  the  statute  of  limitations. 

'-■  ADKimnATlOH.  lUal  ealatc.  Alienalion  bg  hnr.  The  execution  of  a 
deed  □(  trust  by  an  heir  tipon  lands  descended  to  him  from  his  ancea- 
lor,  10  secure  a  pre-existing  debt,  is  not  Hiich  an  alienation  by  the  heir 
m  can  defeat  the  right  of  creditors  to  subject  the  real  estate  of  the  an- 


cestur  to  the  payment  of  his  debts.  The  land,  bj  statute,  is  oKtetH  for 
ihia  purpose,  and  to  alKiw  tlie  heir  lo  appropriate  ii  for  hir<  own 
debtx,  by  deetl  of  truHt  or  mortgage  would  defeat  the  law. 

FROM   HENRY. 

Appeal  from  the  ChaDcery  Court  at  Camdem.  G. 
H.   Nixon,  Ch. 

T.   A.    Hksky   and  A.  J,  Fakmbb  for  complainants. 

A.  G.  Hawkish,  H.  C.  Townes  and  Hawkins  & 
Jones  for  defendants. 

Deiadbrick^  C.  J.,  delivered  the  opinion  of  the  court. 

In  August,  187-3,  Jas.  Kherley  departed  this  lift', 
and  at  September  term,  1875,  of  the  county  court  of 
Benton  county,  his  sons,  the  defendants,  James  and 
William    Sherley,   were    qualified   as   his   administrators. 

The  intestate  left  at  his  death  a  small  per.ioual  es- 
tate and  three  tracts  of  land,  in  said  county.  On  the 
23d  of  September,  1875,  the  administrators,  who,  vith 
the  minor  children  tif  a  deceased  sister,  were  the  heirs 
at  law  of  said  intestate,  filed  their  petition  in  the 
county  court  of  said  connty  of  Benton,  for  a  sale  for 
partition  of  said  three  tracts  of  land.  In  their  pe- 
tition they  allege  that  the  widow  was  entitled  to  dower, 
and  that  their  sister,  in  her  lifetime,  had  been  ad- 
vanced by  their  deceastid  father  in  lands  and  jwrson- 
alty  in  an  amount  greater  than  either  of  them  could 
receive  out  of  the  remainder  of  his  property,  and  it 
is  propably  true  she  had  been  no  advanced.  The  heirs 
of  the   sister   were    made    parties,   a   guardian   ad   litem 
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appointed  for  them,  and  a  tlecreo  rendered,  upon  proof 
taken,  directing  a  sule  of  tlie  land,  aflor  allotting 
dower   to   widow. 

The  land  was  Hold  and  Jiimen  Sherley  bought  one 
tract  for  $400,  and  William  liouglit  the  other  two 
traets  at  5450,  This  sale  was  coiilirniod  and  title 
vested  in  the  purchasers,  retaining  a  lien  for  the  pur- 
tbase  money.  Ten  per  cent  was  paid  before  coii- 
lirmatiOD,    and    nothing    hofi    been    paid    :iince. 

After  the  laud  was  sold,  William,  being  indebted 
III  L-omplainants  in  the  eross-bili,  Jos.  B.  &  A,  G. 
Hawkins  and  H.  C.  Towiies,  on  the  lilth  of  Novem- 
btr,  1875,  exeeuted  a  deed  of  trust  on  the  two  tracts 
lie  bought,  to  secure  to  tiieni  the  amount  of  his  in- 
(Itl)tedness. 

Complainant  Camp,  who  was  one  of  the  sureties  of 
said  Jamcti  and  William  Sherley,  administrators,  having 
jliveu  them  notice  that  be  w<mld  apply  at  Deeember 
tt;rni,  1876,  to  be  rcloiwed,  was,  on  their  re.sigiiatiou 
as  administrators,  appointed  iidniinistrator  dc  bojilx  non 
of  said  estate.  And  in  Deeember,  1877,  said  Camp 
tiled  this  bill,  in  which  he  alleges  that  he  Inis  as- 
CLTtaiued,  and  snggested  to  tlie  county  court,  the 
insolvency  of  the  personal  estate ;  that  the  a<buinis- 
trators  had  paid  some  of  the  debts,  but  there  were 
■till  outstanding  valid  debts  ag!iin.--t  the  estate,  aud 
there  were  no  assets  for  the  paymeiit  of  the  siiine  in 
lii,-  hands,  or  which  could  come  to  his  hands.  The 
liill  prays  for  the  transfer  of  the  administiation  of 
the  estate  from  the  county,  to  the  chancery  court.  The 
i»ill  recites  the  facts  ciuiuected  with  the  sale  of  the 
17_voL.  9. 


Cniup  i;  Sherley. 


laniln,  and  prays  for  llic  sale  of  tlic  isaiuc  for  the 
Kutisfaotion    of  said    (lol)tK. 

The  bill  then  allefres  that  there  are  two  miti's  of 
$12o  each  (with  winie  small  cre<lita),  one  due  in  lfi74, 
and  one  due  in  1875,  and  an  aecount  due  Joel  Ted- 
dor  for  *12.50;  «125  due  M.  M.  Fry,  due  in  187H; 
and  also  $12. .jO  by  noto,  duo  in  1874,  to  Hubhs  & 
Fry ;  burial  expenses  of  §;)0  or  ?40  due  \V.  P.  Mor- 
ris, and  for  L'otlin  for  intestate,  dne  John  J.  Holland, 
$10  or  *12,  all  of  which  debts  the  bill  states  are 
just   due   and   outstanding,   and   perhaps  other   debts. 

Hawkin:^  and  others,  the  beneficiaries  iu  the  trust 
deed,  with  the  trustee,  filed  their  cross-bill,  having 
been  made  d<'feiidants  to  the  original  bill,  in  which 
they  claim,  that  under  said  deed,  they  are  entitled  to 
have  proceeds  of  sales  of  land  applied  first  to  tbeir 
debts  secured  in  said  trust  deed.  They  also  <-cintest 
the   elaims   of  the   creditors   of  said   estate. 

His  J-Ionor,  the  chancellor,  ordered  a  report  to  be 
made  by  the  master,  showing  what  ]>ersonal  assets  had 
come  to  the  hands  of  James  and  William  Sherley, 
as  administrators,  or  to  the  bands  of  Camp,  as  ad- 
ministrator lir  hoin*  non,  and  what  debts  wei-e  still 
outstanding  against  the  estate,  and  how  the  accounts 
for  receipts  and  disbursements  of  said  administrators 
stood. 

The  master  reported  a  halanee  in  the  hands  of 
William  and  James  Sherley,  as  administrators,  ot 
J250.50,  after  allowing  credits  amounting  to  82.j.'J.4o, 
and  that  there  was  nothing  in  the  hands  of  Camp,  as 
administrator,    or    chargeable   to    him. 
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The  master  also  reported,  that  tlie  several  tlebta 
specifiet]  in  the  bill  as  due  and  outstanding,  were 
valid  elainis  ii^inirt  the  estate.  He  rejKirted,  also,  in 
favor  of  others,  not  cniinieroted  in  the  bill,  and  one 
debt  in  favor  of  AVilliani  Shurley,  one  of  said  ad- 
ministrators, of  S26.76,.  int'lnding  interest  to  Deeeni-  ■ 
htT  15,    1879. 

Exceptions  were  filed  to  all  the  claims  except  that 
iif  William  Sherley,  by  the  defendants,  William  and 
■fames  Sherley,  and  the  coniplatnant.s  in  the  cross-bill, 
mainly  on  the  gmund  that  the  complainants  had  not 
been  formally  made  defendants  to  the  bill,  by  petition. 

The  claims  specified  in  the  bill  had  all  been  filed 
within  less  than  two  years  from  the  original  grant  of 
ndminist ration,  but  none  of  these  claimants  had  filed 
fiirmal   petitions   praying  to  be  made  parties  defendants. 

The  chancellor  overruled  the  exceptions,  as  to  those 
Haims  set  out  in  the  bill,  and  allowed  them,  and  the 
claim  of  William  Sherley,  only.  He  al.so  allowed 
cxceptionjs  of  James  and  William  Sherley,  which  re- 
iluced  the  Unding  against  them  t^  $70.24,  and  allowing 
tlie  said  claims  specilied  in  the  bill,  shows  an  aggre- 
pite  of  S4:J9.!)4,   debts   still    due    from   the   estate. 

The  chancellor  then  recites  the  proceedings  of  the 
tiiimty  court  under  which  the  said  land  was  sold  to 
^\''il]iam  and  James  Sherley,  and  declares  that  Wil- 
liam owes  upon  bis  purchase  ?405  and  interest,  and 
James  owes  on  his  purchase  $300  and  interest,  and 
ilt-crees  if  the  sums  due  are  not  paid  in  sixty  days 
tlie  land  shall  be  fobl,  anti  proceeds  of  JauKis  Sher- 
Icy's  land  shall    be    first    :i|i|ilied    to  the  debts  due  fn)m 


Canii)  ('.  Slierley. 

the  estate  of  'James  Slierley,  ileceast'd,  aiul  if  not  suf- 
ficient, then  the  proceedrt  of  the  tract  purchased  by 
William  Sliurley  ahall  be  applied  to  pay  the  balanco 
of  said  debts,  or  so  much  thereof  as  may  be  neces- 
sary to  that  purpose,  and  the  n^sitiue,  if  any,  shail 
be  applied  to  the  satiHfactinn  Qf  the  debts  secured  to 
the '  complainants  in  the  cnjss-bill,  by  said  deed  of 
trust. 

AVilliam  and  James  Sherley  pray  an  api>cal  from 
so  much  of  said  decree  im  chnr^:;  them  as  adminis- 
trators, with  tlie  sum  of  *70.94,  and  as  allows  the 
vlaiins  of  creditors  a^inst  the  estate,  and  which  di- 
rects the  sale  of  said  lands  for  the  payment  there<if. 
But  failing  to  give  l>ond  within  the  time  prescribed, 
they  have  filed  the  record  for  writ  of  error.  The 
complainants  in  the  cross-l)ill  api>eal  from  so  much  of 
the  decree  as  postpones  their  cliiims  secured  by  the 
deed  of  trust,  to  the  debts  due  from  the  estate  of 
James  Sherley,   deceased. 

It, appears  that  a  claim  for  ?26.7()  is  allowed  Wil- 
liam Sherley,  by  the  master's  report,  and  the  decree  of 
the  court.  This  was  for  payment  of  a  debt  due  from 
the  estate,  and  instead  of  being  allowed  as  a  charge 
against  the  estate,  should  have  been  credited  on  the 
170.24  found  against  him,  and  thus  ivduec  the  amount 
found  in  his  hands  to  §4^,48,  and  reducing  also,  by 
the  amount  of  said  claim  thus  credited,  the  outstand- 
ing  liabilities   of  the   estate. 

Aa  before  stated,  all  tlie  claims  allowed  were  specifi- 
cally named  in  the  bill  as  valid  and  outstanding  debts 
«f  the  estate.      Noue  of  them  were  barred  by  any  stat- 
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ute  of  limitations.  Most  of  them  proved  to  be  just, 
none  proved  to  be  othorwise.  In  such  case,  we  hold 
it  19  not  necessary  that  the  creditor  should  make  him- 
self a  party  defendant  by  petition,  but  the  filing  of 
the  claim  with  the  clerk  within  time,  will  save  the 
bar  (jf  the   statute. 

The  trust  creditors,  acquired  by  their  deed,  no  su- 
I)erior  rights  to  creditors  of  the  estate,  but  they  must 
lie  held  to  take  in  subordination  to  the  rights  of  such 
creditors.  Exe<'iiting  a  deed  of  trust,  by  an  heir  to 
secure  a  pre-existing  debt,  is  not  such  an  alienation 
by  the  heir  as  can  defeat  the  right  of  creditors,  to 
snbjeet  the  real  estate  of  tlic  anccHtors  to  tlie  payment 
of  his  debts. 

Xeither  the  truat  creditors  nor  the  said  heirs  at 
law  can  complain,  that  the  i-eal  estate  of  the  deceased 
shall  be  applied  to  the  payment  of  his  debts.  Our 
"tatute  has  made  it  assets  for  this  purpose,  and  to 
allow  an  heir,  within  three  months  after  the  ancestor's 
death,  and  before  the  law  will  allow  a  creditor  to  in- 
slit  nte  any  proceedings,  to  appropriate  the  whole  real 
(•state  to  spcitre  his  own  debts,  by  deed  of  trust,  or 
mortgage,  would  be  practically  to  defeat  and  annul 
the   law. 

The  chaneellor's  decree  has  reached  the  substantial 
jiHtice  and  equity  of  the  ea.ec,  and  with  the  slight 
modification  indicated,  it  will  bo  affirmed.  The  costs 
(if  this  court  will  be  paid  one-half  by  the  complain- 
ants in  the  cross-bill,  and  the  other  half  by  William 
ami  James  Sherlcy,  and  the  costs  below  as  adjudged 
by  the  chancellor,  and-  the  cause  will  be  remanded 
for   further    proceedings. 


WUliamh  r.  Whiir 


Sakah  a,  Williams  r.  M,  D.  W'hitmorf  tt  til. 

1.   (."HiNCBEV     Pl.KAlHNIW    AKIl     pRiCTICK.       Land    Mit*.       T<IXfs.      It    IS 

the  ditty  of  tbp  court  under  llie  act  i>f  1871,  iipoo  atl  lands  solil 
tinder  dL-eree  nf  the  (^iitirt,  tii  have  a  reference  ti)  the  clerk  and  masl(.>r 
as  Id  the  anmiint  c)f  (axi-s  due  iii>on  dny  uf  sale,  and  this-  befure  on- 
tirmnlinii  of  sale,  but  if  bv  inadverlenoc  this  U  omitted,  it  may  be 
(lone  after  eonHrmntion  at  any  lime  wbili-  the  funds  arv  under  the 
c<mln>l  of  the  ciiurl.  The  nni.ninl  of  .taxes  ix  In  Ik;  paid  out  of  the 
purchase  money.  If  the  Rnle  is  confirineil  an<)  the  amount  nf  pureha.se 
money  is  paiil,  or  tlie  noten  for  the  purchoite  money  delivered  Uj  cred- 
itors or  their  Milieitors  nitUoul  payment  of  tiixet^,  the  court  may,  at 
the  anme  term  of  the  c»llrC,   unler  the  fimda  to  be  refunded  fur  pay- 

i.  ArriiaKKv'rt  T.ien.  Chaiircry  Itotdiuiir  nod  Prarller.  Wliero  a  lien 
u|Hm  a  fund  in  court  \»  declared  in  favor  of  two  firms  of  solictors  and 
the  game  is  insiitlicient  to  ■pay  both,  the  court  will  not  ]>ermit  oue 
firm  to  approprintu  the  fund  to  their  fee.  If  there  is  not  a  sufficient 
fund  to  pay  lH>ih,  the  lien  fihnuld  be  enforced  pni  raUi,  and  if  (me 
firm  of  jjiUcilorg  ha-)  dnm-n  the  fund,  the  court  will  order  it  paid  into 
cnuK  to  lie  divided  pm  rata.  If  one  of  the  firm  who  drew  the  fund 
in  inscdvent,  the  court  will  compel  the  partner  who  is  solvent  to  jiav 
the  sum,  although  the  partnersliip  may  have  betu  dit>so1ved  after 
the  bej-innin,'.' of  suit  and  liefiire  the  decrei',  and  the  wlvenl  partner 
had   no   knowledKe   of   the   IrBiinaction,  aurl  receive*!  no  part  of  the 

i.  .Attorneys.  Farttur^ip.  Upon  a  diswdulion  of  a  lait  fitTn,  in  the  aV 
Keuce  of  an  agreement  to  the  contrary,  cither  member  may  give  his 
attention  to  an<l,  in  tlic  alntenct'  of  the  cither,  control  any  untiniahed 
caxeo  in  which  tlie  lirm  may  liave  been  cmployc<l.  K^  to  such  un- 
iinislied  buGin(i«  they  are  still  jiurtners. 
4.  Sijn-:.  Siiiue.  Liabililiat  nf  piirinera.  If  a  partner  receive  more  than 
be  is  entitled  to  within  tlie  sco]ie  of  hia  piirtnership, 'the  firm  must 
refund  thi'  excess. 


PROM    .SHELBY. 


Appeal   from    the   Chancery   Court    at  Memphis.     W. 
^\.  McDowell,  Oh. 
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Williamn  v.  Whitniore. 


T.   B.   TuHLEY   for   Harris. 

J.   E.    BioELOW    for   Hill. 

Geo.  Gili.ham   for  Fiires. 

Hl-ues   &   PosTOJi    for   Humes,    Scott   .t    PoHton. 

McFari.and,  J.,  delivered  the  o|iiiiioii  t>r  the  cuuii. 

Thi.s  caiiso  is  bcifore  us  u|>ini  two  separate  ap[K!aI* 
imsfntei]  at  different  times,  by  Isham  G.  Harris,  from 
liccrees  roiidcrod  against  him  in  relation  t<>  matters  iii- 
I'iiiental   to   the   original   litigation. 

Separate  transcripts  were  made  out  upon  each  ap- 
peal, emhracing  snch  parts  of  the  record  as  were  thought 
lo  he  pertinent  to  the  questiuim  involved.  These  tran- 
-t'ripts  coutain  in  part  the  same  matteni,  hut  each  cou- 
faitis  some  part  of  the  record  not  found  in  the  other. 
Tile  ipiestioii^  arising  upon  eaeh  appeal  grow  out  of 
ilif  same  transaction,  ami  for  convonienw,  will  be  con- 
tillered  together.  The  original  bill  was,  in  substance, 
fiir  the  eollectii>n  of  a  debt  and  for  the  sale  of  lands 
that  had  been  fraudulently  conveyed  by  the  debtor. 
Tiif  complainant  was  suece.isful,  obtaining  in  this  court, 
at  the  September  term,  187;),  a  decree  in  her  favor 
for  a  sum  of  mitnoy,  for  the  collection  of  which  the 
cau^^e  was  remanded  for  a  sale  of  the  lands  and  fnr- 
tiuT  proceedings.  The  decree  of  this  court  declared 
a  lien  on  the  recovery  in  favor  of  Messrs.  Humes  &■ 
Sc'ilt  and  Messrs,  Harris  &  Pillow,  for  their  services 
a*  siilieitors,  in  favor  of  the  complainant.  The  first 
named    were   surviving   partners  of  the   firm  of   Postou, 
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Hiimos  <t  Switt,  who  lias  Hle<l  the  bill.  Mpssrs.  Har- 
ris &  Pilldw  were  partners  at  the  time  of  their  cni- 
ploymeiif,  but  tlie  partnership  had  been  dissolved  before 
the   decree    was    rendered. 

On  the  24th  of  .Tniie,  1876,  the  lands  (being  sev- 
eral town  lota  in  or  near  the  eitv  of  Memphis),  weri' 
sold  by  the  tnaMter,  and  the  sale  reported  on  the  3rd  of 
0<!tober,  1876,  and  confirmed  by  a  decree  entered  on 
the  27th  of  October,  bnf  there  was  at  the  time  no 
divestiture  or  vestitnre  of  title,  the  cause  being  retained 
on  the  docket  to  await  the  collection  of  tlie  pnrcliajie 
money.  The  sale  iifrgi-egated  ?-t,27i),  each  purchaser 
executing  three  note**,  due  severally  in  7,  12  and  18 
months,  payable  to  the  master,  for  the  n^reptte 
amount  of  his  pun^hases  as  follows:  J,  B.  Fares,  the 
purchaser  of  two  lots,  executed  three  notes  aggregating 
$1,350;  J.  A.  Anderson,  notes  for  three  lots,  aggre- 
gating ?l,li».1;  Joseph  H.  Hill,  for  two  lots,  SoW; 
Arthur    E.    Hill,    two    lots,    ?({X0,    and   G.   J.    Pillow, 

two  lots,  *:i.oo. 

Previous  to  said  sale,  to-wit,  on  the  9tli  of  Feb- 
ruary, 187(i,  an  order  was  entei-ed  reciting  the  lien 
declared  by  this  court  in  favor  of  Messrs.  Harris  & 
Pillow,  for  their  fees,  and  also,  that  they  had  filed  n 
petition  praying  that  tlie  amount  of  their  fees  be  fixed 
by  the  court,  which  luid  been  served  u[H>n  the  com- 
plainant, and  directing  that  the  jwtition  be  taken  for 
cfmfesHcd,  and  that  the  matter  be  referred  to  the  mas- 
ter to  report  the  amount  of  the  fees  as  early  as  i>rae- 
ticablc.  On  the  ]4th  of  the  same  mouth,  on  motion 
of  Hnmes   &   Reott,    surviving   partners,    a   further    ref- 
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crencp  was  made,  directing  the  master  to  report  upon 
their  tees,  at  tlie  same,  time  he  reportfui  U}K>n  the 
fees  of  Harriii  &  Pillow,  and  directing  that  notice 
be  served  on  the  eomplaiuant.  On  the  '2d  of  Octo- 
her,  1876,  the  master  made  a  roport  alone  as  to  the 
fees  of  Messrs.  Harris  &  Pillow,  tixing  the  amount  at 
82,000,  and  on  the  day  the  roix>rt  of  sale  was  con- 
firmed, to-wit,  the  27th  of  October,  lS7(i,  this  report 
Bs  to  fees  was  continned  by  a  <1ecree  wliich  directed 
the  master  to  turn  over  to  said  Harriw  &  Pillow,  said 
sum  of  S,2000,  of  the  noifs  then  in  Im  handa,  the  pro- 
ceeds of  said  sale,  and  take  their  receipt  therefor,  and 
on  the  31st  of  said  month,  the  master  delivered  to 
Gen.  G.  J.  Pillow,  of  said  firm  of  Harris  A  Pillow, 
two  of  his  own  notes,  two  of  the  notes  of  J.  B. 
Fares,  and  two  of  the  notes  of  J.  A.  Anderson,  ag- 
gregating ^1909.98,  and  took  his  receipt,  signed  by. 
himself  for  "Harris  &  Pillow,"  and  on  the  3rd  of 
Jannary  following,  the  master  paid  Gen.  Pillow  $90.02, 
making   in    all    $2,(>00. 

After  the  report  of  the  master  of  the  2d  of  Oc- 
tober, 1876,  as  to  the  fees  of  Harris  &  Pillow,  and 
the  confirmation  thereof,  on  the  27th  of  October,  as 
lieforc  shown,  to-wit,  on  the  19tli  of  December,  1876, 
the  master,  in  obedience  to  the  order  of  reference  of 
the  14th  of  February,  reported  that  the  entire  fee  to 
the  complainants  in  the  ea&c  should  be  $2,ijOO,  of 
which  Poston,  Humes  &  Scott  should  rcceieve  Sl,(iO0. 
This  rcjHirt  was  confirmed  on  the  26th  of  January, 
1877,  except  as  the  decree  says,  "so  much  of  the  re- 
port   as   refers   to   tlic   fee   of  Mcssr?;.    Harris   &   Pillow 
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whicli  is  not  acted  n|«>u  by  the  court,  as  the  same  ha«l 
heretofore  been  acted  ujmn.".  Messrs.  Humes  A  Scott 
agn'c  to  remit  $100  of  the  amount  allowed  them, 
and  the  balance,  Sl,oOO,  was  directed  to  be  paid  to 
them  in  the  notes  of  the  purchasers,  or  in  money 
first  arising  from  the  proceeds  of  sale  after  tlie  pay- 
ment of  costs.  Sliortly  before  this  last  decree,  to-wit, 
on  the  6th  of  January,  1877,  a  decree  was  entered 
showing  that  Gen.  G.  J.  Pillow  had  transferred  the 
two  lots  purchased  by  him  to  J.  B.  Fares,  and  title 
was   vested    in    said    Fares    accordingly. 

On  t!u'  ^Ist  of  February  thereafter,  Messrs.  Humes 
&  Scott  tiled  their  petition,  which  was  afterwards  Kwt 
or  mislaid,  but  they  subsequently,  under  leave  of  the 
court,  filed  a  substituted  jwtition.  The  |>etitioii  sets 
forth  the  facts  hereinbefore  recited.  Shows  that  the 
firm  of  Postoh,  Humes  A  Seo>t  was  the  original  coun- 
sel ill  tlie  ease.  That  the  report  <)f  the  2d  of  Oc- 
tober, 1876,  as  to  the  fees  of  Harris  &  Pillow,  and 
the  decree  contirming  the  same,  and  allowing  them  to 
withdraw  §2,000  of  the  notes,  was  ex  parte  as  Ut  «aid 
petitioners,  and  inadvertently  made.  That  there  was 
a  large  amount  of  ta.tes  due  upon  the  land,  which, 
with  the  costs,  shtmid  i)e  first  |mid  out  of  the  pro- 
ceeds of  the  sale,  an<l  this  being  done  would  leave  of 
the  fund  not  exceeding  82,000.  That  they  had  re- 
ceived only  $l-")0  for  their  fee,  and  Messrs.  Harris  & 
Pillow  having  withdrawn  $2,000  of  the  notes,  there 
would  be  no  fund  left  to  pay  petitioners  or  the  bal- 
ani-e  of  the  ta.xes.  The  lien  declared  by  this  court 
in    fiivor    of  complainant's  ctmnsel    being  joint,  they   in- 
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wsi«><l  upon  their  right  to  have  it  enforced  for  their 
Iwuefit  jointly  with  Messrs.  Harris  &  Pillow,  in  ac- 
corduticG  with"  thoir  respective  rights,  and  to  enforee 
this  lien,  they  pray  that  Messrs.  Harris  &  Pillow  be 
required  to  refnnd  a  sufficient  amount  of  the  fund  to 
eaublc  the  court  to  do  etjuity.  On  consideration  of 
this  petition,  a  decree  was  made  by  the  chancellor  on 
the  2.'Jd  of  March,  "susi^udinft"  the  allowance  to 
Jlesisrs.  Harris  &  Pilloiv,  and  tlie  order  under  which 
the  notes  were  turned  over  to  Gen,  Pillow,  and  the 
•lecree  vesting  title  in  Pares  and  directing  that  said 
decree  remain  suspended  until  the  facts  of  said  petition 
^liould  be  determined.  This  was  during  the  same 
lerni  of  the  court  at  which  the  orders  and  deerees  so 
.suspended  were  made;  hut  as  licfore  stated,  the  notes 
had  already  been  turned  over  to  Gen.  Pillow  before 
the    suspending    order    was    made. 

On  the  14th  of  February,  1878,  J.  B.  Fares,  one 
of  the  pun;basors,  filed  his  petition  or  affidavit,  in 
which,  after  stating  that  he  was  purchaser  of  two  of 
the  lo(«,  shows  also,  among  other  things,  that  he  had 
pun-hased  from  Gen.  Pillow  the  two  lots  purchased 
by  him.  That  of  bis  two  notes  turned  over  to  Gen. 
Pillow,  as  before  shown,  he  had  paid  the  fir.st.  The 
other  had  been,  by  Gen.  Pillow,  transferred  to  Estes, 
Fiz*'r,  &  Co.,  who  had  brought  suit  ui>on  it.  Peti- 
tioner had  j>aid  his  third  note  to  the  master  in  taxes 
due  u[ion  the  land  at  the  time  of  the  uale.  That  he 
had  also  paid  to  Gen.  Pillow  the  amount  of  his  (Gen. 
Pillow's)  notes,  given  for  two  lots  purchased  by  him, 
which,   Ofi   we   liave   seen,    was  |>art  of  tlie    notes  turned 
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liver  to  CfCii.  Pillow  in  payment  of  his  fees.  The  jk*- 
titionor,  Fares,  having  piirctia'si'd  tliese  lot^  from  Gen. 
Pillow,  paid  Iiiin  the  amount  of  his  own  notes.  The 
petitioner  then  wtates  that  ho  ]»aitl  of  the  taxes,  whieh 
(^instituted  a  charge  ujMin  the  h>ts  at  the  time  of  the 
sale,  818.57  more  than  the  amount  of  his  third  note, 
whi(!h  he  had  in  this  nio<le  taken  np,  tliat  there  yet 
remains  of  said  taxes  8510.7.3,  which  sums  should  be 
jMiid  out  of  tlie  proceeds  nf  the  sale,  and  which  was 
more  than  his  remaining  note  ontstanding  in  the  hands 
of  J>tes,  Fizer  &  Co,  The  petition  insists,  that  as 
a  matter  of  law,  that  the  unpaid  taxes  should  be  jraid 
out  of  the  proceeds  of  the  sale,  hut  states  in  additii>n, 
that  at  the  sale  of  the  lots  it  was  so  announced  by 
the  master.  In  this  he  is  sustained  by  the  affidavits 
of  the  master  and  W.  A.  Hill,  previously  filed.  This 
jMitition  prays  that  his  last  note  in  the  hands  of  Estcs, 
Fizer  &  Co.,  be  brought  into  court  and  canceled  u{ion 
the  payment  of  the  taxes.  The  petition  shows  that 
^)art  of  the  unpaid  taxes  were  uiKin  the  two  lots  pur- 
chased   by    Gcu.    Pillow    and    sold    to    petitioner. 

An  agreement  of  counsel  was  filed  showing  that 
the  firm  of  Harris  A  I'illow  was  dissolved  previous 
to  the  hearing  of  the  cause  in  1876.  tiov.  Harri.s 
beeoming  publicly  known  as  a  member  of  another  firm 
in  Octo!)er,  1874,  That  the  employment  of  the  firm 
of  Harris  &  Pillow  in  this  case  was  previous  to  the 
dissolution — that  Gen,  I'illow  took  charge  of,  and  ^a\-o. 
his  attention  to  the  case — that  all  the  proceedings  in 
relation  to  the  fee  in  this  <asc  in  the  name  of  Har- 
ris  &   Pillow,    were    conducted    by    Gen.    Pillow   aftoi- 
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tbu  dissoUitiou — that  tlic  notes  were  received  by  him 
ami  appropriated  to  his  own  use.  Gov.  Harris  received 
no  part  of  said  sum,  and  had  no  knowledge  of  the 
transaction,  and  that  Gen.  Piilow  was  indebted  to  him 
on  their   partnership   account. 

Upon  the  foregoing  facts,  the  cause  was,  on  the 
lath  of  July,  1878,  heard  upon  the  motion  of  "Hill, 
Fares  and  Anderson,"  to  liave  Messrs.  Harris  &  PiUow 
pay  iu  a  sufficient  amount  of  the  fund  withdrawn  by 
them  to  pay  any  balance  of  unpaid  taxes,  and  the 
court  being  of  opinion  that  the  taxes  due  npon  the 
land  at  the  time  of  the  sale,  sliould  be  paid  before 
llie  solicitors  were  eutitlwl  to  withdraw  any  of  said 
fund,  sustaim'd  the  motion,  and  ordered  MesariJ.  Harris 
&  Pillow  to  pay  in  a  sufficient  amount  o(  the  fund 
withdrawn  by  them  to  yt&y  sai<l  taxes,  and  referred 
ihe  cause  to  the  master  to  rejMjrt  the  amount  of  said 
taxes.  Before  taking  this  account,  however,  Gov,  Har- 
ris was  allowed  to  appeal,  and  this  is  the  appeal 
brought   up   in    the    first   of  the   transcripts. 

Subsequently  the  cause  was  heard  upon  the  motion 
ud  petition  of  Humes  &  Scott,  when  the  further  facts 
were  agreed  to,  that  upon  the  dissolution  of  the  firm 
of  Harris  &  Pillow,  each  partner  went  forward  to  wind 
up  and  collect  the  unfinished  business,  not,  however, 
attending  to  the  same  cases,  and  that  the  notes  re- 
ceived by  Gen.  Pillow  netted  $2,000  3d  of  January, 
1877.  The  cause  was  referred  to  the  master  to  re- 
port as  to  the  taxes  chargeable  upon  the  land  at  the 
date  of  the  sale  and  the  costs.  He  reported,  setting- 
forth   the    taxes,    and    showing    that    after    paying    the 
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taxe^t  which  were  chargeable  upon  the  property  at  tho 
date  of  the  sale,  and  the  cos's  of  the  oanse,  then- 
would  be  left  of  the  proceeds  of  the  sale,  $1092.04. 
That  Messrs.  Humes  &  Scott,  surviving  partners,  were 
entitled  to  two-thirds  of  the  fees  allowed  in  the  case,  and 
Messrs.  Harris  &  Pillow  one-third.  That  Geu,  Pillow, 
for  Harris  A  Pillow,  had  received  $-2,000  of  the  fund, 
and  Humes  A  Scott  had  received  $loO  The  court, 
thereupon,  rendered  a  decree  in  favor  of  Humes  & 
Scott  against  said  Harris,  surviving-  partner,  Gen.  Pil- 
low having  in  the  meantime  died,  for  $600  iHumes  & 
Scott  agreeing  to  claim  only  that  amount),  and  the 
costs  accruing   on   said   petition. 

From  this  decree  said  Harris  again  appealed,  which 
18  the  cause  embraced  in  the  second  transcript.  The 
first  question  is  whether  the  purchasers  of  the  land 
have  the  right  to  have  the  taxes  then  chargeable 
thereon  paid  out  of  the  proceeds  of  the  sale,  or  did 
they   purchase   subject   to   the   tuxes' 

It  was  held  in  the  case  of  Slanton  v.  Hairi*.  S 
Heis.,  579,  that  at  a  judicial  sale  for  debt,  the  jnir- 
chaser  takes  the  property  subject  to  the  tuxes,  and  is 
entitled  to  no  abatement  on  that  account,  but  it  seems 
to  have  been  held  ditferentiy  in  the  case  of  A'Wi's  v, 
Foatei-,  7  Heis.,  131.  The  case  of  ChilUress  v.  Vaticf, 
1  Baxt.,  406,  holds  that  the  purchaser,  after  i>nying 
for  the  land,  may  recover  ot  the  debtor  the  taxes 
which  the  purchaser  was  compelled  cu  p;iy.  Thi.s  is 
also  iuconsi.-itent  with  the  theory  that  the  purchaser 
buys   subject   to   the   taxes. 

The   question,    however,    now    turns    upon    the   von- 
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stnictiuQ  of  the  act  of  1871,  if  the  rule  be  coiisiflered 
otherwise  douhtftil,  the  eases  referred  to  having  uHf^n 
previous  to  said  act.  It  is  entitled,  "An  act  to  pro- 
vide for  the  colleclioD  of  all  taxes  that  are  a  lien 
upon  real  estate  sold  under  the  decree  of  anv  court 
ill  this  State,"  and  is  as  follows:  "Whenever  real  es- 
tate in  sold  under  a  decree  of  iioy  court  in  the  State, 
it  shall  l>e  the  duty  of  the  judge  of  said  court,  before 
the  sale  is  confirmed  to  'he  purchaser,  to  have  a  ref- 
erence made  to  the  clerk,  or  clerk  and  master,  to 
ascertain,  if  upon  the  day  of  sale,  there  were  any 
laics  due  and  unjiaid,  which  were  a  lien  u{>on  said 
real  estate,  and  if  it  be  found  that  there  were  taxes 
ibat  were  a  lien  upon  the  real  estate  upon  the  day 
of  sale,  a  decree  shall  be  entered  in  the  ejuise  stating 
the  amount  of  the  taxes,  and  directing  the  clerk  and 
luafter,  or  clerk,  to  pay  said  taxes  ont  of  the  first 
money  collected  from  the  sale  of  the  said  real  estate." 
The  object  of  the  statute  was  to  expedite  the  col- 
lection of  public  taxes,  it  was  passed  in  the  interest 
')f  the  public.  It,  liowi;vei',  establishes  tbe  rule  as 
held  in  Ellis  v.  Footei;  for  it  in  terms  provides  that 
the  tases  shall  be  paid  ont  of  the  first  money  col- 
lected from  the  SliIc,  and  this  necessiirily  iuijilies  that 
ibe  purchaser  getH  tlie  benefit  of  the  payment.  That 
u  to  say,  he  pays  his  purcliase  money  to  thp  clerk 
and  out  of  this  money  tlie  taxes  mfo  pai<t.  He  does 
not  buy  snUject  to  the  taxes.  If  the  staiute  nimply 
meioa  Uut  the  court  is  to  direct  the  clerk  to  take 
the  first  money  paid  in  as  Ike  money  of  the  /niir.knKir 
Md    pay    the    taxes,     tlic    result     would     be     tb;it     the 


money  thin  used  to  pay  the  taxes  would  not  be  a 
credit  on  the  purchase  notes.  The  creditor  or  parties 
in  interest  would  have  the  right  to  compel  the  pur- 
chaser to  pay  the  whole-  amount  of  bin  not«.s  or  his 
bid,  over  and  above  tlie  amount  paid  in  by  him,  and 
ated  to  pay  tax^s.  That  is  to  say,  take  the  first 
money  paid  in  and  apply  it  to  the  taxes,  but  give 
the  purchaser  ho  credits  upon  his  purchase  notes.  The 
statute,  however,  will  not  bear  this  construction.  The 
result  is,  that  while  the  purpose  of  the  statute  was 
the  collection  of  taxes,  yet  it  has  adopted  a  mode 
that  establishes  the  rule  indicated,  if  it  were  otherwise 
doubtful.  I'rncticully,  it  can  do  no  harm,  nor  can  it 
injuriously  affect  the  rights  of  the  partita  in  intfrest, 
as  it  may  be  fairly  implied  that  the  property  will  sell 
for  that  much  more.  It  is  only  iieceeaary  that  this 
rule  be  uuderitood,  and  the  purchaser  knowing  that 
the  taxes  are  to  be  paid  out  his  bid  will  incrense  bis 
bid  by  the  amount  of  the  taxes  over  the  sum  he 
would  give,  if  he  buys  subject  to  the  taxfs.  So  it 
results  in  collecting  the  taxes  without  legal  injury  to 
either   party. 

But  it  i.t  argued  that  the  failure  to  apply  for  the 
reference  before  confirmation  of  the  sale,  and  before 
the  creditor  has  received'  the  proceeds,  is  a  forfeiture 
of  the  rights  of  the  purchaser  in  this  respect.  We 
think  clearly  not.  It  is  true  the  statute  says  that  it 
shall  be  the  duty  of  the  judge,  be/ore  tht  aah  w  eon- 
firmed  to  the  purchaser,  tu  make  the  reference  as  to 
taxes.  It  is  not  made  the  .s|>ecial  duly  of  the  pur- 
cbai-er   tu   move   for   this   reference,    it    is  made  the  duty 
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of  the  judge,  without  motion ;  his  over-stght  or  omis- 
aioD  onght  not  to  prejudice  the  right  of  tl>e  purchaser, 
bis  purchase  was  made  with  reference  to  the  rule  es- 
tablished by  the  statute,  and  the  extent  of  his  obliga- 
tion and  right  thereby  fixed.  Althongh  he  becomes  a 
fuagi  party  to  the  cause,  he  does  not  assume  its  man- 
agement,  and  if  he  presumes  the  judge  will  not  neglect 
to  observe  the  t-tatute,  his  rights  ought  not  thereby 
lie  precluded  beyond  recall.  The  mere  fa't  th:it  the 
decree  conGrming  the  sale — without,  however,  vesting 
title — is  allowed  to  be  entered  before  the  reference, 
ought  not  to  be  conclusive  of  the  question,  moretiver, 
this  point  was  directly  decided  in  Ellis  v.  Fotder,  7 
Heis.,  131,  and  the  taxes  allowed  as  a  credit  after 
mnfirmatioa ;     not,    however,   upon   the   (■bitnte. 

A  strict  compliance  with  the  statute  reqniri's  the 
reference  before  the  sale  is  confirined,  but  the  sale 
notes  not  being  due  for  some  month;:,  and  hence  no 
funds  likely  to  he  paid  in,  it  would  answer  the  pur- 
pose as  well  to  have  the  reference  a^  3i>on  as  t!ie  pur- 
chase money  is  due,  in  the  meantime  withholding  frum 
the  purchaser  a  title  to  tue  land.  At  all  events,  the 
State  would  not  loose  tbe  right  to  have  the  taxes 
thus  paid,  by  the  failure  of  the  court  to  order  the 
reference  before  confirmation,  it  mij'))t  be  had  at  any 
time   while   the   fund    is    in    the   control    of  the   court. 

But  it  is  again  argued,  that  i(  the  dreditur — or 
U'hich  is  the  same  thing,  his  solicitor — is  :illowe<l  to 
receive  the  proceeds  of  tlie  sale  without  any  cluim  of 
•His  character  by  the  purchaser,  the  creililor  or  solic- 
itor cflODOt  be  required  to  refund  the  money.  \Ve  do 
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not  say  that  the  rights  to  have  the  money  refunded, 
would,  under  all  circumstances,  exist  and  be  unlimited' 
But  the  notes  of  the  ptirchaHCrs  in  these  cases  were 
not  due  for  several  months.  On  the  day  the  sale  was 
confirmed,  and  before  »ny  money  was  paid  or  due, 
$2,000  of  these  notes  were  ordered  turned  over  to  one 
of  the  solicitors  of  the  complainant.  The  purchasers 
could  not  have  anticipated  .such  an  usual  proceeding 
as  this,  or  be  held  to  have  waived  their  rights  by 
failing  to  be  present  to  object,  especially  as  during  the 
same  term  of  the  court  the  order  directing  the  notes  to 
be  so  turned  over,  was  suspended,  although  this  was  after 
they  had  been  actually  received.  The  case  of  John- 
tan  V.  Molnbet,  5  Lea,  444,  is  relied  upon.  That, 
however,  was  where  a  creditor  mii  of  court,  in  good 
faith,  and  without  refunding  bond,  collected  from  an 
administrator  the  amount  of  his  debt.  It  was  held 
that  other  creditors  could  not  compel  him  to  refund 
any  part  of  the  sura,  because  the  estate  afterwards 
proved  tn  be  insijlvent.  The  question  here  is,  whetiier 
the  court,  while  it  stilt  has  jurisdiction  of  the  cause, 
and  of  the  parties,  has  the  right  to  maintain  its  coa- 
trol  of  the  fund  to  the  end  that  it  be  appropri- 
jited  according  to  the  rights  of  the  parties  under 
the  law,  and  for  this  purpose  to  recall  any  part  of 
the  fund  which  has  been  inadvertently  and  improp- 
erly paid  out,  or  to  have  returned  to  the  office 
of  the  clerk  and  master,  the  notes  or  other  papers 
properly  belonging  to  the  office.  We  think  the  court 
ought  not  to  loose  control  of  the  fundu  or  subject- 
matter   of  the   litigation    until   it   has   rendered   what  it 
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to  be  complete  justice  ia  the  case.  Neither 
the  parties  or  their  solicitors  should  be  aUowed  to  re- 
taio  an  advantage  acquired  under  an  order  inadvert- 
enllj  made  as  in  the  present  case,  which  results  in 
defeating  the  rights  of  the  parties,  according  to  the 
■settled  law,  especially  when  the  order  is  at  the  same 
term  suspended  before  it  acquires  the  force  of  res  ad- 
jadieata. 

So  far,  therefore,  as  it  may  be  necessary  to  secure 
to  the  purchasers  the  rights  to  have  the  existing  taxes 
paid  out  of  the  purchase  money,  the  order  of  the 
court  requiring  a  return  of  the  fund  was  proper.  The 
account  in  this  result  has  uot  been  taken,'  but  it  must 
be  borne  in  mind  that  the  right  of  the  purchaser  is 
ualy  to  have  the  taxes  chargeable  upon  the  lots  pur- 
chase by  him,  pjid  out  of  the  purchase  money  due 
from  him  for  said  lots.  Hence,  the  purchaser.  Fares, 
cuQuot  apply  the  purchase  money  yet  due  from  him 
to  the  master  for  lots  6,  7  and  8,  to  the  taxes  on 
li^ts  16  and  17,  purchased  by  him  from  Gen.  Pillow, 
uut  of  court.  And  for  the  same  reason,  the  pur- 
cliaser.  Hill,  is  entitled  to  no  decree  against  Harris  & 
fillow.  The  notes  taken  out  by  Gen.  Pillow  did 
Dot  include  either  of  the  notes  of  Hill,  nor  does  it 
appear  that  Gen,  Pillow  received  any  money  paid  in 
W  Hill,  The  decree  in  this  respect  should,  there- 
fore,  at  all   events,   be   modified. 

From     what    has    already   been   said,    it   follows   that 
the  court   has   the   power   to   compel    the    return    of  so   . 
much  of    the   fund   as    may    be   necessary  to   do   justioe 
between   the   soliiiitorij.       We    do     not   mean   to   disturb 
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the  amount  fixed  as  the  lee  of  Messrs.  Harris  &.  Pil- 
low. '  This  is  a  matter  between  them  and  their  client, 
which  it  has  not  been  appealed  from.  Biit  the  lien 
declared  by  this  court  being  jointly  in  favor  of  the 
two  firms,  gave  to  each  a  right  which  they  may  have 
adjusted  between  themselves,  and  enforced  according  to 
the  rights  as  settled,  and  the  court  will  not  permit 
either  to  appropriate  the  whole.  It  appearing  that 
after  paying  the  taxes  and  costs,  a  sufficient  sum  is 
not  left  to  pay  both,  the  lien  should  be  so  enforced 
in   their   favor  pro   rata. 

It  is  not  insisted  that  the  decree  of  Humes  &  Scott 
is  erroneous  in  amount.  But  the  remaining  question  is, 
whether  upon  the  facts  stated,  Harris,  is  liable  for  the 
money  improperly  received  by  l*illow.  It  has  been 
stated  that  the  partnership  between  Harris  &  Pillow 
had  been  dissolved  some  time  previous  to  these  trans- 
actions; and  that  Harris  did  not  participate  in  the 
transaction  or  have  any  knowledge  in  regard  to  it, 
nor  did  he  receive  any  part  of  the  money,  and  more- 
over. Pillow  was  indebted  to  him  on  their  partner- 
ship  accounts. 

It  will  be  readily  conceded,  that  after  dissolution 
Pillow  had  no  right  to  create  any  obligation  od  Har- 
ris by  contract  for  the  creation  of  a  debt.  For  that 
matter,  we  presume  that  even  before  dissolution,  one 
partner  of  a  law  firm  would  have  no  power  to  create 
a  debt  obligatory  upon  his  co-partner,  lu  the  abflence 
of  express  authority,  unless  it  be  for  the  ordinary  ex- 
penses of  a  law  office,  or  j)ossibly  for  books.  This, 
for     the    reason     that    the    scope    of   a    partnership    for 
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the  practice  of  law  does  not  contemplate  the  purchase 
of  other  property,  or  the  transaction  of  such  business 
as  makes  it  neceEsarj'  to  create  debts.  So  that  no  lia- 
bility could  attach  to  Harris  upon  the  ground  that 
Pillow  was  authorised '  to  create  a  debt  in  the  name 
of  a  firm.  We  take  it,  however,  to  be  the  settled 
law,  that  upon  dissolutioa,  unless  otherwise  stipulated, 
either  partner  may  proceed  in  the  name  of  the  firm 
to  settle  and  agree  with  the  debtor  upon  the  amount 
of  any  debt  due  to  the  firm,  and  collect  the  same, 
and  the  &rm  would  be  as  conclusively  bound  by  his 
acts  as  if  both  had  joined.  We  presume  further,  that 
apoD  the  dissolution  of  a  law  firm,  in  the  absence 
of  an  agreement  to  the  contrary,  either  member  may 
give  his  his  attention  to,  and  in  the  absence  of  the 
ulher,  coutrol  any  unfinished  cases  or  business  in 
which  the  firm  -  may  have  been  employed.  In  fact. 
Id  reference  to  the  unfinished  business  of  the  firm,  the 
rigbts,  duties  and  liabilities  of  the  members  are  the 
same  afler  dissolution  as  before,  unless  changed  by 
agreement.  As  to  such  business  they  are  still  part- 
ners, the  dissolution  dissolves  their  connection  in  re- 
spect to  after-acquired  business.  Gen.  Pillow  had, 
therefore,  the  right  to  settle  the  amount  of  the  fee  due 
the  firm  in  the  case  referred  to,  and  collect  the  same, 
and  Harris  would  be  as  conclusively  bound  by  such 
a«t  as  if  he  had  joined  therein.  It  is  clear  Harris 
could  not  disregard  the  settlement  and  collection  by 
Pillow  and  proceed  to  collect  the  amount  again.  So 
fir,  therefore,  as  the  acts  of  Pillow  amounted  to  a 
settlement  and  collection  of  the  debt,   they   were  clearly 
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obligatory  upon  both  parties.  The  question  is,  what 
is  the  result  whea  one  partner,  by  inadvertence  or 
otherwise,  collect  a  larger  sum  than  is  due,  or  receives, 
aa  in  this  case,  of  a  fund  for  their  security,  more  than 
their  just  share?  Shall  the  other  partner  be  bound 
not  only  to  the  extent  the  payment  was  rightful,  but 
also  be  liable  to  refund  the  money  improperly  collected 
without  regard  to  whether  or  not  he  has  received  any 
part   thereof? 

To  the  extent  the  money  received  was  a  payment 
of  a  debt  due  to  the  firm,  the  money  was  in  the 
hands  of  the  firm  when  paid  to  either  partner.  A 
payment  to  one  is  a  payment  to  both.  How  is  it 
with  respect  to  the  excessive  or  improper  collection  ? 
Undoubtedly  the  partner  receiving  the  money  is  liable 
to  refund.  Is  the  other  partner  also  liable  withot 
regard  to  whether  or  not  he  has  received  his  share? 
The  ground  upon  which  one  partner  is  liable  for 
the  acts  of  his  co-partner  is  upon  the  principle  of 
agency,  each  is  the  agent  of  the  other  t«  transact  all 
matters  within  the  «cope  of  the-  partnership  business, 
and  we  have  seen  how  far  this  agency  extends,  even 
after  dissolution. 

Now,  suppose  an  agent  receive  a  sum  'of  money  for 
his  principal,  inadvertently  in  excess  of  the  sum  he 
should  have  received,  yet  within  the  scope  of  his  au- 
thority. Is  the  principal  liable  to  refund  withont 
regard  to  whether  the  agent  has  accounted  to  him? 
Or  is  the  only  remedy  against  the  agent?  We  take 
it  the  principal  would  be  liable.  As  respects  third 
persons,   a   payment  to  the   agent   is   a   payment  to   the 


APRIL  TERM,  1882. 


]irinctpal.  Of  course  it  would  be  different  if  the  agent 
act  entirely  without  the  scope  of  his  authority  or  fraud- 
nlenily. 

In  the  attitude  the  case  stauds  before  us,  we  must 
assume  that  the  amount  collected  by  Gen.  Pillow  was 
rightfully  due  to  the  firm,  for  the  reason  that  it  was 
ascertained  by  a  decree  of  the  court  <>f  which  the 
client   had  notice,  and  from  which  she  has  not  appealed. 

It  results  that  in  collecting  this  fee,  Gen.  Pillow 
acted  within  the  scope  of  his  authority.  Furthermore, 
a  lien  bad  been  declared  up'in  the  fund  for  Ihe  payment 
of  the  fee,  and  the  notes  and  money  were  turned 
over  to  Gen.  Pillow  under  the  order  of  the  court. 
The  payment,  therefore,  would  have  been  rightful  and 
valid  if  the  other  partirs  having 'a  right  to  a  joint 
participation   in    the   fund,   had   not   asserted  their  claim. 

If  the  acts  of  Gen.  Pillow  had  been  positively  il- 
1^1  in  the  sense  that  they  were  in  violation  of  pos- 
itive law,  or  if  they  amounted  to  intentional  fraud 
upon  the  rights  of  the  other  parties,  or  personal  miscon- 
duct upon  his  owu  part  as  a  soiicitJ)r  of  Ihe  court,  then 
we  should  hold  that  in  such  acts  his  partner  would 
not  be  liable.  But  we  see  no  sufficient  ground  for 
such   conclusion    upon    this    record. 

It  was  erroneous  to  turn  over  the  notes  to  Gen.  Pil- 
low before  ascertaining  the  taxes  dm;  and  the  rights  of 
the  parties,  but  it  was  not  in  the  t^ense  indicated  an 
illegal  act  npon  the  purt  of  Gen.  Pillow.  The  fund 
tbns  received  by  him  was  at  <»ce  in  the  hands  of 
the  firm,  and  Geii,  Pillow  was  accountfible  to  his  pnrt- 
ner  for   the    sum    thus    received,     and    could    not    have 
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resiBted  the  cltiira  of  the  latter  for  a  division  upon  the 
ground  that  too  large  a  sum  had  been  collected.  We 
do  not  see  that  it  changes  the  result  that  the  other 
parties  asserted  their  claim  before  the  fund  received 
was  actually  divided  between  tlie  members  of  the  firm 
of  Harris  &  Pillow,  nor  is  the  state  of  the  accoiiuti 
between  them  material.  The  receipt  of  the  notes  and 
money  was  in,  the  name  of  the  firm,  and  was  an  aot 
in    which   one   partner    had    the    right   tu  bind   another. 

With  the  modidcntions  hereinbefore  imlicated,  the 
decree   must   he   affirmed. 

Judge  TuBXEY  dissents  as  to  the  liability  of  defend- 
ant,   Harris. 


A.  Grotenkbmpbr  v.  W.  H.  Carver  et  <il. 


1.  Married  WuuEM.   Prirfi  examinatioa.  Aaimded  eerlificaU.   An  siu ended 

certificate  of  i>robate  of  the  privy  examination  of  a  married  wumin, 
vhen  pnnmrlv  maile  under  the  ulntote,  will  have  all  the  force  of  an 
original  probata,  and  as  between  the  parties,  and  voliintt^ers  under 
them,  will  relate  back  lo  the  date  of  the  privy  examination. 

2.  Same.    Samt.     Hach   a   certilicaCi.-  w  not  gucccMsfully   impeached  by 

the  teBtiniony  of  the  hnnband  and  wife,  that  the  hiwbami  remained 
in  the  clerk'n  oflii*  while  the  privy  examination  wao  taken,  the  hui- 
band  slating  that  he  does  not  remember  whether  he  vm  out  of  hea- 
in){  or  not,  and  the  wife  being  silent  nu  Ihix  poini,  and  »iying  (hat 
she  signed  the  deed  and  acknowledged  it. 

3.  MORTtiAtiy:.      HxiAand    and    iri/c.    Hii-tband  itol    iigeni   of.     Mortgaga, 

When.    The   paymeni    of   a  BubMlantial   conHideration  at  the   lime 
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a  mortgage  bj  hii)tbiin<f  and  wife  ia  made,  will  constitute  the  tnort- 
imffe  a.  piircha.4er  for  value,  although  n  part  of  the  crmsiderntioTi 
b*  a  pre-existing  debt,  and,  nothing  else  apjienring.  the  husbHnd  can- 
not be  held  to  be  the  agent  of  the  mortgaK^  id  procnnog  the  wife  to 
join  in  the  deed. 

l  CaAscKBV  Pleamuos  and  PhAcncB  Ettdnin  that  derd  irag  fraud- 
•ilexlh/  signed.  Where,  npun  bill  filed  to  torecli»,e  i  mortgage  made 
by  a  husband  and  wife,  the  wife  in  her  answer  and  cro«H-bilI  only 
aren>  generally  that  nhe  wbk  fraiidulentW  ^induced  to  sign  the  deed, 
and  did  so  under  conslraint  and  diircw,  mthnril  no;  Hlatement  of 
licis  showing  fraud,  eoniitraint  or  diirem,  the  unsupportid  teetimony 
nf  (lie  husband  and  wife  that  phe  Ha^*lndnct^d  tu  sign  the  deed  \>j  his 
threat  to  kill  himself  if  she  did  not,  would  not  be  siiffiricnt  to  vitiate 
the  deed. 

■i.  Marrifj)  Women.  Separate  alnlr.  Pemtr  to  mhrtgagr.  A  married 
"Oman,  to  whom  land  has  been  conveyed  "to  hvr  stole  separate  use, 
and  III  be  held  by  her  frte  from  the  debts,  liobilities  and  contracts 
of  her  present  hoaband,  or  any  future  himbund  she  may  have,"  may 
ninrtgage  such  land  for  the  security  of  her  hnsbnnd'fl  debts. 

*i,  Samk.  Aiuended  certijimu  of  probaJr,  Rehttta  to  dale  ej  deed.  A  persoD 
who  lakex  a  convejitnce  I'roui  a  huaband  and  wifi'  of  part  of  the  wife's 
^parati'  estate,  in  payment  of  a  pre-existing  debl,  and  with  notice  of 
a  previoun  conveyance  by  them  of  the  same  property  in  mortgage 
by  a  deed,  the  certificate  of  privy  examination  ot  which  is  defective, 
liul  is  afterwards  amended  nnder  the  Rtatiile,  is  a  volunteer,  and  caD- 
nol  resbit  the  claim  of.thc  mortgagee. 


FKOM  SHELBY. 


Appeal    troDi   the   Chancery  Court   at    Memphis.      D. 
H.  PoiTON,  Sp..  Ch. 

Craft   &   Cooper   for  complainant 

W,   P.    W1L8ON   and    Weatherford    A    Ebtes    for 
defendants. 

Cooper,   J.,   delivered    the   opinion    of  the   court. 
On   December    13,    1865,    John    A.     SiiUH    conveyed 
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the  land  in  litifiatifni,  lying  near  Memphis,  Ut  Mary 
A.  Carver  "to  lier  sole  and  separate  use,  and  to  be 
held  by  hor  free  from  the  <Iehts,  liabilities  and  fon- 
traets  of  her  present  husband,  Wiltiani  H,  Carver,  ur 
any  fiifure  hnsbnnd  she  may  have,"  On  October  211, 
186M,  Carver  and  wife  conveyed  the  land  to  Hamil- 
ton J.  Miller  and  William  Me  Roberts,  [wrlnerB  iu 
business  under  the  name  of  Boyle,  Miller  &  Co.,  in 
mortgage  to  seeiire  seven  notes  of  the  hnsband  to  the 
firm,  of  even  date,  three  of  them  for  the  sum  of 
$4166. 'iti  eaoh,  at  two  years,  and  the  other  four  for 
f730  eaL'h,  payable  at  six,  twelve,  eighteen  and  twenly- 
fonr  months  respectively.  The  mortgagees  were  mer- 
chants at  Cincinnati,  Ohio,  and  William  H.  Carver, 
the  husband,  was  doing  business  af  Memphis,  Tennes- 
see. The  euiisideratioii  of  the  notes  consisted  of  an 
account  for  goods  previously  sold  to  Carver  by  Boyle, 
Miller  iS  Co.,  including  interest  at  the  rate  of  ten 
per  cent  per  annum,  amounting  to  J4713.30;  of  goods 
sold  and  delivered  at  the  time  of  the  value  of 
$1406.8!!;  of  goods  to  be  delivered  after  the  exeeu- 
tiou  of  the  mortgage  to  the  value  of  $6289.81;  and 
$3,000  interst  for  two  years  on  the  debt  at  the  rate 
of  twelve  per  cent  per  annum,  the  last  four  notes 
being   for   the    interest. 

The  eoutraet  was  made  by  the  husband  alone  with 
the  mortgagees  at  Cincinnati,  and  the  mortgage  was 
pre])ared  at  plaee  by  filling  up  the  printed  form  of 
such  an  Instrument,  having  attached  to  it  a  printed 
form  liir  the  probate  of  a  deed  of  a  husband  and 
wife,   sueb    as   is   i-equired    by   the    laws  of  the  State  of 
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Ohio,  This  form  tliffers  in  some  essential  particulars 
from  the  fonu  preserihed  by  our  statutes  fur  a  simi- 
lar iDstrument.  The  deed  was  brought  to  Memphis 
by  Carver,  and  there  executed  and  acknowledged  by 
them  before  the  clerk  of  the  county  court,  who  filled 
up  the  printed  form  of  certificate  attached  to  tlie 
deed.  The  instrument  was  then  registered,  and  sent 
by  mail  to  the  mortgagees.  And  the  mortgagees  af- 
ter wardi^,  before  the  maturity  of  the  notes,  assigned 
the  notes  to  the  complainant,  Grotenkemper,  in  pay- 
ment  of  a  debt   due  by   them   to    him. 

On  July  19,  1872,  the  original  bill  in  this  cause 
was  filed  to  foreclose  the  mortgage.  .  Carver  and  wife 
demurred  to  the  bill,  assigning  as  causes  of  demurrer 
that  the  clerk's  certificate  of  the  ackno^vlcdgment  by 
them  of  the  execution  of  the  deed,  felled  to  show  that 
the  clerk  was  personally  acquainted  with  the  bai^ain- 
OK,  or  that  the  wife  was  privily  examined.  The  chan- 
cellor sustained  the  demurrer  and  dismissed  the  bill  as 
to  the  wife.  On  July  2,  1875,  the  suit  still  pending, 
the  complainant  filed  an  amended  and  supplemental 
bill  aguinst  Carver  and  wife,  based  upon  an  amended 
probate,  and  re- registration  of  the  mortgage  deed,  the 
amendment  having  been  made  on  the  6th  of  June, 
1874,  The  amendment  wua  held  to  be  good,  and  the 
hill  sustained  by  this  court:  firotenkempei'  v.  Corvei-j 
4  Lea,    ^75. 

After  the  decree  sustaining  the  demurrer  to  the 
original  bill,  and  before  the  amendment  of  the  clerk's 
wrtificate.  Carver  and  wife  conveyed  five  acres  of  the 
land    to    Wilson     &    Beard,    the    consideration    of  the 


Qrotenkemper  c  Carver. 

conveyance  being  "the  fees  for  services  rendered  by 
Wilaijn  A  Beard,  as  solicitors  for  Mi-s.  Carver,  in  the 
cause."  This  deed  was  only  pi-ovcd  and  registered 
at  the  time.  Beard  afterwards  sold  and  conveyed  his 
inttircst  in  the  lot  to  "Wilson.  And  the  latter  was 
permitted  to  become  a  party  defendant  to  this  suit 
after  the  filing  of  the  amended  nud  supplemental  bill. 
In  her  answer  to  the  bill,  Mary  A.  Carver  admits 
that  she,  togather  with  her  husband,  signed  the  mort- 
gage deed,  and  with  him  admitted  the  fact  to  some 
one.  "  She  avers  that  all  that  was  done  at  the  time 
was  to  ask  if  she  signed  it,  and  if  she  knew  it« 
contents."  Sotk  in  her  answer  and  deposition  she 
says  her  hnsband  was  present,  with  other  persons. 
She  adds  in  "her  answer:  "That  it  (the  mortgage), 
was  not  executed  by  her  freely,  voluntarily  and  under- 
standingly,  and  without  compulsion  and  constraint  by 
her,  hilt  that  all  that  was  done  was  under  compnl- 
siori  and  constraint,  and  that  through  fear  and  duress 
she  went  with  her  husband."  She  says,  in  another 
[Mrt  of  her  answer,  that  her  husband  acted  as  the 
agent  of  the  mortgagees  in  procuring  the  mortgage, 
and  "that  she  was  fraudulently  induced  to  sign  the 
same."  The  answer  contains  no  statement  of  facts 
tending  to  show  compulsion,  constraint  or  duress,  or 
fraud,  by  the  husband,  or  any  other  person,  to  induce 
her  to  execute  the  deed.  By  agreement  of  parties, 
her  answers  was  treated  as  a  cross-bill  for  relief  up<m 
the  matters  therein  contained  considered  as  denied 
by  answer  not  under  oath.  The  chancellor,  on  final 
hearing,   dismissed   the   bill,    and  complainant   appealed. 
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We  concur  with  the  chancellor  in  the  oonclusion 
■  that  the  amended  certificate  of  the  clerk,  sustained  as 
it  is  hy  the  testimony  of  the  clerk,  has  not  been 
successfully  impeached.  The  existence  of  the  printed 
form  of  probate  on  the  mortgage,  which  does  contain 
the  recital  of  a  private  examination  of  the  wife,  though 
not  in  the  words  of  our  statute,  goes  far  to  explain 
liow  the  defective  certificate  happened  to  be  made, 
and  does  not  tend  to  sliow  that  tlic  actual  probate 
'xai  taken  otherwise  than  in  the  usual  way.  The 
clerk  is  positive  that  he  took  the  privy  examination 
in  the  usual  way,  the  husband  retiring  from  the  room. 
And  the  amended  certficate,  without  his  testimony, 
would  have  all  the  weight,  when  legally  made,  of  the 
original  probate.  There  is  testimony  that  the  clerk 
wa*  sued  on  his  official  bond  for  damages  ior  the  de- 
fective probate  about  twelve  days  after  he  had  made 
the  ameuded  certificate,  which  suit  wa^  dismissed  in 
1880.  The  proof  is  made  by  the  clerk  himself,  who 
adds  that  he  does  not  think  any  threat  was  made 
to  sue  before  he  made  the  correction.  The  only 
other  testimony  relied  on  in  defense  is  that  of  the 
hu>;band  and  wife.  They  both  say  that  the  husband 
remained  in  the  clerk's  office  while  the  aeknowledgmout 
of  the  wife  was  taken.  The  husband  adds  that  he 
Ooes  not  remember  whether  he  was  out  of  hearing  or 
not,  but  the  fact  that  he  docs  not  contradict  the 
clerk  as  to  the  manner  in  which  the  wife's  privy  ex- 
amination was  taken,  raises  a  strong  presumption  that 
he  was.  The  wife,  in  her  deposition,  says  nothing 
on  this  point.       The   evidence   falls   far   short    of    that 
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ivhich  is  required  to  impeach  the  probate:  Shields  v. 
Netherlaiid,  5  Lea,  193;  SorthtreMeni  Hut.  Im.  Co.  v. 
Nehon,   103   U.   S.,   544. 

It  is  also  clear,  as  held  l>y  the  chancellor,  that 
■the  husband  cannot  he  considered  as  the  agent  of  the 
mortgagees  in  procuring  liis  wife's  concurrence  in  the 
deed.  Much  the  largest  part  of  the  consideration 
secured  b)-  the  mortgage  was  new,  and  passed  at  the 
time  and  on  the  fiiith  of  the  security.  The  rule  in 
sueh  cases  is  that  the  jMiyment  of  a  substantial  con- 
sideration at  the  time  will  make  the  mortgagee  a  pur- 
chaser for  value :  (iordon  v.  Englivk,  3  Lea,  634. 
There  is  not  the  slightest  ground  for  implieatiug  the 
mortgagees  in  any  wrongful  conduct  ou  the  part  of 
the  husband:  Shichh  v.  Ndherlund,  5  Lea,  199.  The 
answer,  as  wo  have  seen,  does  state  generally  that 
what  was  done  by  the  wife  was  under  compulsion 
.and  constraint,  and  through  fear  and  duress,  and  that 
she  was  fraudulently  induced  to  sign  the  deed.  But 
these  are  mere  conclusions  of  law,  vague  generalities, 
that  cannot  avail  without  a  statement  of  facts  to  sus- 
tain them.  They  neither  implicate  the  husband,  nor 
any  one  else.  When  fraud  is  n'lied  ou,  the  fact*  uiion 
which  the  charge  is  grounded  must  he  stated  and 
proved:  R<iht  v.  Mining  0>.,  5  I^ea,  J8;  Fort  v.  Oni- 
doi-ff,  7  Hcis.,  I(i7.  The  only  evidence  offered  to 
sustain  even  the  allegations,  is  the  testimony  of  the 
husband  and  wife,  that  she  was  induced  to  sign  the 
deed  by  the  tlireat  of  the  husbnnd  to  kill  himself,  if 
she  did  not.  The  chancellor  excluded  the  testimony 
as   falling   within    the   exception   of  confidential  commu- 
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nieattnns  between  husband  and  wife;  which  are  not 
allowed  t«  be  introduced  as  evidence  on  grounds  of 
public  policy,  and  hy  the  act  of  1879,  ch,  200.  It 
is  unnecessary  to  decide  the  point,  for  the  court  con- 
curs in  the  opinion  that  the  unsupported  testimony  of 
the  husband  and  wife  would,  under  the  ci re um stances, 
\k  insufBcient   to   sustain   the   defense. 

The  land  in  contniversy,  it  will  be  remembered, 
was  conveyed  to  Mary  A.  Car\'er  "  to  her  side  and 
*parate  use,  and  to  be  hehl  by  her  fret  from  the 
ilebts,  liabilities  and  contracts  of  her  present  husband, 
William  H.  Carver,  or  any  future  husband  she  may 
have."  Hie  Honor,  the  chancellor,  was  of  opinion 
that  these  words  operated  as  a  limitation  of  the  power 
of  the  wife  over  the  separate  estate,  and  prevented 
her  from  charging  the  projH'rty  for  her  husband's 
ilebts.  The  reason  he  gives  ii*  that,  since  the  act  of  . 
1849-50,  Code,  2481,  the  husband  could  not  charge 
the  estate  by  any  a<;t  of  his ;  that  these  words  of  the 
deed  create  the  separate  estate,  and  that  the  court 
(."jnuot  presume  that  the  grantor  was  ignorant  of  the 
•statute,  and  used  the  language  without  a  purpose. 
We  are  unable  to  concur  in  this  view.  The  act  of 
1849  was  intended  to  protect  tlie  husband's  interest 
in  the  wife's  general  projrcrty,  not  her  separate  estate, 
from  the  husband's  debts,  or  fn)m  sale  by  him,  unless 
('he  joined  in  the  conveyaiiee.  Her  se|iarate  estate 
needed  no  such  protection,  for  it  could  not  be  charge<l 
without  her  consent  either  for  or  by  him.  The  words 
"to  her  sole  and  s<'parate  use"  were  sufficient  to  crciife 
a  separate   estate,   and   the   residue   of  the  senteuce,  by 
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beiuy;  an  ostahlistied  legal  usage,  was  intended  to  make 
assurance  doubly  sure,  by  expres.sing  the  grantor's  ob- 
ject in  a  diffcn'nt  form.  The  words  arc  those  usually, 
ftlthongli  iinneeessarily,  used  in  such  cases:  MnUoy  v, 
Clapp,  2  Lea,  586;  Wood  v.  Polk,  12  Heis.,  220. 
They  simply  fix  the  tenure  of  her  ostato,  and  do  not 
affect  the  power  of  disposition  which  belongs  by  law 
to  that  estate.  It  is  not  denied  that  the  wife  may 
charge  her  sci«irafe  estate  with  the  payment  of  her 
husband's  debts,  if  there  is  no  limitation  in  the  po«'er 
of  disposition :     Pnrlerr    v,    Parker,    4    Lea,    .'192. 

Wilson  &  Beard  took  their  conveyance  of  five 
acres  of  the  land  in  controvei-sy  in  jmyment  of  a  pre- 
existing debt  for  professional  services,  and  are,  under 
our  decisions,  mere  vohinteers:  Jurman  v.  Farley,  7 
Lea,  141.  Tbey  had  notice,  moreover,  that  the  com- 
,  plainants  claimed  under  their  mortgage,  and  the  equity 
of  that  claim,  if  eventually  established,  would  prevail 
over  the  sebsequent  conveyance:  Code,  sec.  2074.  As 
between  the  parties  to  the  mortgage,  the  privy  exam- 
ination wa-s  good,  and  the  amended  certificate  related 
back  to  the  date  of  the  acknowledgment :  Code,  sec. 
2072.  Besides,  the  original  bill  in  this  case  continued 
in  court  as  to  Mary  A.  Carver,  after  the  demurrer 
was  sustained,  certainly  for  the  purpose  <)f  appeal,  for 
the  complainant  could  not  have  appealed  from  the 
ruling  of  the  chancellor  as  of  right  until  the  whole 
case  had  been  dis^wsed  of  by  a  final  decree;  and, 
perhajw,  also  for  the  purpose  of  amendment.  In  this 
view,  these  parties  brought  subject  to  the  result  of 
the    lis  pendens. 
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The  chancellor's  ilecree  must  be  rcverseri,  and  a 
decree  rendered  here  iti  favor  of  the  complainants, 
subjecting  the  land  to  the  satisfaction  of  their  demand. 
The  husband  has  been  dischar^d  in  bankruptcy,  and 
there  will  be  no  personal  decree  for  the  debt.  The 
costs  will  be  paid  by  the  complainants,  to  be  reim- 
bursed out   of  the   proceeds   of  sale. 

Judge  TuRSBY  dissent*  from  ho  much  of  thin  opin- 
ion as  holds  that  the  taking  of  the  privy  examina- 
tioD  of  the  wife  has  not  been  successfully  impeached, 
and  that  the  complainants  title  is  sni>erior  to  that  of 
the  defendant,   Wilson. 


Harvey  &  Keith  v.  J,  A,  Adams. 

81LB  OK  Land.  Unrfer  firfuliim..  If  a  plierift;  mider  an  tstcntiop,  sells 
land  and  it  is  bid  in  by  a  purthiiser  who  fails  lo  jiiiy  the  money,  and 
he  again  sells  at  a  less  sum  to  anotlier  purchaser,  the  first  [inrchaeer 
cannot  he  hi^ld  liablt  by  the  judt^oient  creditor  for  thi-  diitcrunpc  in 
the  lint  and  last  bi<l. 


Appeal    from    the    Chancery    Conrt    at    Huntingdon. 
Jso.  80MBR3,  Ch. 


Harvey  &  Keilh  t.  AdHnw. 

Hawkixs  &  TowxES   for   complainants. 

Jo.  R.  &  S.  W.  Hawkins   for   defendact. 

McFabland,   J.,    delivered  the  opinion  of  the  court. 

The  bill  alleges  that  complainants  obtained  judg- 
ment at  law  against  the  firm  of  Harris  &  Barksdale, 
upon  which  execution  issued  and  was  levied  upon  cer- 
tain lands  of  Harris,  one  of  said  firm.  After  due 
advertisement  and  notice  the  lands  were  sold  by  the 
sheriff  and  bid  off  by  the  defendant  Adams,  who  was 
the  highest  and  best  bidder;  but  in  the  language  of 
the  bill,  be  failed  and  refused  to  pay  the  money  on 
bis  said  bids,  and  still  fails  and  refuses  to  do  so, 
though  often  so  requeBt*d,  and  though  he  has  rejieat- 
edly  promised  to  pay  the  same.  The  sheriff  returned 
the  execution  with  an  endorsement  of  the  facts  thereon, 
and  at  the  next  term  the  order  of  sale  was  duly  and 
regularly  renewed  by  said  circuit  court,  and  the  land 
ordered  to  be  sold.  The  order  of  sale  issued,  and 
the  sheriff  again  advertised  and  gave  notice  and  sold 
the  lands,  the  complainants  becoming  the  purchasers 
at  a  sum  less  than  the  bids  of  said  Adams  at  the  first 
sale,  and  less  than  the  amount  of  complainant's  judg- 
ment. The  complainants  notified  Adams  that  they 
would  hold  hira  liable  for  the  difference  in  the  two 
sales,  and  he  also  had  notice  of  the  time  and  place 
of  the  second  sale.  The  complainants  file  this  bill  to 
recover  of  Adams  the  difference  between  the  two  sales. 
The  chancellor  sustained  a  demurrer  and  dismissed  the 
bill.       AV^e   think   his   decree   is   correct. 
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We  do  uot  place  the  decision  upon  the  ground 
that  a  tender  of  a  deed  or  certificate  of  the  sale  by 
the  sheriff  is  essential  to  the  validity  of  the  sale,  aa 
such  sales  are  not  within  the  statute  of  frauds :  yiohol 
V.  Ridley,  5  Yer.,  63.       See,   also,   Code,  sec.  3056. 

We  may  further  concede  that  the  sale  is  complete 
vrhen  the  bid  is  accepted  and  the  term  agreed  upon, 
as  in  the  sale  of  chattels.  In  the  sale  of  personal 
chattels  by  one  individual  to  another,  if  the  purchaser 
refuse  to  accept  and  pay  for  the  chattels,  the  seller  has 
the  option  to  sue  and  recover  the  price  stipulated,  or 
he  may  give  the  purchaser  notice  of  his  intention  to 
re-sell,  and  if  within  a  reasonable  time  the  purchaser 
does  not  receive  and  pay  for  the  goods,  the  seller  is 
not  bound  to  keep  them  to  his  own  injury,  but  may 
re-sell,  and  the  purchaser  will  be  presumed  to  have 
tttended  to  the  sale  and  to  have  given  the  seller  au- 
thority  to  sell  as  his  agent,  and  in  such  case  the  seller 
may  recover  the  difference  in  the  proceeds  of  the  two 
sales:  Williams  V.  Godwin,  4  Sneed,  556;  McClure  v. 
Croder  &  Williams,  5  Sneed,  718,  But  we  think  these 
authorities   do   not  sustain   the   present   demand. 

In  the  first  place,  there  is  no  privity  of  contract 
between  the  complainants  and  the  defendant.  The  de- 
temlant's  contract  was  with  the  sheriff,  and  the  liabil- 
ity to  him.  If  the  sheriff  had  chosen  to  return  the 
sale  as  complete  and  accepted  the  defendant's  promise 
to  pay  the  money,  an  action  could  no  doubt  have  been 
maiutained  by  the  sheriff  against  the  defendant.  The 
sheriff  would  have  been  personally  liable  for  the  amount 
of  the  bid.      Or  if  the   complainants,  as  execution  creo- 
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itors,  had  accepted  the  promise  of  the  defeadaot  i» 
lieu  of  the  money  from  the  sheriff,  then  they  could 
DO  doubt  have  maintained  their  action.  But  in  the 
absence  of  any  arrangement  of  thia  sort,  the  right  of 
the  complainantii,  if  any,  must  be  through  the  sheriff: 
See  Roberts  v.  Westbrook,  1  Cold.,  115.  In  that  case, 
the  property  (a  slave)  was  sold  by  the  officer,  but  the 
purchaser  refused  to  pay  the  money,  and  the  sheriff 
at  once  re-sold  for  a  less  sum.  The  action  was  by 
the  execution  debtor  to  hold  the  ofBcer  liable  for  tbe 
difference,  upon  the  ground  that  he  was  selling  as  tbe 
agent  of  the  parties,  and  should  have  comj>elled  the 
first  purchaser  to  pay  his  bid.  But  the  court  held 
that  the  oiBcer  was  not  the  agent  of  the  parties,  but 
the  ofBcer  of  the  law,  and  had  strictly  observed  his 
duty  and  was  hence  not  liable.  The  court  said  that 
if  the  refusal  of  the  purchaser  to  pay  his  bid  was  a 
legal  wrong  to  the  execution  debtor,  inasmuch  as  there 
was  no  privity  between  him  and  the  purchaser,  tbe 
remedy,  if  any,  should  be  sought  through  the  officer. 
"  But,"  say  the  court,  "  we  are  not  prepared  to  admit 
that  the  execution  debtor,  even  in  this  mode,  could 
entitle  himself  to  any  redress,"  and  add,  that  the  prin- 
ciple applicable  to  commercial  sales  of  goods  between 
individuals,  namely,  that  where  the  sale  is  complete, 
and  the  purchaser  refuse  to  accept  and  pay  for  the 
goods,  they  may  be  re-sold  and  the  purchaser  held 
liable  for  the  difference,  does  not  apply  to  execution 
sales. 

We   take  it  to  be   clear   that   the   execution   creditor, 
in   a   case   like    this,   could    have    no   more    right    than 
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the  execQtion  debtor,  in  a  case  where,  aa  in  Roberta 
y.  Weitbrook,  the  last  sale  was  sufficient  to  satisfy  the 
execution. 

The  secOQcI  sale  in  this  case,  accordiug  to  the  alle- 
gations of  the  bill,  was  a  sale  under  process  for  the 
satisikctioD  of  the  complainants'  judgment  against  the 
execution  debtor,  precisely  a  similar  sale  to  the  first — 
the  land  was  sold  as  the  property  of  the  execution 
debtor  to  satisfy  the  complainants'  judgment  against 
him.  There  was  no  authority  for  the  officer  to  make 
this  sale  as  the  a^nt  of  the  defendant,  nor  was  the 
sale  made  under  any  such  assumption.  The  sale  was, 
therefore,  in  effect  a  waiver  and  abandonment  of  the 
first  sale. 

It  probably  results  from  this,  that  unless  the  sheriff, 
either  with  or  without  the  authority  of  the  execution 
creditor,  chosea  to  accept  the  bid  and  promise  of  the 
first  purchaser  as  an  absolute  sale,  or  the  creditor  ac- 
cept such  promise  in  lieu  of  money,  there  is  no  rem- 
edy. As  we  have  seen,  the  sheriff  is  not  liable 
for  foiling  to  do  so.  He  is  in  the  strict  line  of  his 
duty  to  re-sell  at  once.  If  the  creditor  acquiesce  in 
this,  there  is  probably  no  remedy.  But  at  all  events, 
we  hold   that  the   present   bill   makes  no  case  for  relief, 

And  the   decree   will    be   affirmed   with   costs. 


M.  VofjSE  et  cd.  V.  The  City  op  Memphis. 


COHPORATiosH,  Municipal.  Ordimtiiree.  Cliuoyimli'in*  of  prirUeges.  By 
the  charier  of  the  city  of  Meni[ihis,  the  general  ciuinoil  was  au- 
thorized t(>  establish  aiid  regulate  markel-hoiisefl  and  to  liceni^ 
aod  regulate  all  lu^rciiiilile  hc)ii)«ii  and  fresh  meat  stores.  Under 
ordinancCH  of  the  city,  market- houses  were  established.  Persons 
Belling  ia  market -hon»e  were  only  rei|nired  £»  pa;  rent  for  slalln 
and  not  reijiiire<t  to  pay  liecnse.  By  another  ordioance  it  irai  i«> 
quired  thai  all  [lersons  keeping  "  meat  Ht<)res,"  for  sale  of  tresli  meal, 
not  nt  market-hoiisFB,  uhall  pay  a  license  of  ime  hundred  dollars,  ami 
siiid  |iersr>n.-<  so  lici'iieed  shall  not  !«1l  game,  fish,  vegetables  and  other 
urticlea  of  nierehatidise ;  nii  such  ritore  to  be  ojiened  within  one  quar- 
ter nf  a  mile  iif  thi'  mnrkcl-hciuses.  By  another  ordinance  it  wa.- 
rK(|uircd  that  a  license  of  fifty  dollars  lie  required  by  any  keeper  of  a 
game  or  fixh  store.  By  another  ordinance  it  is  provided  that  any 
nierchnnt  regularly  IJeeosed  ahall  be  ijurniilted  lo  sell  fresli  meat  frcnu 
store  in  nut  lews  i|iiautities  than  tine  i[uarter  of  any  slaughtered  ani- 
mal, without  other  license.  Hetd,  that  "meat  stores"  includes  all 
sorts  of  meats,  whether  llsh,  lU-sh  or  fowl,  and  that  the  city  council 
had  DO  authority  to  make  the  selling  of  game  ami  fish  a  separate  pri- 
vilege. The  other  ordinances  were  nuthoriKed.  Tliey  are  but  a  eliia- 
silicaiion  of  the  meat  dealers  with  a  license  tax  iliflerent  in  amount 
for  one  class  than  for  the  other,  and  |)r(ii)erly  graded  by  amount  re- 
quired to  be  sold. 


FROM    9HELBY. 


Appeal  from   the   Cliancery  Court'  at   Memphis 
W.    McDowEi,!.,   Ch. 


W.  M.  Randolph  for  com 
for   defeodaiits. 
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Freemas,  .T,,  delivered  the  opinion  of  the  court. 

This  is  a  bill  filed  by  about  fifty  parlies,  engaged 
in  the  business  of  selling  fresh  meats,  at  places  other 
than  the  market  houses  within  the  city  of  Memphis, 
some  of  them  selling,  in  addition  to  ordinary  meats, 
game,  fish,  poultry  and  vegetables,  or  some  one  or  more 
of  these  articles.  They  are  all,  or  nearly  all,  butch- 
ers, holding  license  from  the  State  and  county,  author- 
izing them  to  exercise  this  privilege.  This  is  the 
character  of  their  occupations,  as  stated  in  the  bill, 
and  conceded   in  the  agreed  state  of  facts  in  the  record. 

They  are,  most  of  them,  men  of  small  capital,  only 
a  few  having  as  much  as  one  thous:tnd  dollars  em- 
ployed in  their  resiieotive  businesses — some  have  more 
than   this   sum,   however. 

The  city  passed  an  ordinance,  which,  among  other 
things,  in  sec.  311,  under  title,  "Meat  Stores,"  rci^nired 
that  ''each  person  or  firm,  for  the  privilege  of  keeping 
a  Htore  for  the  sale  of  fresh  meat  at  any  other  place 
than  at  either  of  the  market-houses,  shall  pay  one 
hundred  dollars  per  annum,  and  said  privilege  or  li- 
ctn.se  shall  not  authoriite  tlie  sale,  by  such  person  or 
firm,  of  fish,  game,  vegetables,  or  other  articles  of  mer- 
chandise, and  all  licences  issued  under  this  ordinance 
shall   terminate   on   3Uth    of  September   after   issuance." 

By  the  next  section,  no  new  store  for  sale  of  fresh 
meats  was  to  be  oijened  within  one-fourth  of  a  mile, 
by  the  line  of  the  streets,  of  either  market-house,  nor 
any  one  permitied  to  be  continued  within  the  above 
distance;     and    by   the    next    section,  "all   stores    where 
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fresh  meat,  fish,  game  or  vegetables  are  sold,  eball  be 
subject  to  inspection  by  the  market-master,  or  on  com- 
plaint of  any  citizen.  The  penalties  are  then  pre- 
scribed for  violating  any  of  the  provisions  of  this 
ordinance,  "by  selling  fresh  meat,  fish,  game  or  veg- 
etables, without  having  obtained  the  license  required, 
the  party  bring  liable  for  each  offense,  and  for  *ach 
day's   neglect   or   refusal  to   take   out   the   license." 

By  the  city  charter,  the  general  coyncil  is  author- 
ized, among  many  other  powers  conferred,  "  to  license 
and  regulate  all  mercantile  houses,  fresh  meat  stores,  etc. 

These  ordinances  seem  to  have  been  passed  in  1875. 
After  this,  in  1876,  another  ordinance  was  passed,  re- 
quiring a  license,  and  payment  of  ^50  per  annum  for 
the   same,   by   any    keeper   of  a   game   or   fish    store. 

The  bill  seeks  to  have  this  ordinance  declared  void, 
on  the  ground  mainly  that  it  is  oppressive  and  ud- 
iustly  discriminates  between  the  business  of  complainantB 
and  other  merchants  or  dealers  iu  fresh  meatA,  such 
as  the  commission  merchant  and  other  merchants  of 
the  city,  who  sell  by  the  qiiarter,  and  at  most  only 
piy  S25  for  their  privilege,  and  may  in  a  certain  con- 
tingency pay  less ;  and  also,  that  butchers  selling  in 
the  market-houses  of  the  city,  required  to  rent  stalls 
from  the  city,  for  which  they  pay  one  hundred  dollars 
\>eT  annum,  are  not  required  to  take  out  or  pay  for 
any   license   for   this   privilege   at   all. 

It  is  also  insisted,  that  the  privilege  of  exercising 
the  business  of  a  butcher,  and  of  keeping  a  meat  store, 
were  intended  to  be  embraced  in  the  same  privily, 
or   make   but   one. 
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There  are  other  matters  involved  in  the  case  that 
maj  be  noticed  in  this  place,  such  as  the  question  as 
to  whether  game,  dressed  poultry,  and  vegetables,  are 
properly  made  a  separat«  privilege,  or  are  authorized 
to  be   treated   as   such    by   the   corporation. 

As  to  the  question  of  jurisdiction  of  the  court  to 
enjoin  the  collection  of  ah  illegal  tax,  as  is  sought  in 
this  case,  we  need  but  say  here,  that  there  is  no  de- 
murrer to  the  bill,  and  if  the  party  has  a  right,  it 
not  being  one  of  the  inhibited  questions  found  in  the 
act  of  1873,  giving  the  chancery  court  extended  juris- 
diction, the  question  is  not  raised  on  the  record  so  as 
to  be  necessarily  decided.  However,  we  may  say,  on 
the  ground  that  &  right  is  asserted  for  which  there  is 
endently  no  adequate  remedy  at  law,  and  great  mis- 
chief to  the  parties,  besides  greatly  increased  litigation, 
therefore  the  remedy  seems  not  only  well  chosen,  but 
the   most   appropriftt«   remedy   that   could    be   had. 

It  is  settled  by  our  decisions,  that  the  power  to 
tax  an  occupation  as  a  privilege,  by  a  municipal  cor- 
|>oration,  is  to  be  exercised  by  virtue  of  the  powers 
conferred  in  the  charter :  2  Head,  367 ;  1  Hum.,  239- 
40.  It  is  also  settled,  that  in  regard  to  privileges, 
they  are  not  confined  in  taxing  privileges  to  the  same 
rnles  or  to  the  same  amount  of  taxation  qs  the  State 
shall  prescribe  for  its  own  taxation  in  such  cases;  bnt 
the  power  being  conferred,  the  mode  of  its  exercise  is 
left  largely  to  the  sound  discretion  of  the  governing 
body:    2  Head,  366. 

It  has  also  been  held,  and  correctly,  that  "these 
bodies    have    no    power    to    create   a   privilege    for  the 
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purpose  of  tnxing  it,  or  to  discriminate  between  per- 
sonal exerdsin^jr  the  same  privilege,  by  im[>oaing  a  tax 
on  one  class  at  a  hi^tier  rate  or  iu  a  different  mode, 
or  upon  other  principles,  than  are  applicable  to  tbe 
exercise  of  the  siime  privilege  bv  others/' — that  is,  of 
the  same  class:  Mayor  and  City  Council  of  Nanhvitle  v, 
Althrop,  5  Cold.,  558-9.  We  have  added,  that  is  of 
the  same  cliiss,  in  view  of  the  cases  of  State  v.  Schller, 
8  HeiH.,  455,  and  a  case  at  Nashville,  last  term,  in 
which  it  was  held  that  the  Legislature  might  classify 
the  same  occupations  in  proportion  to  the  amount  of 
their  business,  based  on  the  number  of  inhabitants  in 
the  town,  or  number  of  rooms  in  a  hotel,  and  grad- 
uate  the   tax   on   this   basis. 

The  rule  is  qnalified  correctly,  or  stated  with  proper 
limitations  in  the  case  in  5th  Cold  well,  5S9,  quoting 
from  Cooly's  Const.  Lim.,  390,  as  follows:  "A  statute 
would  be  nticonstittitioual,  which  should  proscribe  a 
class  or  a  i>arty,  for  opinion's  sake,  or  which  should 
select  particular  individuals  from  a  class  or  locality, 
and  subject  them  to  peculiar  rules,  or  impose  upon 
them  special  obligations  or  burdens,  from  which  others 
in  the  same  lorality  or  class  are  exempt,''  In  that 
case  tbe  party  was  liable  to  be  taxed  as  a  merchant, 
was  included  in  that  cla.s.a  of  privileges,  but  a  special 
tax  on  the  avocation  of  selling  by  samples  by  non- 
residents of  the  city.  This  was  held  void  for  the 
reason  given  above  The  question  is,  whether  under 
these  principles,  ihe  claim  of  complainants  can  be  sus- 
tained. 

The    chancellor    held    correctly,   as   we   think,   as    to 
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the  power  to  create  the  privilege  of  keeping  a  game 
or  fish  store,  and  that  this  was  unauthorized,  as  a 
separate  privilege,  and  also  as  to  poultry.  No  such 
special  privilege  is  authorized  or  created  by  the  Leg- 
islatuie,  and  the  city  had  no  power  to  create  such  a 
privilege  for  the  pur{>ose  of  taxing  it.  Besides,  a 
"meat  store"  may  well  he  held  to  include  all  sorts 
of  meats,  whether  fish,  tlesh  or  fowl,  that  is  consumed 
by  the   citizen   aa   food. 

The  question  is,  however,  whether  there  is  such  a 
discrimination,  injuriously  affecting  the  rights  of  these 
parties,  as  between  them  and  other  like  dealers,  or 
dealers  of  the  same  class,  as  renders  the  ordinance 
obnoxious    to   the   principles   we   have   stated? 

The  first  matter  is,  whether  this  discrimination  is 
found  as  between  parties  who  sell  meat  in  the  market- 
house  stalls  and  who  pay  no  license  tax  as  such,  but 
only   pay   one   hundred   dollars'   rent    for   the   stall. 

That  the  corporation  has  "  the  power  ta  establish  . 
aod  regulate  market-houses,"  in  the  language  of  the 
charter,  and  as  a  matter  of  course,  could  authorize 
parties  to  sell  in  such  market- houses  on  such  terras  as 
may  be  deemed  proper,  is  clear.  This  business  is 
authorized  as  an  independent  subject  by  the  terms  of 
ihe  charter.  It  does  not,  then,  belong  to,  nor  is  it 
included  in  the  other  class  of  privileges  authorized  to 
be  taxed,  that  is,  "  truly  meat  stores,"  in  sec.  55,  of 
the  charter.  The  mode  of  taxing  these  last  cannot  be 
held  to  be  subject  to  comparison  with  the  business 
done  at  the  market- hoaxes,  for  the  purpose  of  showing 
a  discrimination   as    between    the  two.      They    belong  to 


different  classes  of  objects  and  have  no  necessary  con- 
nection with  each  other.  Each  is  an  independent  sub- 
ject of  regulation,  and  liable  to  its  own  burdens,  when 
properly  imposed  by  law.  Besides,  it  may  well  be 
held,  that  the  rent  of  the  stalls,  at  $100  per  annum, 
wae  but  a  different  mode  of  collecting  revenue,  from 
that  of  a  license,  but  substantially  the  same  thing  in 
principle;  at  any  rate,  it  is  certain  that  the  two  things 
do  not  admit  of  being  classified  together,  so  that  any 
regulation  of  the  one  could  have  any  ])ossible  bearing 
upon  the  amount  of  taxation  with  which  the  other 
privilege  should  be  burdened.  The  power  to  establish 
and  regulate  market- bouses,  given  in  the  charter,  in- 
volves, as  a  corollary,  the  use  of  such  bouses  in  the 
mode  the  nature  of  the  thing  authorized  is  usually 
used,  and  for  the  purposes  to  which  such  houses  are 
adapted.  Persons  to  sell  and  carry  on  the  usual  bu- 
siuess  of  such  houses  are  necessarily  implied,  and  the 
terms  on  which  they  shall  use  the  house  are  matters 
for  the  discretion  of  the  governing  body  of  the  cor- 
poration. These  terms  have  no  necessary  relation  with 
the   exercise   of  other   taxable   privileges. 

.  fiut  a  more  difficult  question  is  presented  in  the 
provisions  of  this  ordinance,  sec.  316,  that  "any  mer- 
chant or  commission  merchant,  regularly  licensed  under 
ordinances  of  the  city,  shall  be  permitted  to  sell  fresh 
meat  from  store  without  obtaining  special  license  there- 
for; provided,  that  no  such  merchant  or  commission 
merchant  shall  cut  or  reduce  the  bulk  of  any  piece 
of  fresh  meat,  or  shall  permit  the  same  to  be  done 
for   purposes   of  sale,  or   the   convenience,  of  purchasers, 
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while  the  same  is  id  his  store  or  under  his  control; 
and  provided  further,  that  in  no  case  shalj  any  merchant 
or  commission  merchant  sell  fresh  meat  in  any  smaller 
quantity   than   one   quarter   of  any   slaughtered  animal." 

Both  these  sellers  are  included  by  the  ordinance  in 
the  same  chapter,  under  the  title  of  "  meat  stores." 
This  last  section  gives  the  privilege  to  any  merchant 
or  commission  merchant,  in  fact,  by  virtue  of  his  li- 
cense as  a  merchant — an  independent  and  different  pri- 
vilege— to  engage  in  the  sale  of  meat,  provided  such 
merchants  sell  not  less  than  a  quarter  of  an  animal 
at  a  sale.  In  other  words,  it  allows  the  merchant's 
license  to  cover  the  wales  of  meat,  when  sold  by  the 
qaantity  stated,  while  the  parties  complainant  who  sell 
meat  as  an  exclusive  business  are  required  to  pay  one 
hnndred   dollars   for   the   exercise   of  the   privilege. 

The  majority  of  the  court,  with  whom  I  do  not 
concur,  are  of  the  opinion  that  this  is  but  a  classifi- 
cation of  the  dealers,  with  a  license  tax  different  in 
unount  for  one  class  than  for  the  other,  and  properly 
graded  by  the  amount  required  to  be  sold.  They 
hold  that  the  city  authorities  have  the  power  to  clas- 
sily  and  proportion  the  tax  according  to  such  classifi- 
cation, and  that  this  has  been  properly  done  in  this  case. 

It  is  assumed  that  the  city  authorities  may  be 
safely  trusted-  to  properly  adjust  and  regulate  such  mat- 
ters, and  ought  not  to  be  interfered  with  by  the  courts, 
without  a  clear  case  of  violation  of  the  rights  of  the 
citjzen,  and   that   this   is   not   such   a   case. 

The  result  is,  that  the  decree  of  the  chancellor 
most  he   affirmed. 
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clerk  in  the  ollit^  uf  the  tnixlL'e,  ti|icm  a  fii'ttlenient  wiili  nn  ofiirer  fur 
unpaid  taxet^,  niHki!>s  a  niintakt.-,  giving  Kivrvipt  fur  a  Inr^iT  Hum  ihso 
he  bud  renlty  oolleclL-d,  but  for  the  sitm  the  nfficor  rcnitv  uved,  and 
iipm  balanciiiK  his  csHh  npoount  afterwards,  hv  discovered  the  raie- 
take  and  ninkex  (;oo<l  the  kutd  (o  the  trustw  out  of  hiK  own  funds. 
B'M,  the  tniAl.'C  i-niinot  mninlaiii  a  motion  und«r  the  act  of  IST-i 
flgainst  the  offie<T  fnr  auch  uupaid  revcuui-.  The  aiuoiinl  due  from 
tlie  nflicer  in  due  the  clerk  and  not  ti>  tin-  IruHtee. 


PKOM   SHELBY. 


Appeal  ID  error  from  the  Circuit  Court  of  Shelby 
county.      .J.  O.  Pierce,  .1. 

FiHLAY  &  PeTEBSi   for   Tally. 

Attdkney-Gexeral   Lea    for   Trustee. 

Freeman,  J,,  delivered  the  opitiion  of  the  court. 

This  is  a  motion  made  by  plaintilf,  as  trustee  of 
Shelby  county,  agaiiiKt  defendant,  a  constable  who  had 
received  a  list  of  unpaid  taxes  in  his  civil  district  (or 
collection,  and  who  is  alleged  to  have  fuited  to  pay 
over   SlOO  of  the    money   collected   by   him. 

The  collector  has  received  and  paid  over  the  sum 
in  contest,  as  hereinafter  stated,  and  brings  this  motion 
under    chap,   xol.,   acts    of    1875,   sec.    17,   which   is  as 
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follows:  "Be  it  further  enacted,  that  the  motion  glvea 
against  th«  shertfls  in  this  act  on  their  bonds  may  be 
msde  by  the  trustee,  in  case  he  has  to  account  for 
my   tax  justly   due   from   the   sheriff  or   constable." 

The  facts  under  which  the  payment  of  the  money 
was  made  by  the  trustee,  are  seen  from  the  following 
statement   of  the   case   found    in   this   record: 

Tally  went  to  the  office  of  the  trustee  in  Memphis, 
on  the  30th  of  November,  1881,  to  settle  and  pay 
over  moneys  by  him  collected.  The  amount  was 
8-J76.30,  as  shown  by  his  report.  Several  credits  were 
to  be  allowed,  to  fix  the  precise  sum  of  money  to  be 
paid — after  deducting  these,  the  amount  of  money  was 
S'}42.91,  as  shown  by  a  statement  in  the  record.  On 
the  part  of  the  trustee  it  is  claimed,  that  there  was  a 
mistake  made  in  the  figures  in  arriving  at  the  proper 
sum  to  be  paid,  in  subtracting  from  the  sum  of  8376,30 
a  credit  of  $3.65,  due  for  commissions,  so  that  instead 
of  $372.65,  the  result  was  made  S-27-2.66,  and  from 
this  sum  was  then  tnken  the  other  credit  of  $29.91, 
thas  making  a  difference  of  one  hundred  dollars,  and 
that  the  constable  then  only  paid  this  sum  so  ascer- 
tained, and  got  a  receipt  in  full  for  the  S376.30,  by 
paying  the  amount  given  by  the  erroneous  figuring  of 
the  clerk,  Lemaster,  who  made  the  sctdement.  This 
clerk  says,  on  counting  his  cash  in  the  evening,  he 
foand  his  cash  short  SlOO,  uud  finding  next  day  in 
his  blotter  the  jwiper  containing  the  figures,  plainly 
showing  where  the  error  occurred,  he  notified  the  coo- 
Blable  of  it,  and  sought  a  correction.  In  the  mean- 
time, as   he   was   the    money   clerk,   and   responsible   for 


McGowan  i:  Tally. 

tbe  cash  account,  and  attended  to  the  settlemeot  alone, 
he  put  $100  of  hie  own  money  in  tbe  cash  drawer 
and  handed  it  over  to  McGowan,  the  trustee,  \rho 
knew  nothing  of  the  matter,  and  no  the  proper  enm 
haa  gone  into  the  county  treasury — the  clerk  having 
paid  tlie  shortage  in  his  own  account  out  of  hie  own 
money,  the  trustee  never  having  paid  anything,  or  been 
compelled  to  account  for  any  tax  due  from  the  con- 
stable  at   all. 

Now,  an  angry  and  earnest  contest,  and  one  in 
which  there  is,  to  say  the  least  of  it,  much  difficulty 
in  deciding,  is  found  in  this  record,  between  the  clerk 
and  Tally,  as  to  which  in  faot  made  the  mistake,  or 
whether  Tally  did  not  in  fact  pay  over  the  true  amount, 
and  tbe  "shortage  occur  in  some  other  way  than  as 
stated.  On  this  question  both  parties  swear  as  posi- 
tively and  definitely  1o  their  respective  views  as  can 
be,  and  the  constable  is  shown  to  be  of  good  char- 
acter  and    reputation   both    for   veracity   and    integrity. 

The  first  question  is,  whether  this  is  a.  case  where 
ft  motion  will  He  under  the  above  section  of  the  act 
of  1875? 

While  we  could  not  adhere  to  the  ancient  strict- 
ness, perhaps,  of  our  earlier  decisions  literally  in  ref- 
erence to  summary  proceedings,  Btill  we  ought  not  to 
extend  such  a  statutory  remedy  beyond  the  fair  mean- 
ing of  the  terms  used  in  the  statute.  Tbe  object  of 
the  statute  was  to  give  the  trustees  the  remedy  to 
which  the  tax  collector  undisr  the  former  system  had  been 
entitled,  iu  case  he  had  to  account  for  any  tax  whioh 
the   sheriff    or   constable   was   due   to   him.       It   was  to 
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enable  the  trustee  to  reimburse  bimgelf,  when  he  hnd 
Wn  compelled  or  held  liable  to  pay  and  had  pdid. 
Now,  in  this  caBe  the  trustee  has  not  jxiid  anything 
for  the  constable,  or  accounted  for  anything  for  him. 
The  clerk,  who  was  compelled  to  aoconnt  for  all  mo- 
neys received  by  him  to  hie  employer,  the  trustee,  hjia 
found  on  his  theory  that  his  accounts  were  short,  and 
he  has  made  good  his  own  account  by  paying  the  de- 
ficit himself  out  of  his  own  money,  and  as  the  proof 
shoiv's,  looked  to  the  coustablc  to  reimburse  him.  The 
money  was  paid  by  the  clerk  in  settlement  of  his  own 
acuount.  He  has  betu  compelled  to  pay  to  the  trus- 
tee what  the  constable  ought  to  have  paid  him — if  his 
theory  be  correct — the  trustee  has  not  been  com- 
pelled to  pay  anything.  He  has  only  received  from 
his  clerk  the  JlOO  which  the  clerk  should  have  re- 
ceived, and  says  he  did  not  because  of  the  alleged 
mistake.  This  is  not  within  the  language  of  the 
statute — is  not  the  case  provided  for,  and  we  cannot 
extend  the  remedy  beyond  what  the  statute  has  pro- 
vided. 

Should  McGowan  recover  in  this  ctuHe,  it  is  not 
for  his  reimbursement,  but  for  that  of  his  clerk.  He 
will  in  fact  be  bound  in  justice  lo  pay  the  money 
over  to  him — certainly  would  have  no  legnl  right  to 
it.  If  he  should  retain  it  he  will  hiive  made  this 
much  clear,  to  which  he  is  not  entitled.  If  he  ie 
not  entitled  to  the  money  when  recovered,  we  certainly 
cannot  be  expected,  under  the  most  liUril  rule  appli- 
cable to  summary  proceeding,  to  allow  liini  to  use  the 
statutory  remedy  to  enforce  the  rights  of  another  party, 
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who  happeDed  to  bo  his  clerk.  This  fact  no  more 
entitles  the  clerk  to  thig  remedy,  than  if  the  employee 
had  been  the  trustee's  boot-black,  or  in  his  service  for 
any   other   purpose. 


E.  J.  Dooley  v.  Mbw.  M.  J.  Dooi,ey. 


ATfoBNEVrt.  PoHvr-  itf.  Mrs.  D  Kueii  D  in  re|>leviii  for  sixiy  \\'\p..  The 
suit  wa»  cimiprgiiiistil,  D  bus  Io  hnvc  the  h<^  if  he  })aid  .Mrs.  D. 
fifty  dollarH  Noveml>er  1,  1878,  otherwise  the  hog*  were  lo  Wlong  lo 
Mra.  D.  Mr.  G  was  the  attorney  of  Mrs,  D  in  the  replevin  siiil.  On 
Novemlier  1,  D  paid  flreer  fifty  (iuUurB.  When  Mrs.  I)  ?oine  ilovs 
after  vax  informed  of  the  pnynient,  she  denied  his  aiilhiirily  in  reeeive 
the.  aninnnt,  and  di-clined  to  take  it  when  ofTered.  HM.  slie  conid 
maintain  au  action  of  repli-vin  for  tlie  hogs.  Although  (irccr  nt'ied 
ax  her  connm-l  in  tlie  case  cooiproniiEitil,  he  had  no  right,  ii-ithoiit  spe- 
cial authority,  to  aecepi  the  fifty  dollars. 


FROM    SHELBY. 

Appeal   in   error   from   the   Circnit   Court   of   Shtlby 
county.       J.  O.  Pikkce,  J. 

J.  M.  Greer    for   E.   J.    Dooley. 

Humes  &  PoSTos   for   M    J.    Dooley. 
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Dooley  r.  Dooley, 


Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

Mrs.  Dooley  instituted  this  suit  in  replevin,  before 
a  justice  of  the  peace.  Before  trial,  by  consent,  the 
property  sued  for  (60  hogs)  not  having  been  found, 
the  action  was  changed  to  detinue,  and  judgment  ren> 
dered  in  favor  of  defendant;  from  which  plaintiff  below 
appealed  to  the  circuit  court.  There,  upon  trial, 
judgment  was  rendered  in  favor  of  Mrs.  Dooley 
fi>r  the  property,  valued  at  $100,  and  defendant  ap- 
pealed. 

It  appears  from  the  bill  of  exceptions,  that  Mrs. 
Dooley  had  previously  sued  defendant  for  the  same 
lt(^s,  and  that  the  suit  had  been  compromLsed,  each 
party  paying  one- half  the  cost"!,  and  that  E.  J.  Dooley 
was  to  have  the  hogs,  if  he  paid  -  Mrs.  Dooley  $50 
on  the  first  day  of  November,  1878,  but  if  he 
failed  to  do  so,  then  snid  E.  J.  was  to  deliver  them 
to  Mrs,  Dooley,  whose  property  they  were  admitted 
t'j  be. 

This  agreement  was  written  out  and  signed  by  the 
parties  and  delivered  to  Mrs.  Dooley.  Mr.  (freer  had 
been  her  counsel  in  the  cause  which  was  compromised, 
and  on  the  day  the  $50  was  payable,  E.  J.  Dooley 
paid  the   amount   to   said   Greer. 

Some  days  after  the  Ist  of  November,  Mrs.  Dooley 
was  informed  by  Mr.  Greer  that  the  $50  had  been 
paid  to  him,  but  she  denied  his  authority  to  receive 
it,  and   declined   to   take    it   when   offered    to   her. 

The  defense  is,  to  this  action,  that  Greer  having 
acted  a.-i   her    counsel    and    attorney    in   the   case    which 
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was  compromised,  had  the  right,  without  any  special 
authority  from  her,  to  accept  the  §50.  We  think  be 
had  not  such  right.  The  litigation  in  which  he  acted 
as  attorney  had  terminated,  and  ^trs.  Dooley  had  re- 
ceived E.  3.  Dooley's  obligation  to  pay  her  $50  on 
the   1st   of  November   or   to   return   the   hogs. 

In  respect  to  the  collection  of  this  $50  or  the  en- 
forcement of  this  new  undertaking,  Greer  was  not  em- 
ployed as  attorney.  He  had,  thererora,  no  legal  right 
to  receive  the  money,  or  to  acquit  E.  J.  Dooley  of 
his  liability  to  Mrs.  Dooley,  although  he  evidently  acted 
in  good  faith,  and  under  the  impression  that  as  he 
had  been  employed  in  the  litigation  which  resulted  in 
the  compromise,  and  had  acted  as  her  counsel  in  that 
case  and  in  other  cases,  that  he  might  properly  receive 
the   amount   tendered. 

E.  J.  having  failed  to  pay  the  money  to  Mrs.  Dooley, 
or  to  any  one  authorized  to  receive  it  for  her,  at  the 
time  stipulated,  she  had  a  right  to  demand  and  sue 
for   the   hogs. 

The  judgment  of  the  circuit   court  must  be  afiBrmed. 
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Dinwiddle  v.  Railroad. 


W.  M.  DiNwiDDiB,  Adm'r,  v.  Louisville  &  Nashville 
Railroad  Company. 

1.  Si'PRBXE  Court  Practicb.  Bill  of  errqrfioiw.  An  affidavit  that  there 
wM  not  kept  by  Ihe  clerk  a  jury  and  non-jury  docltet  cannot  be  looked 
to.  It  sliould  appear  from  the  stali'meot  of  the  presiding  judge  as  & 
part  of  the  bill  of  excepiions. 

1  IUiutOAD«.  Sintvlori/  rrgtiltdinw.  The  sinttile  rei[uireK,  when  obstruc- 
(lons  appear  upoD  (be  road,  that  the  alarm  vhiiitle  Hhould  be  sounded 
but  does  not  specify  the  number  or  character  of  whistied,  and  the 
quexliun  iit  reserved  whether  if  an  engineer  sounded  fur  lirakeM,  that 
would  be  a  compliance  with  the  xtatule. 

3.  Samx.  iS<inie.  The  xtatute  does  not  8i)erifrlhe  numlmr  of  brnke^men 
there  ahall  be  upon  the  train.  This  is  a  regulation  left  l<i  the  rail- 
road company,  which  must  be  rciumnabli^  nud  in  conformity  with 
general  u^age  and  the  course  of  busincBsof  railroadn.  To  re<juire  one 
brakesman  to  each  cat 


FROM   HENBV. 


Appeal  in  error  from  the  Circuit  Court  of  Henry 
county.       C,  Adbs,  J, 

J.  N.  Thomason    for   Dinwiddie. 

Cole  &  Sweeney   for   Railroad   Company. 

McFaeland,  .J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  administrator  of 
Felix  R.  Hagler,  deceased,  for  the  use  of  his  next  of 
tin,  to   recover    dam^es    for   injuries     by   the   railroad 


compBn)r  causing  Hagler's  death.  The  cause  was  trietl 
by  the  judge  without  a  jury,  aud  the  iBsue  upon  the 
plea  of  not  guilty  found  in  favor  of  the  defeudaut, 
and  judgment  rendered  accordiugly.  The  plaintiff  moved 
for  a  new  trial,  which  was  refused.  He  thereupon 
took  a  bill  of  exceptions,  setting  forth  the  evidence 
heard   upon    the   trial   and   appealed   in   error, 

The  first  ground  o(  error  assigned  is  the  acfiun  of 
the  court  in  trying  the  cause  without  a  jury.  The 
plaintiff's  declaration  was  filed  the  28th  of  May,  1879, 
and  his  replication  to  the  defendant's  plea  on  the  3d 
of  June  thereafter,  and  neither  contains  any  demand 
for  a  jury.  This,  according  to  the  terms  of  the  act 
of  1875 — which  we  have  held  to  be  a  valid  and  con- 
stitutional regulation  of  jorj-  trials — was  a  waiver  of 
the  right  to  a  trial  by  a  jury.  It  is  argued,  how- 
ever, that  the  statute  should  not  have  been  enforced 
in  this  case,  for  the  reason  that  its  rc<]Uirements  i» 
regard  to  keeping  a  "jury  docket"  and  a  "  non-jury 
docket"  had    not   been    complied    with   by   the   clerk. 

If,  however,  this  would  affect  the  question — as  clearly 
it  would  not — there  is  nothing  in  the  record  to  show 
the  &cts  assumed.  The  fact,  it  is  true,  is  stated  in 
an  affidavit  copied  into  the  transcript,  but  the  affidavit 
is  not  made  ])art  of  the  record  by  bill  of  exceptions, 
and  cannot  be  looked  to.  Besides,  a  matter  of  this 
sort,  when  material,  should  appear  from  the  statement . 
of  the  presiding  judge  as  part  of  the  bill  of  exceptions. 

We  have  several  times  held  that  we  will  not  look 
to  the  affidavits  of  the  parties  in  regard  to  foots  trans- 
piring  in    the   presence   of  the   court  and   as   part  of  its 
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proceedings,  of  which  the  judge  may  be  supposed  to 
be  cogniiiant,  unless  the  bill  of  exceptions  indicates 
that  the  judge  really  intended  to  certify  the  facts  stated 
in  the  aflSdavit. 

All  that  appears  of  record  on  this  question,  is  the 
plaintiff's  motion  to  transfer  the  cause  to  the  jury 
docket,  which  was  entered  and  refused  on  the  1st  of 
May,  1880.  There  is  in  fact  nothing  to  show  that 
when  the  cause  was  tried  on  the  8th  of  June,  1880, 
a  jury    was   demanded. 

The  next  assignment  of  error  is  the  action  of  the 
judge  ill  sustaining  the  defondunt's  objection  to  a  ques- 
tion asked  by  plaintiff's  counsel  of  one  of  its  witnesses 
t«  this  effect;  immediately  after  Hagler  had  been 
ran  over  the  train  was  stopped  and  the  engineer,  con- 
ductor and  other  train  hands  had  gathered  around  the 
body  which  was  still  breathing;  the  witness  was  asked, 
■'what  statements  were  made  around  the  body  hy  the 
operatives  of  the  train  as  to  how  the  killing  occurred." 
We  think  it  requires  neither  argument  nor  authority 
to  show  that  there  is  no  error  in  this.  It  is 
not  shown  what  statement  the  plaintiff  proposed  to 
prove,  and  besides  it]  would  have  been  but  the  decla- 
rations of  persons  not  parties  to  the  cause,  as  to  fects 
which  they  were  competent  witnesses  t-o  prove,  but  as 
to  which  they  could  make  no  admission  binding  on 
the  defendant. 

It  is  next  insisted  that  the  finding  of  the  trial 
judge  is  not  sustained  by  the  evidence.  The  (act  that 
Hagler  was  run  over  and  killed  by  defendant's  train, 
was  not  denied.     The  proof  indicates  that  he  was  drunk 
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and  had  fallen  or  lain  down  upon  the  track  at  a  late 
hour  in  the  night  and  was  probably  asleep,  and  in 
this  condition  was  run  over  and  killed.  The  finding 
for  the  dofendimt  was  no  doubt  upon  the  ground  that 
the  agents  and  employees  of  the  road  had  complied 
with  all  the  re<iuirements  of  the  Code,  sec.  1166,  which 
in  such  cases  exonerates  the  company.  It  is  insisted 
that  the  proof  fails  to  show  a  compliance  with  the 
statute  in  this;  the  act  requires  a  look-out  ahead  lo 
be  constantly  kept  *  *  "and  when  any  person,  animal 
or  other  obstruction  appears  u)x>n  the  road,  the  alarm 
wkislle  shall  be  sounded,  the  brakes  put  down,  and 
every  possible  means  employed  to  stop  the  train  and 
prevent  an  accident."  It  is  argued  that  the  proof 
shows  that  when  an  obstruction  is  discovered  upon  the 
road,  the  engineer  sounds  what  is  styled  a  "call  for 
brakes,"  being  either  one,  two  or  three  short  tckiMlet, 
according  to  the  imminence  of  the  danger;  and  in 
addition  he  sounds  what  is  called  the  "alarm  whistle," 
a  series  of  successive  whittles,  to  alarm  or  frighten  off 
stock,  and  the  latter  duty  was  not  performed  in  this 
case,  that  the  engineer  only  sounded  the  call  for  brakes. 
The  statute  does  not  specify  the  number  or  character 
of  the  whistles;  it  only  says,  the  "alarm  whistle." 
The  call  for  brakes  is,  according  to  the  proof,  an 
"alarm  whistle,"  But  we  need  not  in  this  case  de- 
termine what  would  be  a  compliance  with  the  statute 
in  this  respect,  for  the  reason  that  there  is  proof 
showing  that  the  engineer  "sounded  the  alarm  and 
called  for  brakes" — in  the  language  of  one  witness, 
"sounded    tlie   alarm    and   called   for   brakes    violently." 
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So  that  even  upon  the  assumption  contended  for,  that 
the  "alarm  whistle"  meang  a  whistle  distinct  from  a 
call  for  brakes,  there  is  proof  in  the  record  that  the 
statute  was  complied  with.  We  need  not  determine 
the  weight  of  proot  on  the  tjuestion — it  is  sufficient 
that  there   is   proof  to   sustain   the   verdict. 

It  is  next  insisted  that  the  statute  was  not  com- 
plied with  in  regard  to  brakes;  that  the  train  was 
composed  of  six  freight  cars  with  brakes  upon  each  car, 
butthat  there  were  only  three  brakesmen,  whereas  with 
a  brakesman  upon  each  car  the  train  could  have  been 
slopped  sooner.  The  proof  is  that  there  was  the 
ii^ual  number,  and  considered  sufficient  for  any  train. 
The  statute  does  not  specify  the  number  of  brakesmen, 
aud  we  are  of  opinion  that  this  is  one  of  the  regu- 
lations that  must  be  left  to  the  railroad  companies, 
provided  their  reguUtions  are  reasonable  and  in  con- 
formity with  the  general  usage  and  course  of  business 
of  railroads,  and  are  such  as  contemplate  a  compliance 
with  the  statute  according  to  its  fair  import  and  mean- 
ing. To  require  one  brakes-nan  to  each  car,  would 
be  so  contrary  to  all  usage  in  this  respect,  and  so 
unreasonable  in  itself,  as  to  make  it  reasonably  cerbitn 
that  the  legislature  did  not  intend  to  impose  any  such 
requirement. 

There  is  no  error  in  the  record,  and  the  judgment 
will   be   atHrmed. 


MUissi,.pi  Mills  r.  Bank. 


Mississii'i'i    Mills  r.  Ukio.v  and  Plantkiis  Bank  "F 
Memphis. 

Sale  ok  Pbrsonai.  I'hoI'EHTY.  .SL'^i/uji  in  /mi«i/n,  Righls  •■/  Mikr  u-ul 
lillarhiiiij  rri-<lilmt.  GtKxU  which  have  been  suhl  Iml  havp  not  giini* 
into  iht  ]ii»weHHion  nf  liio  biiyi^r  whd  m  in^inlvent,  may  l>e  rvclnimed 
bv  ihu  M'lliT  for  hin  imu  indciiinilv,  unit  tliia  right  cif  reclamatiun  lie 
iDiy  excrriHe  nowitlisCniiiling  the  j^icln  may  have  been  seixeil  by  exi-- 
ciitiun  or  nllnchnit-nt  by  crcditim  <if  the  biiy«r, 

FROM    IJHKLBY. 

Ap}ieal  in  error  from  the  Circuit  Court  of  Shelln- 
county.       J,  O,  PiKRCK,  J. 

B.  J.  KiMHcoriiH    for   Mills. 

JARSAtiiN  tt  FirAYSBit  aiid  Greer  &,  Adam-s  for  Bank. 

Deaderkk,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  replevin  brought  l)y  the  plain- 
tiff against  the  <Ief'cudaut,  to  recover  goods  valued  at 
$150,  which  the  plaintiff  had  sold  Williford  &  Ander- 
son, and  the  bank  as  their  creditor  had  attached,  be- 
fore  their   delivery    (o   the    purchasers. 

The  facts  were  agreed  upon  and  the  eau.se  was  tried 
by  the  eironit  jndj^o  without  a  jmy,  a  judgment  ren- 
dered  in    favor   of  defendant,   and    plaintiff  appealed. 

The   facts   :igreed   upon    are   as   follows: 

1.  Plaintiff,  on  the  ^Oth  of  .January,  1««0,  shipped 
to    Williford    &   Anders'.n,    merchr.nis    at     Burtlelt,    Ten- 
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nessee,  four  coils  of  rope  and  one  bale  of  cottonades. 
PlaiDtifF  then  did  not  know  of  the  insolvent  condition 
of  Williford  &  Anderson. 

2.  Contents  of  letter  to  counsel,  enclosing  postal 
card,  including  said  postal  card  sent  by  W.  »&  A.  to 
plaintiff,    were   also_  admitted   as   evidence. 

3.  Plaintift'  knew  nothing  of  assignment  made  by 
W,  &  A.  until  he  received  telegram  marked  T,  which 
was  received  subsequently  to  the  Isvy  of  defendant's 
attachment. 

4.  The  only  order  countermanding  the  shipment  of 
the  goods  by  W.  &  A.,  was  such  as  was  contained  in 
their   postal   card   of  16th. 

5.  On  the  27th  of  January,  1880,  when  W.  &  A. 
made  their  assignment,  they  were  indebted  to  the  bank 
in  the  sum  of  $237.75,  and  the  bank  on  the  29th  of 
Jauuary,  1S80,  issued  an  ancillary  attachment,  which 
was  regular  and  valid,  which  was  levied  on  the  goods 
in  question  on  the  next  day  (30ch  January),  and  judg- 
ment was  rendered  in  favor  of  the  bauk  by  a  justict 
of  said  Shelby  county,  against  W.  &  A.  for  f237.75, 
which   is   nnappealed   from   and    is   still   in    force. 

6.  It  was  also  admitted,  that  on  the  trial  of  this 
case  before  the  justice,  S.  P.  Williford  said  that  he 
did  not  say  on  the  the  trial  against  him,  that  he  ought 
to  have  advised  the  plaintiff'  that  he  and  Anderson 
had  made  an  assignment,  and  to  stop  their  goods,  and 
he  must  now  go  and  telegraph  them  to  that  effect, 
and  that  Jno.  Blackwell  and  Jno,  McBrooks  testified 
he  did  make  such  a  statement.  The  telegram  marked 
T  was  sent   to   plaintiff  by    W.  &  A. 
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7.  The  plaiDtiff  first  made  effort  to  stop  the  goods 
in  (rami/w,  on  February  2d,  1880,  and  after  the  oiB- 
cer   had    taken   poseessioQ   of  them. 

8.  The  goods  came  to  the  depot  ia  Bartlett  b; 
rail  on  the  29th  of  January,  1880,  consigned  to  W.  & 
A.,   but   they    never   took   actual    possession   of  tbem. 

9.  When  levied  on  by  the  attachment,  the  goods 
were   in   the   railroad    depot   in    Bartlett. 

10.  The  goods  were  agreed  to  be  worth  $150.  The 
goods  were  sold  on  a  credit  of  sixty  days  by  plaintiff 
to  W.  &  A. 

A  copy  of  the  telegram  T,  and  a  copy  of  assign- 
ment of  W.  &  A.  were  in  evidence;  and  lastly,  it  was 
agreed  that  the  railroad  agent  was  not  in  the  habit 
of  notifying   consignees   of  the   arrival   of  goods. 

The  material  facts  admitted  by  the  agreement  of 
counsel  are,  that  plaintiff  sold  a  bill  of  goods  to  W. 
&  A.,  on  their  order,  and  before  he  had  sent  them, 
received  a  postal  card,  dated  16th  January,  requesting 
that  he  should  not  send  the  goods  until  the  1st  of 
February.  By  inadvertence  the  goods  were  sent  before 
that  time,  and  attached  on  the  30tb  of  January,  while 
in  the  railroad  depot ;  that  they  never  were  in  the 
actual  possession  of  the  consignees,  and  wei-e  attached 
while  still  in  the  railroad  depot,  30th  of  January,  and 
replevied  by  the  vendor  on  the  4th  of  February ;  and 
that   W.  &  A.  were    insolvent. 

The  controlling  question  in  the  case  is,  had  plain- 
tiff, upon  the  facts  admitted,  lost  the  right  of  stoppage 
in   transitu/ 

It   is    insisted    for    defendants,   that   admitting    there 
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was  no  actual  possession  of  the  goods  by  W.  &  A., 
still  the  levy  of  the  attachment  terminated  such  right, 
and  the  case  of  Boyd  v.  Moaley,  2  Swan,  661,  ie  relied 
upon   to   sustain   this   position. 

By  an  examination  of  the  2  Swan  case,  it  will  ap- 
pear that  it  was  not  a  case  raising  the  question  of 
the  right  of  stoppage  in  tvanxitu,  and  therefore  a  mere 
dictum,  as  correctly  said  by  Mr.  King  in  his  Digest, 
vol.   3,   see.    5788,   sub-sec.  4. 

This  right  of  stoppage  in  transitu  arises  solely  upon 
the  insolvency  of  the  Ituyer:  Benj.  on  Sales,  sees. 
828,  837.  It  does  not  exist  against  a  solvent  pur- 
chaser. In  the  2  Swan  case  it  was  correctly  held  by 
this  court,  where  goods  were  ordered  and  placed  on 
the  wagon  of  a  common  carrier  directed  to  the  pur- 
chaser, in  accordance  with  his  directions,  that  the  de- 
livery to  the  carrier  was  a  delivery  to  the  buyer,  and 
the  property  vested  in  him,  and  might  be  legally  at- 
tached  for   his,  the   buyer's,   debt. 

The  seller  had  replevied  the  goods  and  his  claim 
was  ui^d  upon  the  ground:  1.  That  the  delivery  was 
not  complete.  2.  That  he  had  a  lien  upon  the  goods 
until  the  price  was  paid.  Both  these  claims  were  de- 
cided adversely  to  him,  and  his  Honor,  Judge  Totten, 
proceeded  to  say :  "  By  this  delivery  (to  the  carrier) 
the  property  becomes  vested  in  the  buyer,  subject  only 
to  the  seller's  right  of  stoppage  in  irannitu,  which  is 
an  equitable  right  not  inconsistent  with  the  former ; 
it  consists  in  reserving  the  possession  of  the  goods 
while  in  transitu  and  retaining  them  until  the  price 
be    paid."      "  But,"    he    adds,    "  this   right    is    gone,    if 
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other  bona  Jkle  rights  intervene,  before  it  be  exercised; 
as  if  the  buyer  sell  the  goods,  or  they  be  legally  at- 
tached  for   debt,   as   in    the    present   case." 

There  is  not  only  no  statonieut  in  the  opinion  in 
that  case  that  the  buyer  was  insolvent,  but  it  is  stated 
that  plaintiff  had  "full  confidence  in  the  credit  and 
solvency  of  the  buyer.  The  c&se  was,  therefore,  want- 
ing in  the  element  of  the  insolvency  of  the  buyer,  ti> 
bring  it  within  the  principles  of  law  conferring  upon 
the  vendor  the  right  of  8top|»age  in  tramitu.  But  as 
before  stated,  the  case  was  correctly  decided  upon  the 
ground  that  the  sale  and  delivery  to  the  earner  wa.'^ 
a  delivery  to  the  buyer:  Ang.  on  C,  sec.  497;  Benj. 
on    Sales,   sees.  3,   308,   675,    «40. 

But  if  the  goods  have  not  gone  into  the  actual 
jKissession  of  the  buyer,  and  he  has  not  made  a  Ifina 
Jide  sale  of  them,  and  he  be  insolvent,  the  seller  may 
reclaim  them  for  his  own  indemnity:  Benj.  on  Sales, 
sees.  675,  677,  840;  5  Wait's  Action  &  Def.,  611. 
And  this  right  of  reclamation  he  may  exercise,  not- 
withstanding the  goods  have  been  seiz<Kl  in  execution, 
or  by  attachment,  by  the  creditors  of  the  buyer: 
Benj.  on  Sales,  sees.  832,  836;  5  Wait's  A.  &  D., 
616;     50   Mississippi    R.,   591. 

We  are  of  opinion,  therefore,  that  the  judgment  of 
the  circuit  judge  was  erroneous  and  will  be  reversed. 
The  property  in  question  having  been  delivered  I" 
plaintiff  on  his  writ  of  replevin,  he  will  tike  his  judg- 
ment  here   for   costs. 
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G.  O.   BuHTYN   et   aZ.,    Adni'rs  of  G.  Buntyn,  dec'd,   v. 

Geo.  C.  &  W.  R.  Holmes,  Adra'rs  of  Geo.  I>. 

Holmes,  dec'd,  et  al. 

1.  Admiswtbatok.  Judnmnit  iignituil.  Eiyhl  of  hi,-^  lu  •■•TtHtKl.  Teeliiiietd 
•hjaiKO'.  Heirs  havi;  tlii;  right  to  miiki'  nil  deffiitieM  to  !i  jiidement 
againM  ihe  BdminiMrntor ,  wlicn  it  In  ''iiiiglit  to  subject  ihe  laud  de- 
sceodtd  t<)  them,  but  this  right  dot-s  nut  extend  to  mere  it'chnical  ob- 
jectiiing  or  irregiilaritieB,  not  going  to  the  'inestlon  of  the  liability  of 
BiK'efitor  for  the  debt,  sufliciBncy  iif  nssctii,  or  other  merilurioiLa  de- 

i.  Saxb.  Btin>.  Efloppel.  It  the  heimurclhe  adniiniitlraliir»ianil  make 
an  sgreement  to  liare  the  liind  Bold  if  elaiiuant  will  allow  tlie  ixmie 
of  fully  administereil  to  be  found  in  [heir  favor,  they  will  be  efito)>ped 
as  heirs  from  denyiug  that  Ihe  lands  iire  liable  for  the  jnd^nienl,  and 
from  ioflieiing  there  were  siifGeient  [iL-rBunnl  eHbets. 

:l.  AsrfSvToa's  Land.  Alieiiatiu:i  bi/  heir.  Where  land  wa«  iiiorigaged  by 
Ytnrs  and  afiervrardH  levie<l  on  by  their  eiei'ntion  crcititiirs  and  nold, 
the  land  may  Iw  sold  by  decree  o(  einirt  to  satisfy  a  judgment  against 
aneeslor.  Ad  heir  ba<(  no  right  to  mortgage  anecnlor'i'  liind  before 
payment  of  the  debts,  and  the  tuite  under  e.iecutinn  woh  invalid,  on 
the  legal  title  wax  not  in  the  heirn,  they  having  eonveyed  by  trust 
deed.  Si^es.  1762,  3,  4  and  'i,  and  Sees.  22'>3,  2265-6  of  C'<.de  exam- 
ined, but  the  question  as  to  jumper  of  heir  toi^ll  land  dwcvnded  no  as 
to  defeat  the  collection  of  aneeKtor'B  ilebt,  not  determined. 

FROM    SHEI.KY. 


Appeal    from    the   Chancery   Court   at  Mempiiis.     M 
W.  McDowell,  Cii. 

EsTKS  &  Ellett   for   complainants, 

Geo.  Gillham,    Craft  &  Cooper    and    Flitpin"  < 
Flippik    ibr   defendants. 


Biintyn  r.  Hiilnie^. 

Deaderick,  C.  J.,  delivered  the  opioioQ  of  the  court. 

The  bill  is  filed  to  subject  certain  real  estate  of 
Geo.  L.  Holmes,  deceased,  which  descended  to  his  heirs, 
Geo.  C.  and  W.  B.  Holmes,  his  only  heirs  at  law, 
and  who  are  also  his  administratorf,  to  the  payment 
of  a  judgment  at  law,  recovered  by  complainants  against 
said   administrators   of  Holmes. 

Other  parties  defendant  claim  title  to  parts  of  said 
lands  by  deeds  of  trust  made  to  stcure  debts  due  from 
the  heirs  at  law,  and  still  others  claim  title  in  virtue 
of  execution  sales  for  satisfaction  of  debts  due  from 
the   said    heirs. 

The  administrators  of  Holmes  were  sued  in  the 
circuit  court  of  Shelby  county,  for  a  debt  due  by  their 
ancestor  to  the  intestate  of  complainants,  and  judgment 
wa.-*  had,  and  now  when  they  seek  to  subject  the  lands 
descended,  they  arc  met  by  the  heirs  with  the  defense 
that  the  judgment  was  irregular  and  erroneou.s,  l>ecause 
the  note  sued  on  belonged  to  the  estate  of  one  Mrs. 
Titus,  and  was  payable  to  her,  and  should  have  been 
sued  for  in  the  name  of  her  administrator,  whereas  it 
was  in  fact  sued  for  in  the  name  of  complainants, 
administratorf",  as  aforesaid,  and  judgment  rendered  in 
their   favor   as   such   administrators. 

It  is  further  iuslsted  by  said  heirs,  that  at  the 
time  of  the  rendition  of  said  judgment  against  them 
as  administrators,  there  were  per^onul  assets  in  their 
hands  sufHcient  for  its  satisfaction,  notwithstanding  tlte 
judgment  to  the  contrary.  They  say  that  the  plea  of 
ptcTie   adminhtravil   was  found  against  them  by  the  jury. 
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but  that  subsequently  the  said  finding  and  judgment 
were  set  aside  and  vacated,  and  judgment  entered  that 
they   had    fully   administered,  etc.,   as  the   record   shows. 

The  heirs  claim  that  they  are  entitled  to  make  all 
defeases  to  the  claim  sued  ou,  when  it  is  sought  to 
subjebt  the  land  descended  to  them,  that  they  might 
bave  made  as  administrators.  And  such  seems  to  be 
the  carrent  of  our  decisions  upon  this  point.  But  we 
do  not  understand  this  right  to  extend  to  mere  tech- 
nical objections  or  irregularities,  not  going  to  the  ques- 
tions of  the  liability  of  the  ancestor  for  the  debt  sued 
for,  or  sufficiency  of  assets,  or  other  meritorious  defense. 
The  statutes  intended  to  protect  the  heir  again.'it  frimd 
and  collusion  between  the  creditors  and  administrator,. 
and  to  give  him  an  opportunity  to  show  some  sub- 
stantial reason  why  his  lands  should  not  be  subjected 
to  the  satisfaction  of  a  judgment  to  which  he  was  no 
party   at   the   time   of  its   rendition. 

In  this  case  it  is  shown  that  the  administrators  of 
Holmes  were  his  only  heirs  at  law  and  distributees, 
and  that  it  was  at  their  request  aud  upon  their  agree- 
ment to  sell  lands  and  pay  the  debt,  that  pluintifTs 
consented  to  a  finding  and  judgment  in  their  favor  upon 
their  plea  of  plene  administravil.  They  were  tlie  own- 
ers of  the  whole  estate,  real  and  personal,  of  their 
ancestor,  which  was  charged  in  their  hands  with  the 
payment  of  their  intestate's  debts.  And  although,  as 
a  general  rule,  judgments  conclude  piirti&s  in  the  char- 
acter in  which  they  are  sued,  yet  upon  the  fucts  in 
ibis  case,  we  hold  that  as  heirs  the  defeudunts,  Geo. 
>nd  W.  R.  -Holmes,  are  estopjwd  to  deny  thiit  the 
21— vol,.  9. 
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land  ID  their  hands  is  liable  for  said  debt,  for  it  was 
bj  their  act  and  conduct  and  at  their  instaDce,  that 
by  said  judgment  it  became  liable,  if  the  judgment 
itself  is   valid. 

Complainants  intestate  wae  the  administrator  of  Mrs. 
Titus,  and  her  sole  distributee.  He  had  settled  up 
said  estate,  and  held  the  note  of  Holmes,  on  which 
the  judgment  was  had,  and  which  was  payable  to  Mrs- 
Titus.  Suit  was  brought,  or  about  to  be  brought,  in 
the  name  of  complainants,  as  G.  Buntjn'B  administra- 
tors, but  the  counsel  for  defendants  t^ok  exception  to 
this,  and  thereupon  administration  de  bonis  nan  ou 
Mrs.  Titus'  estate  was  taken  out;  when  this  was  done, 
counsel  for  defendants,  to  save  trouble  and  expense, 
withdrew  the  objection.  It  was  in  fact  more  technical 
than  substantial.  The  beneficial  interest  in  the  not* 
belonged  to  complainants'  intestate.  No  one  contested 
his  right  to  the  fmd  when  collected,  and  although  the 
recovery  in  the  names  of  complainants  was  irregular, 
yet  it  puts  the  fund  where  it  belonged,  and  no  one 
was   prejudiced   thereby. 

It  appears  from  the  record,  that  in  March,  1871, 
W.  K.  Holmes  executed  a  deed  of  trust  to  Stephens, 
trustee,  which  on  its  face  recites  that  it  is  to  secure 
?1,140,  that  day  loaned  him  by  Thos.  R.  Smith,  and 
fees  due  said  Smith  and  W.  H.  Stephens  for  profes- 
i^ional  services,  which  fees  are  all  due  to  said  Smith. 
This  trust  deed  embraces  land  sought  to  be  reached 
by   this   bill. 

Fitzer  Miller  and  others  obtained  judgment  at  law, 
executions   from   which    were   levied   on    land   previously 


APRIL  TEUM,  1882. 


conveyed  by  said  heirs,  which  were  sold  under  said 
executions.  The  chancellor  rendered  a  decree  in  favor 
of  complainants  for  $3,343.15,  to  be.  satisfied  out  of 
'  the  lands  descended  to  the  said  heirs  of  Geo.  L.  Holmes, 
giving  prior  right  of  satisfaction  to  one  Dohan  out  of 
certain  land  described,  and  whose  claim  is  not  here 
contested,  and  declaring  that  said  administrators  were 
entitled  to  five  per  cent,  commissions  on  $9,684.20  of 
proper  disbursements  of  the  personal  estate  made  by 
them,  and  that  they  be  also  allowed  for  any  advances 
out  of  their  personal  means,  and  for  these  sums  it  was 
declared  said  administrators  were  entitled  to  satisfection 
out  of  proceeds   of  sale   of  lands   before   complainants. 

It  was  further  declared  that  the  execution  sales  of 
the  land  were  void  and  communicated  no  title  to  the 
purchasers,  because  the  legal  title  was  not  in  the  debtors 
at  the  time  of  the  sale,  and  the  cross-bills  of  these 
creditors   were   dismissed. 

The  chancellor  then  decrees  tliat  all  of  the  aliena- 
tions by  the  heirs  of  said  Geo.  L.  Holmes,  deceased, 
except  that  to  Dohan,  are  invalid  as  against  eomplain- 
aUs'  claim,  the  court  being  of  opinion  that  none  of 
them  were  bona  fide  alienations  as  against  the  claim  of 
complainatit£.  A  sale  of  the  land  is  ordered,  and  proceeds 
directed   to   be   applied   as   hereinbefore    indicated. 

From  this  decree  three  special  appeals  are  prose* 
outed   in   this   court : 

First.  Complainants  appeal  from  so  much  of  said 
decree  as  allows  commissions  to  said  administrators  of 
Holmes,  and   gives  such   commissions   priority  over  their 
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Second.  Geo.  C.  Holmes  and  the  representatives  of 
bis  deceased  brother,  W.  K.  Holmes,  appeal  from  so 
much  of  the  decree  as  allows  the  debt  of  complain- 
ants, aod   provides   for  its   satisfactioa   out  of  the  lands. 

Third.  Pitzer  Miller,  and  the  executor  and  execu- 
trix of  Thomas  R.  Smith,  appeal  from  so  much  «f  the 
decree  as  allows  complainants'  claim  and  dismisses  their 
respective  croes-billa,  and  denying  the  relief  claimed 
by   them. 

'  As  already  indicated,  we  are  of  opinion  that  the 
judgment  of  complainants  is  valid,  and  that  the  heirs 
of  Geo.  L.  Holmes,  deceased,  are  estopped  to  deny  the 
truth  of  the  finding  and  judgment  of  the  court,  as  to 
the  exhaustion  of  personalty,  by  reason  of  their  inter- 
ference in  procuring  such  finding.  And  it  would  be 
inequitable  to  allow  them  as  heirs  at  law  to  take  ad- 
vantage of  their   own    wrong,   to  the   prejudice   of  com- 


The  question  then  is,  have  complainants'  rights  and 
remedies  been  impaired  by  the  sales  under  execution 
to   Miller,   or   the   deed   of  trust   to   secure   Smith? 

The  sale  under  Miller's  execution  conveyed  uo  title, 
because  at  the  time  of  judgment  and  sale,  the  legal 
title  was  not .  in  either  Geo.  C.  or  W.  R.  Holmes,  the 
judgment  debtors.  It,  therefore,  was  uo  impediment  to 
the  relief  sought. 

The  deed  of  trust  made  to  secure  Smith  was  made 
some  ten  months  after  the  rendition  of  complainants' 
judgment.  Said  Smith  having  been  counsel  of  said 
administrators  in  the  suit  against  them,  was  informed 
of  all   the   facts    connected   with   the     rendition   of    said 
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judgmeot,  aod  that  it  must  be  satiafied  out  of  the  real 
estate  as  agreed  and  understood  at  the  time  of  its  ren- 
ditioD.  Beside,  although  the  deed  recites  that  a  part 
of  its  consideration  was  advanced  at  the  time  of  ite 
execution,  yet  all  the  evidence  upou  this  point  found 
in  the  record  tends  to  show  that  the  consideVation  was 
in  feet   pre-existing   indebtedness. 

By  sections  1762,  3,  4  &  5  of  the  Code,  all  deoisea 
of  lands,  or  rents  and  profits  thereof,  made  to  defraud 
creditors,  are  made  void,  and  the  creditor  is  given  an 
action  against  such  devisee  and  heirs  of  the  debtor, 
JDst  as  such  action  ia  given  against  the  debtor's  heirs 
at  law.  And  if  the  devisee  "  sell,  alien,  or  make  over 
the  lands,"  before  action  brought,  he  shall  be  liable 
for  the  value  of  the  lands  so  "sold,  aliened  or  made 
over,  and  execution  may  have."  But  lands  "  bona  fide 
aliened,"  before  the  action  brought,  shall  not  be  liable 
to  such    execution. 

These  provisions,  it  is  argued,  apply  only  to  cases 
of  fraudulent  devises  of  lands,  etc.  And  the  terms 
and  language  of  the  several  sections  referred  to,  sustain 
this  construction. 

Sections  2253  and  the  three  succeeding  sections,  un- 
der the  head  of  "  Proceedings  bj'  Creditor,  who  is 
Administrator,"  prescribe  the  mode  of  proceeding  by  a 
creditor  who  is  also  the  administrator,  to  subject  land 
to  payment  of  debts,  where  the  personal  assets  are 
insufficient  for  that  purpose.  The  last  of  the  three 
sections  cited  provides,  if  an  heir  or  devisee  alien  the 
land  before  action  brought,  he  shall  be  answerable  for 
the  ancestor's  debts   to   the   value   of  the   land. 
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Bnt  it  is  not  provided,  as  in  cases  of  fraudulent 
devisees,  in  express  terms,  that  such  land  shall  DOt  be 
liable  to  execution  in  the  hands  of  a  bona  fide  alienee. 
Bat,  perhaps,  as  this  special  remedy  against  the  heir 
or  devisee  is  given,  it  would,  by  fiiir  construction,  re- 
lease the  land  in  the  hands  of  a  bona  fide  alienee  from 
liability. 

It  has  been  plausibly  and  ably  argued,  in  construc- 
tion of  these  statutes  in  connection  with  others  upon 
the  same  general  subject,  those  in  respect  to  fraudulent 
devises,  being  found  under  the  head  of  void  contracts; 
the  others,  in  relation  to  the  proceedings  by  a  creditor, 
who  is  also  administrator,  that  the  exemption  of  the 
land  in  the  hands  of  an  alienee,  in  provided,  only  in 
the  two  classes  of  cases  mentioned.  And  as  no  such 
provisions  or  exemptions  are  embodied  in  sec.  2267 
(act  of  1827)  under  which  this  bill  was  filed,  that  such 
lands  would  be  subject  under  that  act  to  sale,  at  the 
suit  of  the  administrator  or  any  bona  jide  creditor  in 
the  hands  of  an  alienee  of  the  heir.  But  as  it  is  not 
essential  to  the  determination  of  the  questions  in  this 
case,  we  do  not  decide  what  are  the  rights  of  cred- 
itors, in  cases  of  bona  fide  alienation  of  lands  by  heirs 
descended   to   them. 

It  will  be  observed  that  it  is  lands,  etc.  "bona  fi^e 
aliened,"  which  are  not  liable  to  execution  under  sec. 
1765  of  the  Code.  And  the  same  term,  "alien,"  is 
used  in  sec.  2256.  This  term  implies  Che  absolute 
divestiture  of  all  title  in  the  grantor  and  vesting  it 
in  the  grantee,  and  also  a  surrender  of  the  possession 
of   the   thing   conveyed.       See   1  Bur.  L.  Die,  p.  82-3,. 
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where   it   is   eaid  "  a   conveyance    by    way   of    mortgage 
is  not   an   alienation." 

A  iDor^age  is  a  conveyance  to  secure  a  debt,  ieav- 
iog  the  possession  with  the  mortgager,  and  the  right 
to  retain   the   property   upon   payment   of  the  debt. 

But  it  appears  that  Smith  had  knowledge  of  the 
Decessity  of  a  sale  of  the  land  fur  the  payment  of 
complaiDant'n  debt,  and  that  afterwards  the  deed  of 
trust  or  mortgage  was  executed  to  secure  in  part,  if 
not  ia  whole,  a  pre-existing  debt.  Under  these  &ct3 
we  think  his  claim  was  properly  postponed  to  that  of 
complainants. 

Except  for  the  amount  of  personal  assets,  $9,000 
ind  odd,  we  think  the  administrators  ought  not  to  be 
illowed  commissions  to  the  prejudice  of  the  complain- 
ant's claim,  and  in  this  respect  the  decree  will  be 
modified;  aiid  no  claim  for  commissions  will  be  allowed, 
except  as   above   stated. 

And    with   this    moditicatiou    the    chancellor's   decree 
will    be    affirmed,   and    the   costs   of   this   court   will   he 
paid  out   of    proceeds    of    sale   of    land,   and   tlie   costs    . 
below    IS    adjudged    by   the    chancellor,    and   the    cause 
will   be   remanded    for   further   proceedings. 


Itocco  i:  Paro^yk. 


B.  RtKco  V.  Joseph  Parczyk. 

1.  Pleaiusiw  ast>  Practice  at  law.     Cimli-ad.     Chari/t  ofmnrl.     If  the 

plainljff  and  defendnnt  both  ttrtity  there  was  a  contract  for  i^rvices, 
Lut  dilTi^r  08  to  amount,  it  is  not  errnr  for  the  court  to  oharge  the  jurj 
tlmt  "  if  the  jury  nhoiild  find  thi7re  was  no  contract,  they  would  allow 
tht  plainlifT  what  hU  servici-»  were  rcnlly  worth."  The  jury  might 
find  thai  there  wae  no  contract,  the  minds  of  the  parlieB  not  agreeing 
to  the  same  Hli[>ii1alioiis. 

2.  Same.     Coulrnct.     iruyin.     Eriilruce.     Ii  U  not  erri)r,  in  a  suit  forwages 

jier  contract,  to  trhow  in  siipjiort  of  |ilaintifi*'8  undersi finding  of  the 
contract  that  when  he  went  to  work  for  the  defendant,  (hst  he  was 
n-Tciviiig  from  Rnoliier  jienion,  whom  he  voUiuliirily  lefl,  a  much 
iargt^r  fiim  than  the  nnmunl  defendant  insinted  he  won  tu  receive. 

3.  Same.     Eiidnire.     Gmlrii'liriioii  uf  irilneitvf  (w  (n  irrrlrmih  malld:     While 


the  case. 
4.  ExEClTlON.     Lee;/.     Writ 'i/rrnu-  a»<l  iipfivedfiif.     Ganiirhinriil,     A  levy 

upon  )>ersoQal  property  will  be  diichnrged   b>  writ  of  error  and  au- 

persedeaH  ;  so,  also,  n  levy  by  garnifibnitnt 
■3.  SAltE.     Teslf.     The  relation  of  the  lien  ot  an  e>^i.cution  lo  ilH  leele  U  a 

pure  fiction  of   law,  Knd  ought  not  to  be  indulged  further  than  (he 

courts  are  bound  lo  go  by  the  well-nettled  law.    The  ca^  of  Beriy  v. 

C'li'sieiilii,  9  Hum.,  approveil. 


FBOH    SHELBY. 


Appeal    in   error   from    tlie   Circuit   Court  of  Shelby 
couDty.       C.   W.    Heiskbll,   J. 

Jarnigan  &  Fraysek   for   Rocco. 

W.  M.  Ramdolph   for   Parczyk. 
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McFarland,  J,,  delivered  the  opinion  of  the   court. 

This  action  was  commenced  by  Parczyk  to  recover 
wage;?  for  fier\'iccs  rendered  the  defendant  Rncco,  as 
confectioner  and  pastiy  cook,  for  a  perioil  .something 
more  than  three  years.  The  employment  and  service 
were  not  denied ;  the  controversy  waa  in  regard  to 
the  wages  the  plaiutifF  was  to  receive.  The  plaintiff 
himself  testified  that  the  defendant  agreed  to  pay  him 
at  the  rate  of  three  dollars  .]»er  day,  and  supported 
this  theory  by  the  testimony  of  other  witne-^sfs.  The 
defendant  and  his  witnesses  testified  that  the  con- 
tract price  wa>*  forty  dollars  i>er  month.  The  judge 
instructed  the  jnry  to  ascertain  from  t!ie  pnwf  which 
of  these  theories  was  the  true  one,  and  make  up  their 
verdict  accordingly.  He  further  instructed  them  that 
if  they  should  find  from  the  testimony  that  there  was 
no  contract,  they  would  allow  the  plaintiff  what  his 
services  were  reasonably  worth.  The  latter  part  of 
(he  instruction  is  excepted  to,  and  it  is  insisted  tliat 
as  Imth  the  plaintiff  and  the  defendant  testified  as 
witnesses  that  there  was  a  s]iccial  contract,  the  case 
should  have  been  submitt<'d  to  the  jurj'  to  determine 
the  terms  of  the  contract,  and  that  it  was  error  to 
submit  to  the  jury  a  theory  which  both  parties  re- 
pudiated, that  is  to  say,  that  the  services  were  ren- 
'lered  without  any  sjiecial  contract  as  to  the  wages 
to  be   paid. 

It  is  manifest,  how.evcr,  from  the  conflict  in  the 
testimony,  that  the  jury  nii^ht  well  have  come  to  the 
conclusion   that  the   parties   understood  the  contract  dif- 
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ferently.  While  they  both  testify  that  the  wages  were 
agreed  upon,  yet  in  fact  they  did  not  agree  to  the 
same  terms!;  that  the  minds  of  the  two  parties  diil 
not  meet  and  agree  to  the  same  stipulations,  and  hence 
the  services  were  rendered  without  the  rate  of  wage^ 
being  settled  by  contract;  and  in  such  a  case  it  is 
clear  that  the  plaintiff  would  be  entitled  to  recover 
upon  a  fiwmfinn  meniH.  This  is  the  meaning  of  the 
charge,   and   it    is   clearly   correot. 

The  court  permitted  the  plaintiff  to  prove,  over 
the  defendant's  objeetionp,  that  he  was  working  at  the 
Overton  Hotel  at  ^.SO  jicr  month,  Just  before  he  went 
into  the  defendant's  service,  and  that  he  voluntarily 
left  the  hotel.  The  plaintiff  pave  this  as  a  reason 
why  he  did  not  agree  to  accept  840  per  month  from 
the  defendant.  The  court  fold  the  jury  they  might 
look  to  the  fact  for  that  purpose  alone  in  conneetiim 
with  the  other  testimony,  and  on  rebuttal  of  this, 
consider  the  proof  tending  to  show  that  the  plaintiff 
was  not  at  the  time  employed  at  the  Overton  Hotel. 
We  think  the  testimony  wa.-  not  irrelevant.  If  in 
fact  the  plaintiff  was  reeeiviug  for  similar  sf-rviee;*, 
$80  per  month,  the  improbability  that  he  would  vol- 
untarily quit  that  service  and  agree  to  accept  from 
the  defendant  half  the  amount,  we  think  might  well 
be  considered  by  the  jury  in  corroboration  of  his  tet^- 
timouy,  that  he?  did  not  agree  to  accept  that  sum. 
In  the  conflict  between-  the  testimony  of  the  plaintiff' 
and  defendant  as  to  the  wages  actually  agreed  to  be 
paid,  it  cannot  be  said  tljat  the  fact — if  it  were  a 
feet — that  the   plaintiff  voluntarily  quit  a  service  where 
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he-  was  receiving  $80  per  month,  did  not  throw  light 
npon  the  question.  And  for  the  same  reasons,  we 
thiuk  the  court  did  not  err  in  allowing  the  plaintiff 
to  prove  that  after  he  entered  the  defendant's  service 
he  rejected  an  offer  from  another  party  of  seventy- 
five  dollars   per   month. 

On  the  other  liatid,  it  is  insisted  that  the  court 
erred  in  refusing  to  allow  the  defendant  to  prove  that 
the  plaintifT,  after  he  left  the  defendant's  service,  was 
employed  by  other  parties  at  ?40  and  $50  per  month. 
But  this  was  more  than  three  years  after  the  contract 
iu  question,  and  when,  so  far  as  appears,  wages  of 
this  character  may  have  greatly  declined.  The  proof 
rejected,  therefore,  did  not  stand  upon  the  same  ground 
as  that   admitted   in    behalf  of  the   plaintiff. 

Again,  On  cross-examination  of  one  Jones,  a  wit- 
nciM  for  the  plaintiff,  he  testified  that  he  lived  the 
year  before  in  Mississippi,  came  back  to  Mempliis 
Christmas,  had  a  good  home  there,  was  not  kept  there 
hv  the  plaintiff,  brought  his  cotton  from  Mississippi, 
and  Tom  Fux  sold  it  the  7th  day  after  Christmas, 
The  defendant  'then  proposed  to  prove  by  Fox  that 
he  had  sold  no  oottiiu  or  had  any  other  dealing  with 
the  witness  at  any  time,  but  upon  objection  the  testi- 
mony was  excluded.  The  ruling  was  correct,  upon 
the  familiar  rule  that  wliile  great  latitude  is  allowed 
upon  cross-examination,  yet  the  answer  of  the  witness 
cannot  be  contradicted  as  to  a  matter  entirely  irrele- 
vant to  the  issue  in  the  case.  To  allow  such 
contradictions  would  multiply  collateral  issues  in- 
definitely. 
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Other  ('S(!P|itions  were  taken  to  the  rulings  upOD 
questions  of  testimouy,  but  we  are  of  opinion  that 
there  is  no  revcrsiblf  error  in  tlie  record,  and  the 
jiidgnient   will    be   affirmed. 

The  record  presents  another  question  upon  the  ap- 
peal of  the  plaintiff.  The  judgment  was  rendered  on 
the  2Sth  of  yebruary,  1878.  Under  a  statute  appli- 
cable to  courts  at  Memphis,  where  the  terms  eontinue 
several  mouths,  an  execution  issued  on  tho  17th  of 
April,  while  the  term  was  still  continuing.  This  ex- 
ecution was  ti'Mted  of  the  third  Monday  in  January, 
the  beginning  of  the  term.  Under  tliis  execution  the 
sheriff  summcmed  R.  Dudley  Trayser,  David  Cornitti 
and  the  Union  and  Planters  Banks  to  appear  at  the 
next  term,  the  third  Monday  in  jray,  and  answer  as 
garnishees.  Before  this,  and  during  the  January  term, 
t(t-wit,  on  the  id  of  May,  the  defendant  Roeeo  ap- 
poannl,  prayed  and  obtained  an  appeal  in  error  from 
the  judgment  ou  the  pauper  nath.  Nevertheless,  at 
the  next  term  two  of  the  garnifhees,  Frayser  and 
Corrotti,  appeared  and  answered,  but  upon  motion  the 
execution  was  (juashed  and  they  were  discharged,  and 
the   plaintiff  apjx-aled. 

The  first  question  arising  n[K>n  this  appeal  is, 
whether  the  levy  of  the  executiim  by  garnishnienta 
was  discharged  by  the  subse<iuent  appeal  in  error  of 
the  defendant  in  the  judgment.  Ordinarily  the  ques- 
tion cannot  arise,  as  no  execution  issues  during  the 
term,  and  an  appeal  in  error  cannot  be  granted  after 
the   term   has   been    adjourned.       It   can   only    arise   in 
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cases  where  by  special  statute  execution  may  issue 
befine   the   time   for   appearing   has   expired. 

It  is  argued  that  the  appeal  in  error  does  not 
vacate,  but  only  susjiends  the  execution  of  the  judg- 
ment below,  and  hence  should  not  he  held  to  displace 
or  diijcharge  any  liens  or  rights  acquired  in  the  mean- 
time. It  is  assumed  to  be  analogous  to  a  case  where 
a  writ  of  error  and  supersedeas  issues  after  the  levy 
of  an  executiou,  and  it  may  be  conceded  that  the 
analog)-  ia  complete.  It  may  also  be  conceded  that 
the  service  of  the  garnishment  fixes  a  lien  upt)n  effects 
of  the  debtor  or  debt  due  to  him  from  tlic  garnishee 
ciiuivalcnt  in  this  respect  to  an  actual  levy  upon  pcr- 
*oual  property. 

We  do  not  find  that  the  effect  of  a  writ  of  error 
and  gu[)ersedeas  fn)m  this  court  as  to  the  levy  of  an 
execution  issued  upon  the  judgment  superseded,  has 
bfcn  de<'ided.  It  has  been  decided,  however,  that 
the  issuance  of  an  injunction  discharges  the  lien  of 
an  execution  levied  upon  personal  property,  and  au- 
thoriites  the  officer  to  return  the  property  to  the  debtor : 
Ocerton  v.  Ferlans,  M,  &  Ycr.,  373.  And  such  also 
bat-  been  held  to  be  ^le  effect  of  a  certiorari  and 
"ijicraednas  to  bring  up  to  the  circuit  court  the  judg- 
ment of  a  justice  of  the  peace:  McOnny  v.  Lairnon,  3 
Head,  256 ;  Litlldan  v.  Yonf,  3  Lea,  267.  This  seems 
to  us  to  be  in  principle  identical  with  the  question 
before  us.  The  effect  of  the  mipereedede,  it  is  true, 
U  simply  to  supersede  and  suspend  further  proceedings 
and  not  to  reverse  or  undo  what  has  been  done,  and 
so  says   Judge   Caruthers   iu    McCamy  v.  Ixmson :     "At 
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first  view  it  would  seem  that  the  eifect  of  the  super- 
Mfdetix  should  only  be  to  susi>eiid  tlie  sale,  but  uot 
to  release  the  property ;  and  as  an  original  question 
we  might  be  int-liuod  to  so  hold,  but  wo  consider  the 
contrary  to  be  too  well  settled  to  be  now  disturbed 
by  the  courts."  The  rule  is  different  as  to  a  levy 
upon  real  estate:  See  above  case  and  Littleton  v.  Voxt, 
3  I*a,  267. 

The  exce]»tiou  as  to  ])ersonal  property  is  from  ne- 
cessity, for  it  would  ruin  both  debtor  and  creditor  if 
the  sherift  is  to  hold  [x^rsonal  {roods  to  the  termina- 
tion of  au  injunction  bill  in  chancery,  or  a  writ  of 
error  and  xiq'erMi'dctis  in  this  conrt.  No  injun*  cau 
result  to  the  creditor  where  l)ond  and  security  is 
piven,  but  it  does  not  alter  tlic  (juestion  that  the 
procoAs  is  obtained  upon  the  pauiM-r'a  oath,  as  held 
in    MoCamy  v.  Jmwxoti. 

In  a  case  like  the  present  another  difficulty  would 
occur.  At  the  time  the  garnishment  process  was  re- 
turned, the  cause  had  been  brought  to  this  court  by  the 
appeal  in  error;  it  was  therefore  clear  that  the  cir- 
cuit court  at  that  time  had  no  jurisdiction  to  require 
the  answer  from  the  garnishees,  and  to  render  judg- 
ment against  them  if  their  answer  should  authorize  a 
judgment.  Any  decree  or  judgment  rendered  in  the 
inferior  court  after  tlie  cause  is  in  the  supremo  court 
by  writ  of  error  and  mpernedeuK^  is  witliout  jurisdie- 
tiou    and   void :     Claiboi-ne  v.   Cfockeft,  Meigs,  B07. 

Hence  no  steps  could  have  been  taken.  At  most, 
the  court  could  only  supersede  further  proceedings. 
In    the   event   the  writ  of  error  and   mipersedeas  should 
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be  dismissed  without  final  judgmeot  in  this  court,  the 
circuit  court  might  proceed,  but  the  process  against  the 
garnishees  would  probably  in  the  meaatime  have  been 
discoDtiuued.  Besldeij,  the  practice  is  to  render  final 
judgnieut   and   award   execution    from   this   eonrt. 

It  seems  to  be  established,  however,  by  the  author- 
ilie.s  referred  to,  that  a  k'vy  upon  [wrsonal  property 
would  be  discharged  by  writ  of  error  and  "iipersedeaa, 
and  the  same  rule  must  apply  to  a  levy  by  ganiish- 
nient;  and  the  argument  for  the  plaintiff  bases  the 
presfut  case  upon  its  analogy  to  a  case  of  writ  of 
error  and    supersedeas. 

If  this  proposition  be  considered  doubtful,  the  result 
ill  this  case  must  be  the  same,  as  the  answer  of  the 
^rnighees  does  not  admit  any  liability.  The  answer 
tliows  that  one  of  the  defendants  has  money  in  his 
hands,  the  proceeds  of  property  assigneil  to  him  by 
tliB  defendant  Rocco  for  the  benefit  of  all  his  credit- 
ors, the  assignment  being  made  and  registered  before 
complainant's  judgment  was  rendered,  but  after  the 
first  day  of  the  term  of  the  court  at  which  it  was 
rendered,  and  therefore  aft^r  tlie  teste  of  the  execution. 
The  question  involved  was  decided  against  the  sup- 
posed lien  of  the  execution  in  the  case  of  liirry  v. 
Chaeiits,  9  Hum.,  312.  We  are  asked  to  overrule 
thia  case,  but  we  think  it  was  correctly  decided;  at 
all  events,   wc   are   not   prepared   to   overrule   it. 

The  relation  of  the  lien  of  an  execution  to  its 
teste,  so  as  to  overreach  intermediate  transfers  of  per- 
sonal chattels,  is  a  pnre  fiction  of  law,  that  ought 
not  to  be   indulged   further   than    the   courts   are  bound 
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to  go  by  thf  well-settled  law.  Such  fiotions  should 
not  be  extt'iided  to  work  injustice.  The  case  referred 
to   is   based   on   sound    reusuniii};. 

The  jiidftmeiit   must,    tlierefore,   be   affirmed. 


Judge  COOPEK   [daces   his   concurrence  ujiou  tlit;    lat- 
ter   jrroiind. 


E.  G.  Malone  v.  N.  M.  Dbas. 

Ch*ncery  JvBfmCTios.    Chancery  court  han  no  juriadictiiin  tii  enforce 
the  veiiihir'n  eijiiitahle  lien,  where  the  amoiinl  of  the  <leuiand   in  leas 

than  siW. 


FBOM    OBION. 


Appeal  from  the  Chancery  Court  at  Troy.  Jno. 
SOMERS,    Ch. 

8.  AI.  Howard   fur  complainant. 

J.  G,  Smith   for   defendant. 

McFahi-and,  J.,  delivered   the  opiniou  of  the  oourt. 

This  is  a  bill  in  the  chancery  court  to  enforce  a 
vendor's  lien  upon  a  tract  of,  land  which  had  been 
sold   and    conveyed     by    deed.       The   bill    exhibits     the 
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note  with  the  credits  endorsed,  as  the  evidence  of  the 
balance  cluimtd,  from  which  it  appears  that  the  amount 
is  less  than  $50 — in  fact  less  than  ¥25.  Upon  motion 
of  the  defendant  the  chancellor  dismi.ssed  the  bill  for 
want  of  jurisdiction,  and  the  complainant  has  appealed. 
It  is  first  argned  on  behalf  of  the  complainant, 
that  in  respect  to  the  question  of  jurisdiction,,  tie 
amount  of  the  "demand"  is  to  be  governed  by  the 
amount  of  the  note  in  the  first  instance,  without  regard 
to  the  credits.  For  this  position  the  case  of  Spurhek 
V.  Foulks,  1  Swan,  289,  is  relied  npon ;  the  aiithorily, 
however,  does  not  sustain  the  position  a'^sllme<l.  The 
ease  holds  that  the  amoont  of  the  debt  or  demand 
"sued  for,"  determines  the  jurisdiction,  and  not  the 
uniount  found  to  be  due  on  the  hearing.  Hence,  if 
the  complainant  had  sued  for  or  demanded  in  his  bill 
the  whole  amount  of  the  note,  or  as  much  as  SoO, 
and  the  credits  reducing  the  balance  below  that  sum 
had  been  introduced  by  the  defense,  Ihe  jurisdiction 
*ould  not  be  defeated.  But  the  complainant  exhibits 
the  note  with  the  ereitiis,  expressly  referring  to  the 
latter,  and  in  terms  only  "sues  for"  or  demands  the 
balance,  which  from  simple  calculation  appears  to  have 
been  at  the  filing  of  the  bill  less  than  ?-2.5.  But  it 
is  insisted  that  us  there  is  no  other  tribunal  hav- 
ing jurisdiction  to  enforce  the  vendor's  lion,  a  court 
of  chancery  has  jurisdiction  in  such  canes  without  re- 
gard to  the  amount.  The  jurisdiction  of  the  court  is 
IB  declared  in  the  following  sections  of  the  Code: 
4280.  "They  have  exclusive  original  jurisdiction  of 
■II  cases  of  an  equitable  nature,  where  the  debt  or 
22— VOL.  9. 


Mnliine  v.  Dean, 

deiuanfl  exccols  fifty  dollars,  unless  otherwise  provided 
by  this  Code."  4281.  "They  have  no  jurisdiction  of 
any  debt. or  demand  of  less  vahie  than  fifty  doHnr?." 
4282.  "They  have  exclusive  jurisdiction  to  aid  a  cred- 
itor, by  judgment  or  decree,  to  subject  the  property 
of  the  defendant  which  cannot  be  reached  by  execution, 
to  the  satisfaction  of  the  judgment  or  decree  under 
the   provisions   of   this   Code." 

This  court  held,  in  Putnam  v,  BeiMy,  8  Baxt.,  84, 
that  in  cases  falling  under  the  latter  section,  the  ju- 
risdiction was  not  limited  as  to  the  amount.  That  is 
to  say,  where  a  creditor  by  judgnwnt  or  decree  is  seek- 
iDg  to  reach  the  pro|>erty  of  the  debtor  which  cannot 
be  reat'ht'd  by  execution.  This  conclusion  was  reached 
by  a  construction  of  the  three  eections  together.  The 
first  two  sections  being  held  to  have  reference  to  wuws 
of  original  jurisdiction,  and  the  last  section  to  cases  of 
auxiliary  juriA<)iction,  which  is  exclusively  conferred 
upon  the  ch;uicery  court  without  the  express  limit 
embraced  in  the  other  sections.  The  present  case  does 
not  fall  within  PiUnam  v.  Bently,  for  the  reason  that 
complainant  is  not  a  creditor  by  judgment  or  decree, 
seeking  to  reach  property  of  the  defendant  which  can- 
not  be   reached   by   execution. 

The  i]ucstion  is,  shall  we  make  a  still  further  ex- 
ception to  the  ))ositive  provisions  of  sections  4280  and 
4281,  and  hold  that  where  there  is  no  other  remedy 
for  the  enforcement  of  the  right,  that  the  cbanoerj" 
court  has  ttiP  jurisdiction  without  regard  to  the  amouDf? 
I  am  unable  to  see  bow  this  can  be  done,  without 
utterly   ignoring    the    positive    language   of   the   sections 
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referred  to.  The  argument  is,  thiit  the  timit  does  not 
apply  to  caaea  where  there  is  no  other  remedy,  or,  in 
other  words,  to  cases  where  the  jurisdiction  of  the 
eliancery  court  is  exclusive;  iu  other  words,  if  the 
chancery  court  has  exclusive  jiirisdictioo  to  enforce  the 
particular  right,  then  there  is  no  restriction  as  to  the 
amount. 

If  this  be  true,  then  in  what  cases  would  the  limit 
'if  SoO  apply,  as  the  law  stood  when  the  statutes  from 
which  sections  4280  and  428 1  were  enacted  ?  the 
former  being  from  the  act  of  1S;J5,  ch.  20 — the  latter 
from   the    act   of  1801,   ch.    11. 

If  the  limit  did  not  apply  iu  cases  where  there 
was  no  other  remedy,  or  in  other  words,  where  the 
jurisdiction  was  exclusive,  it  would  logically  follow  that 
it  coidd  not  apply  in  cases  where  the  jurisdiction  was 
concurrent  with  some  other  court.  But  section  4280 
declares  that  "They  have  exclmk-e  original  jurisdiction 
in  all  cases  of  an  equitable  iiuturo  where  the  debt  or 
ileraaud  exceed  fifty  dollars,  unle.ss  otherwise  provided 
hy  this  Code."  So  that  the  ca,«es  where  the  juriedic- 
lion  is  limited  to  sums  of  fifty  dollars  and  upwards, 
are  by  the  very  words  of  the  statute,  cases  of  excluMve 
jurisdiction.  If  it  had  been  meant  that  there  was  oo 
limit  as  to  amount  where  there  was  no  other  remedy 
or  where  the  jurisdiction  was  exclusive,  why  add 
"  where  the  debt  or  demand  exceeds  fifty  dollars." 
At  the  time  these  statutes  were  enacted,  I  take  it  that 
pretty  much  all  the  jurisdiction  the  chancery  court  had 
was  txdtaive.  Cases  of  concurrent  jurisdiction  at  that 
lime  were   rare.       But   section    4281    is   more    emphatic. 


Malone  c  Deoq. 

It  declares  that  "Thoy  have  no  juriadiction  of  any 
debt  or  demand  of  less  value  than  fifty  dollars."  If 
we  follow  this  plain  and  positive  statute,  we  must  hold 
that  the  chancery  court  has  no  jurisdiction  of  the  debt 
■or  demand,  and  yet  we  are  asked  to  hold  that  the 
court'  has  jurisdiction  to  enforce  the  Hen  for  the  pay- 
ment'of  the  debt.  But  to  rej>eat,  if  we  hold  that  the 
limit  as  to  amount  does  not  apply  to  a  case  like  this, 
to   what   cases   does  it   apply? 

In  what  character  of  cases  will  sections  4280  and 
4281  be  held  to  operate?  Especially  to  what  cases 
did  these  provisions  apply  when  the  statutes  were  eu- 
acled?  The  only  answer  consistent  with  the  argument 
on  the  other  side  on  the  question,  would  be  that  the 
limit  applies  not  to  cases  where  there  is  no  other  rem- 
edy,' but  to  cases  where  there  is  another  remedy. 
But'  by  the  very  terms  of  see.  4280,  it  applies  to  cases 
of  exclusive  original  jurisdiction  in  the  chancery  court. 
In  fact  it  was  a  rule  of  almost  general  application, 
that  the  chancery  court  had  no  jurisdiction  at  all  if 
there   was   an   adequate   remedy  at   law. 

I  am  not  prepared  to  concede  the  proposition  upon  ■ 
which'  the  whole  argument  for  the  jurisdiction  rests, 
thafis  to  say,  that  there  is  no  other  remedy  to  enforce 
the  lien  in  a  case  like  this.  Why  may  not  au  at- 
tachment at  law  before  a  justice  of  the  peace  be  sued 
out  and  prosecuted  for  the;  enforcement  of  the  lien? 
Other  liens  ujwn  real  estate  as  well  as  personal  prop- 
erty -  are  enforced  in  this  mode,  as,  for  instance,  me- 
chanic's  liens,   and   others   of  a   similar   character. 

There   is   no   express   statutory   authority   for   it  in  a 
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case  like  tbis,  bat  to  say  the  least  of  it,  there  are 
less  difficulties  id  the  way  of  such  jurisdiction  than'  we 
are  met  with  in  the  effort  to  maintain  the  jurisdiqtion 
in  the   chancery   court. 

But  if  we  were  even  forced  to  admit  that  there  is 
no  other  remedy  for  the  enforcement  of  such  a  lien', 
it  is  no  answer  to  the  plain  language  of  the  statute. 
It  would  simply  result  that  the  law  does  not  recog- 
nize or  make  provision  for  the  enforcement  of  such 
liena  where  the  amount  is  less  than  §50.  And  in 
view  of  the  expense  attending  proceedings  in  chancery, 
the  denial  of  the  remedy  in  that  tribunal  would  be 
no  great  hardship.  The  creditor,  of  course,  still  has 
his  remedy   for   the   debt. 

It  is  true  it  was  held,  in  I^e  &.aie  v.  Covington. 
4  Ijcb,  51,  that  justices  of  the  peace  have  no  jurisdic- 
tion to  entertain  proceedings  in  the  nature  of  a  bill  . 
in  chancery  for  the  enforcement  of  liens,  and  it  was 
said  that  there  is  no  necessity  for  such  holding  in 
order  to  meet  the  defect  in  chancery  jurisdiction. 
"For,"  says  Judge  Cooper,  "although  by  the  Code, 
fee.  4281,  chancery  courts  are  declared  to  have  'no 
jurisdiction  of  any  debt  or  demand  of  less  value  than 
fifty  dollars,'  yet  this  restriction  only  applies  when  the 
jurisdiction  turns  wholly  upon  the  amount  involved." 
"If,"  he  adds,  "the  jurisdiction  to  grant  the  relief 
sought  is  exclusively  conferred  upon  the  chancery  court, 
the  limitation  does  not  apply."  But  for  this  the  con- 
struction given  to  sec.  4282,  lu  Putnam  v.  Benihy,  and 
another  similar  case,  is  referred  to,  which  shows  that 
nothing    further   was   intended    than    the   recognition     of 
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these  cases.  At  all  events,  the  poiot  decided  in  Hie 
State  V.  Gomngt<yn,  was  simply  that  a  proceeding  in  the 
nature  of  a  bill  in  chancery  does  not  lie  before  a  jus- 
tice  of  the   peace   to   enforce   a   lien. 

The  vendor's  lien  upon  land  has  long  beea  recog- 
nized as  an  appropriate  head  of  chancery  jurisdictioD, 
and  was  so  recognized  at  the  time  the  statutes  in 
question  were  enacted,  and  yet  there  is  no  exception 
made  in  favor  of  such  cases  as  to  the  amount  in- 
volved, and  I  presume  no  case  can  be  found  in  our 
reports  where  a  bill  for  tlie  enforcement  of  such  a  lien 
has  been  sustained,  where  the  amount  involved  is  le^ 
than   fifty   dollars. 

If  the  jurisdiction  is  maintained  in  a  case  like  this, 
I  should  be  at  a  loss  to  know  in  what  cases  of  chan- 
cery jurisdiction,  as  it  existed  at  the  passage  of  the 
acts   of  1801    and    1835,  the    limit  of  §50  would  apply. 

I  am  of  opinion  that  the  decree  of  the  chancellor 
dismissing  the  bill  for  want  of  jurisdiction,  should  be 
affirmed,   and   the   court   concurring,   it   is   so   ordered. 

Affirmed    with   costs. 
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B.  D.  BowDEN  et  al.  v.  J.  A.  J.  Hiods. 


ExBi'UTOB.  Aainu^»  fee  if  iriil  iV  not  o<lablu<hed.  If  a  pcrsnn  named  as 
execulor  in  a  will  cjH'em  it  for  jirtibale  and  it  in  c U8laiii«l  in  the  couuty 
court,  but  upon  ap|wal  to  the  circuit  court  it  ia  nol  estahlished,  he 
will  be  allowMl  rensonable  attorner's  fee  out  of  ihe  estate,  if  the  |iro- 
ceedings  were  in  fpiod  faith  and  uimn  reanonable  f(rotind». 


FROM    HENRY. 

Appeal  in  error  from  the  Circuit  Court  of  Henry 
county.       C.  Aden,  J. 

J.  N.  TiiOMASON   for   Bowden. 

J.  M.  Clark  for  Higgs, 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  is  before  this  court  u|K)n  the  following 
agreed  state  of  facts:  A  paper  purporting  to  be  the 
last  will  and  testament  of  -John  Hartsfield,  deceased, 
was  produced  before  the  county  court  of  Henry  county, 
for  probate,  by  defendant  Higgs,  who  was  nominated 
therein  as  one  of  its  executors.  The  plaintiflFs,  Bow- 
den tt  at.,  who  are  heirs  at  law  of  said  Hartslield, 
appeared  and  resisted  its  probate.  Said  paper  was 
admitted  to  probate  as  the  will  of  Harlsfield  by  the 
county    court,    and     Higgs    was     qualified     as    executor 
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thereof.  But  letters  testamentary  were  not  issued  to 
him,  the  aaid  Bowden  and  others  appealing  from  the 
order  of  the  county  court  to  the  circuit  coiirt.  There 
the  issue  made  up  as  to  tlie  validity  of  the  will  was 
tried,  and  vcidict  and  judgment  were  against  the  will, 
and  the  facts  were  certified  to  the  county  court.  Higg« 
employed  counsel  to  aid  in  establishing  the  will  in 
the  circuit  court,  and  in  his  settlement  in  the  comity 
court  was  allowed  $300  for  counsel  ft'cs  paid,  which 
credit,  on  appeal  to  the  circuit  court,  was  again  al 
lowed,  and  the  stiid  Bowden  and  others  appealed  to 
this   court. 

The  (juestion  i.s  thus  presented,  whether  one  named 
as  executor  in  a  paper  purporting  to  be  a  will  of  a 
deceased  person,  who  propounds  such  paper  for  probate 
before  the  cnimty  court,  and  which  paper  i.s  admitted 
to  probate  by  ^dd  county  court  and  the  propounder 
ijualiiied  as  executor  may,  at  the  ex|>ense  of  the  estate, 
employ  counsel  to  establish  tJie  will,  although  upon 
the  trial  of  the  issue  of  devisdvit  rd  non  said  issue  is 
found    againrit   'he   will. 

Section  '2173  of  the  Code  provides  that  where  the 
validity  of  a  will  is  contested,  the  fact  is  to  be  cer- 
tified by  the  county  court  to  the  circuit  court,  and 
the  original  will  shall  be  sent  up,  and  the  contestant 
shall  enlcr  into  bond  with  security,  "payable  to  the 
executor  mentioned  in  the  will,"  conditioned  for  the 
faithful  prosetuition  of  the  suit,  or  payment  of  costs. 
This  section  seems  to  place  the  "  executor  meotioned 
in  the  will,"  in  the  attitude  of  a  plaintiff  in  the  cir- 
ooit  court,   charged    with    the   duty   of   maintaiaiog    the 
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\'alidity  of  the  will,  while  the  contestants  are  defend- 
anU   denying   its   validity. 

The  next  section,  2174,  rqiilres  the  adult  legatees 
or  devisees,  who  have  notice  of  the  contest,  to  give 
hond  with  surety  to  ])rosecute  the  suit — if  they  claim 
under  the  will.  This  last  named  section,  however, 
does  not  repeal  the  preceding  one,  as  there  may  be 
and  are  many  cases  in  which  all  the  legatees  and  de- 
visees are  minora,  who  are  not  required  to  give  bond, 
or   to   prosecute   the   suit. 

The  "executor  named  in  the  will,"  being  placed  by 
the  statute  in  the  attitude  of  plaintiff  upon  the  issue 
mide  up  for  trial,  and  charged  with  ihe  duty  of  car- 
rying out  the  supposed  will  of  the  deceased,  ought  not 
to  he  held  personally  liable  for  counsel  fees  in  the 
event  of   the   failure   to   establish    the  will.     . 

It  is  to  ascertain  the  fact  whether  the  paper  is  the 
will,  that  the  statute  directs  an  issue  shall  be  made, 
and  chaises  the  "fsecutor"  named  in  the  will,  with 
tlie  duty  of  maintaining  the  affirmative  of  the  propo- 
sition. The  judgment  of  the  counly  court  was  in 
favor  of  the   will. 

It  has  been  said  by  this  court  that  the  executor 
i*  the  proper  party  to  represent  tbo^e  who  are  inter- 
ested in  the  provisions  of  the  will:  11  Hum,,  486-7. 
And  it  has  also  been  held,  in  a  case  in  which  the 
irill  was  established,  that  it  is  the  duty  of  the  exec- 
utor named,  to  propound  the  will  for  probate,  and  to 
take  all  proper  steps,  and  incur  necessary  expenses  to 
sustain  the  will:  1  Cold.,  472.  The  court  adds,  how 
this   would   be  if  the  will  was    uot   established,    we  need 
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not   say,    as   thm  case  does   not   cull    for   an    opinion   on 
that    point. 

But  it  seems  to  us,  if  it  was  the  duty  of  the  ex- 
ecutor to  propound  the  will  and  to  sustain  it  in  the 
courts  by  incurring  expense  to  sustain  it,  these  were 
obligations  resting  upon  him,  independently  of  the  re- 
sult of  the  contest.  He  might  not  know  when  he 
offered  the  will  for  probate,  that  it  would  be  eontesid. 
When  the  issue  was  made  up  and  certified  to  the  cir- 
cuit court,  he  could  not  tell  what  the  verdict  and 
judgment  would  be  until  it  was  rendered.  Yet  this 
court  has  said  it  w.is  his  duty  to  fee  counsel  and  liti 
gate  the  question,  and  to  seek  to  establish  the  will. 
And  the  statute,  by  placing  him  in  the  attitude  of  a 
plaintiff  affirming  the  validity  of  the  will  before  the 
court,  virtually  imposes  upon  him  the  duty  of  doing 
all  that  is  propiT  and  necessary  to  establish  the  will. 
And  all  these  duties  are  to  be  performed  before  tie 
issue  is  determined,  or  the  result  of  the  litigation  an 
be  known.  Under  such  circumstances  an  executor, 
having  no  |)ecuniary  intore.-t  in  the  result,  should  not 
be   subjected    to    pecuniary    loss. 

It  may  be  said  he  need  not  incur  the  liability — 
he  might  renounce.  So  be  might;  but  if  all  the 
l^atees  and  devisees  were  minors,  another  executor 
would  perhaps  Le  necessary,  before  the  contest  could 
proceed. 

It  is  said  thut  the  judgment  being  against  the  va- 
lidity of  the  will,  to  require  the  estate  to  pay  the 
expenses  incurred  by  the  executor  named,  for  counsel 
ftes,    would  subject   the    contestants    to   the   payment  of 
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tbeir  adversary's  fees.  This  ia  true  to  some  extent, 
and  is  a  plausible  reason  against  the  allowance  of  such 
fees  out  of  the  estate.  But  the  executor  named  in 
the  will,  although  the  jury  find  against  its  validity,  is 
regarded  by  our  statute  and  decisions  as  the  repre- 
sentative of  the  estate,  in  the  contest  inaugurated,  to 
ascertain  whether  the  estate  is  to  be  distributed  accord- 
ing to  the  will,  or  according  to  oor  slatntes  in  cases 
of  intestancy.  And  where  proceedings  are  instituted 
and  conducted  in  good  faith,  and  upon  reasonable 
grounds,  to  establish  a  will,  we  think  the  expenses 
incident  thereto  should  be  borne  by  the  estate,  rather 
than  by  an  executor  named  in  the  will,  who  has  no 
pecuniary  interest  in  the  result  of  the  contest. 
The  judgment   wilt   be   affirmed. 

Judges  Cooi'ER   and    McFarland   dissent. 


Hai-ber  r.  Frailer. 


J.  C.  Baebeb,  Adm'r,  etc.  r.   Joseph  P.  Fkazieh. 

Pleadings  anb  Practice.  AdminvUi-aliir.  SnU  in  fm-ma  pauperis.  A,n 
ailminislrutiir  nho  is  sijIl'  b^'iietlciary  in  a  rveofvry  of  n.  suit  irhich 
he  miiilit  maintaia  in  hiu  own  name,  rannnt  maintain  such  action  as 
on  adminintrator  in  fwraa  puaperu. 


PROM   WEAKI.EY. 


Appeal  in  error  from  the  Circuit  Court  of  Weakley 
county.       C.  Aden,  J. 

B.  B.  Edwards  and  C.  M.  Ewisg   for   Barbee. 

M.  D.  Cardwei,!.,  H.  H.  Barr  and  W.  E.  Bowden 
for   Frazier. 

Deadkrick,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  plaintiff,  J.  C.  Bar- 
bee,  as  administrator  of  his  son,  Eugene  Barbae,  by 
original  attachment,  for  the  killing  of  said  Eugene  by 
defendant. 

The  suit  is  brought  without  any  bond  for  costs 
and  damages,  but  plaintiff  made  oath  that  he  was  un- 
able to  bear  the  expenses  of  the  suit,  and  that  intes- 
tate left  no  property,  etc.  Upon  motion,  the  court 
discharged  the  attachment  and  dismissed  the  suit,  and 
plaintiff  has  appealed    under   the   pauper's   oath. 
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The  question  presented  by  the  record  is:  Can  this 
euit  be  maintained  by  the  administrator  without  bond? 
The  plaintiff  is  the  fether  and  sole  beneficiary  in  the 
suit,  and  might,  under  our  statutes,  have  brought  the 
suit   in   his   own  name,   and   for   his   own   benefit. 

Without,  therefore,  discussing  or  determining  the 
qaestion  whether  an  administrator  may,  iu  ordinary 
cases,  prosecute  a  suit  in  forma  pauperis,  we  hold  that 
in  a  case  like  this,  where  the  administrator  is  person- 
ally the  sole  beneficiary  of  any  recovery  that  may 
be  had  where  he  may  in  his  individual  character 
maintain  the  suit,  he  cannot,  in  the  character  of  ad- 
ministrator,  prosecute   such   action   in  forma  pauperis. 

The  Judgment   of  the   circuit   court  will   be  affirmed. 


HALroAY  Bros,  ei  al.  v.  Croom,  Gahdkbr  et  al. 

CsAscERV  PuiADisiis  AND  Phactick.  Triuil  lifed.  Hciiejiemritx.  A  ben- 
eficiary uixier  a  trimL  cli'eil  may  attack  a  claim,  seciiiTfl  fliertin,  09 
frauduleni,  snd  yet  lie  iilltureil  to  claim  under  the  trust. 


FROM     MADIflOX. 


Appeal    from   the   Chancery   Court   at   Jackson.       H. 
W.  McCoRBY,  Ch. 


Halidaj  Brew,  t:  Croom. 

A.  W.  CAMl'BBIil,,  MCCORRY  &  BoND,  Bri,LOCK  &. 
Hoys  and  J.  L.  H.  Tomlin   for   compUiiiants. 

Muse  &  BuFoRD   for   defeDdaiits. 

TuKNEY,  J.,  delivered  the  opinion  of  the  court. 

Croora  being  largely  indebted,  made  to  Marshall, 
as  trustee,  a  deed  in  trust  to  t^ecure  all  his  creditors, 
giving  preference  to  Hayns  &  Bro,  and  to  Gardner, 
After  the  payment  of  the  two  pi-eferred  claims,  the 
remainder   of  the   debts   were   to   be   paid  pro  rtiia. 

Complainants  tile  this  bill,  charging  the  debt  se- 
cured to  Grardner  to  be  fraudulent,  and  sustained  the 
charge   by    proof. 

Th(;re  was  a  demurrer,  u]ton  the  ground  that  the 
complainants,  being  beneficiaries  under  the  deed,  could 
not  attack  it  in  part  as  fraudulent,  but  are  compelled , 
to  accept  or  reject  the  deed  as  an  entirety.  The  de- 
murrer was  overruled,  projwrly  as  we  thijik.  The 
general  rule  relied  on  is  applicable  only  in  coses  where 
the  entire  deed  is  impeached.  In  such  case,  the  at- 
tacking parly  must  stand  by  hifi  election,  and  if  he 
fail,   can    take   nothing   under   the   <leed. 

To  apply  the  rule  to  a  case  like  the  present,  would 
be  to  give  to  a  fraudulent  debtor  the  [wwer  to  re- 
serve in  the  name  of  a  friend  a  beoetit  to  himaell 
out  of  property  or  funds  that  should  in  equity  and 
good  conscience  go  to  his  creditors.  The  deed  may 
be  treated  as  several  made  for  tho  benefit  of  each 
creditor,  ^If,  instead  of  one  deed,  the  debtor  had  made 
one    for  each    creditor,    giving    such     preference    as  he 
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desired,  and  Bubjeoting  each  subsequent  conveyance  to 
the  liens  of  those  preceding  it,  it  wilt  be  hardly  con- 
tended that  a  beneficiary  under  a  subseqnont  deed  is 
estopped  to  deny  the  bona  Jides  of  each  or  all  or  any 
of  the  deeds  preceding  the  one  under  which  he  claims. 
Each  deed  would  give  to  those  claiming  under  it,  ad- 
venje  interests  to  those  claiming  under  the  others. 
So  here  each  cieditor  secured  or  provided  fur,  has 
interestfi  adverse  to  those  provided  for  in  the  same 
deed,  and  each  debt  must  stand  upon  its  own  merits, 
and  cannot  stand  simply  because  included  in  a  cata- 
Uigue  with  honest  ones.  If,  then,  a  beneficiary  in  one 
cieed  may  attack  the  integrity  of  the  claim  of  one 
under  another  and  different  deed,  there  can  be  no  good 
reason  why  the  sime  attack  may  not  be  made  when 
all  claim    under   the   same   deed   in   different   rights. 

The  one  deed  is  made  for  convenience  and  economy 
merely,  but  is  in  law  as  many  deeds  as  there  are  ben- 
eGcukries,    and    must   be   so   treated   in   this   suit. 

Affirmed. 


Slewart  r.  Taylor. 


S.  A.  Stkwabt  v.  J.  A.  Tayi.011,  Adm'r. 

Admcvibtration.     Cted'r  /.■«.     Ereniplion.    The  uncolleftwl  tws  iif  a  de- 
ceased clirrk  ifo  to  ilie  iKlministratur,  Cti  bv  bv  him  ad  ministered,   and 


FHOM    8HBLHY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W. 
W.   McDowBLi,,    Ch. 

T.   B.    EDGiXfiTON   for   complainant. 

Taylor  &  Carroll  and  Maia)se  &  Wathon  for 
defendant. 

Peekman,  J.,  delivered   the   opinion   of  the   court. 

This  is  an  agreed  case  presenting  the  following 
state   o£  facts : 

Stewart  had  been  clerk  and  master  of  the  Second 
Chancery  Court  of  Memphis,  before  said  court  was 
abolished  in  1875.  As  such  clerk  and  master,  he  had 
certain  fees  due  him,  and  which  have  been,  or  are  in 
process  of  collection,  by  the  clerk  and  master  of  the 
Chancery  Court  of  Shelby  county.  Stewart  died,  and 
Taylor   is   his   adminiwtralor. 

The  question  presented,  whether  the  widow  is  en- 
titled to  all  sums  due  her  late  husband,  as  exempted 
property,  and  the  adminisfrator  excluded  from  their 
receipt   as  assets   of  the   estate. 
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J.  Tavlor. 


While  it  haa  been  held,  od  grounds  of  piib'ic  policy, 
as  well  as  for  other  reasons,  that  the  salary  of  an 
officer,  as  well  as  fees  accruing  to  an  officer,  were  not 
subject  to  attachment,  or  process  of  garnishment,  at  the 
hands  of  his  creditors,  and  the  rule  nniforinly  ndliered 
to  since  the  case  of  Bank  of  Tennemee  v.  Dihrell,  3 
Sneed,  377,  it  has  never  been  ht'ld  that  those  fees  or 
a  salary  came  within  the  language  or  spirit  of  onr 
law  exempting  cerlain  specific  articles  from  execution. 
These  articles  so  exempted  are  deemed  neoes.saries  for 
support  and  maintenance  of  the  family  of  tlie  citizen, 
and  are  exempted  in  view  of  a  sound  public  policy. 
The  articles  so  exempted  ore  8pecific:illy  enumerated  in 
section  of  the  Code  2107  Wj  aud  subseiinont  sections, 
bat  no  exemption  of  fees  of  oftiee  is  fonml  in  tlicir 
provisions.  In  fact,  no  such  exemption  in  the  na- 
ture of  t!ie  thing,  would  likeiy  be  found  in  ench 
Btatutes,  as  they  are  not  property,  or  liable  as  such 
to  execution    or   attachment. 

The  pro^terty  exempt  from  execution  by  sec.  2288, 
is  exempt  in  the  hands  of  the  widow,  but  the  prop- 
erty meant  is  that  specified  in  the  exenipfion  provis- 
ions of  the  Code,  and  lias  no  rflatioii  whatever  to 
."ueh  monies  as  may  be  due  the  intestate,  wheihej'  as 
li.es  or   salary    of  office,    us    are    in    cuntesl    h-  re. 

The-^e  monies  go  to  tlie  a'lmiiiistr:i!or  a-;  ntlier  as- 
sets to  be  by  him  administervd,  aid  stand  a^  other 
monies  or  debts  due  the  deeeasei!,  witli  \  o  exi>i)i}ition 
fnim  administration  or  liability  to  :i))pr  'pri;itioii  for 
debts  due   any    more  than   other  debts  line  tlie  intestate. 

The  court  below  so  held,  and  wc  allirm  the  juilgnient. 
2;}_voi..  9. 


Unison  v.  Ilutxoii 


lo.VATHAN  Hi'TSON  et  al  V.  A.  J.  HcTS(»x,  Ex'r. 

riisi-.s  ANi>  Ph*(tu:e  at  Law.  DejUKili-iii',  Ejcivi>lion'.  -V  (k'po- 
lition  tuki'ii  \>y  a  jimlici'  of  the  [n^are,  and  by  him  hanilcii  to  llic  clerk 
It  tiip  ciHirl  in  whicli  ihf  >iiil  ix  iii'mlinc,  is  nut  iinbjwt  to  except  ion 
x-raii-K.-  he  ili.l  ml  .■nv.'loiie  aii<i  s<>al  it  anil  endurse  iijH.n  the  seal 
lis  nnnii-  and  the  style  of  the  eniise. 

FROM    HKNEY. 


Appeal  in  error  t'nuii  tin'  Circuit  Court  of  Henry 
county.        C.   Adk.v,    J. 

J.    X.    TiiuMAHON   and  S.  J.  Tavlok   fl.f  J.  Hiitsoii. 

W.    ^^.    Janes   aiul  T.   C.  FttYER  for  A.  J.  Hntson. 

McKarlaxi),  .).,  dolivpFcd   tlie  opinion  of  tlie  court. 

This  issue  tnade  up  to  try  the  validity  of  the  will 
of  William  Hutson,  deceased,  was  tried  by  the  circnit 
conrt  without  a  jury,  and  found  in  favor  of  the  will, 
The   eontewtjnts   h.ive    apjK'aled   in    error. 

The  only  error  of  law  assigned  is  the  action  of 
tiie  conrt  in  siistiiining  exceptions  to  certain  depositions 
taken  on  behalf  of  the  contestants.  The  exceptions 
were,  that  the  justice  taking  thft  depositions,  "did  not 
envelope  and  seal  them,  and  endorse  on  the  seal  the 
name   of  the   coinraissioner  and   the  style  of  the  c;iuse." 

The  justice  proh.ibly  omitted  to  observe  this  direc- 
tion of  the  statute,  becan.'-e  he  in  person  delivered  the 
deposition  to   the   clerk   of  the   circuit   court   where   the 
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«iuse  M'as  peD<ling,  his  certificate  allowing  that  they  htui 
not  beea  out  of  his  possession  or  altered,  UDtil  so  de- 
livered   to   the   clerk. 

Section  3860  of  the  Code  provides,  that  "the  dep- 
osition, when  complete,  shall  bo  enveloped  together 
with  the  commission,  if  any,  and  all  doeiimentfi  which 
may  have  been  deposed  to,  sealed  with  the  commia- 
sioner's  name  written  across  the  seal,  and  directed  bs 
the  clerk  of  the  court  where  the  cause  is  |x;nding, 
with  the  title  of  the  cause  endorsed  thereon,  and  may 
be   sent   by   mail   or   private   conveyance." 

If  sent  by  private  conveyance,  the  person  deliv- 
livering  it  shall  make  affidavit  before  the  clerk  thart 
he  received  the  deposition  from  the  commissioner,  that 
it  ha:i  not  been  out  of  his  possession  or  opened  by 
him   white   in    his   possession:     Sec.   3861. 

The  clerk  is  to  endorse  upon  it  the  day  it  is  filed, 
aad  may   open  it   at   any    time:     Sees,   3867,   3870, 

We  are  of  opinntn  that  the  above  requirement  of 
■*ctiou  38tiO,  should  not  be  held  to  apply  to  casM 
where  the  depositions  wore  taken  by  tlie  clerk  himself^ 
or  when  they  are  dcHvertd  to  the  clerk  in  person  by 
the  justice  or  commissioner  taking  them  without  their 
haviug  been  out  of  his  possession.  There  can  be  no 
reason    in   such    a    requirement    io    such    cases. 

We  are  of  opinion,  therefore,  that  the  court  below 
errej  in  sustaining  the  exceptions  and  excluding  th« 
depositions,  as  these  depositions  contain  raateriul  tes- 
timony which  the  appellants  have  the  right  to  have 
considered  in  the  trial  of  the  issue.  The  judgment 
must  be  reversed,  and  the  cause  remanded  for  a  nei? 
trial.      Reversed. 


Brady  &  Cu.  v.  Isler 


H.   Brady  &  Co.  v.   H.    B.   &  R.  M.  Islfb. 

PLBiDTMos  iHD  Ppacticb.  SiUl  premolarrlij  brauifhL  Upon  contract  for 
Halt!  of  goods  to  be  [i.iid  for  in  thirty  d&ye,  it  the  vendee  abandons 
the  posseiwion  of  the  goods  nnd  vendor  re-iiossetwea  tliem,  he  cannot  mif 
for  the  purchaw  money  before  the  expirntion  of  the  time  of  paymenl. 
lie  can  only  recover  upon  the  contract,  and  Huit  to  enforce  collection 
before  the  money  wan  due  by  llie  contract,  cannot  lie  maintained. 


PROM    I.AKK. 

Appeal  in  error  from  the  Circuit  Court  of  Lake 
county.       C.    Aden,  J. 

J.    G.    Smith   for    Bratly   &  Co. 

L.  DoNAi^oS,  CocHKANK  &  EsLOE  and  W.  H. 
SwiGiiAKT,   for   Isler. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

This  'lA  an  appeal  by  the  plaintiffs  from  a  jn«3g- 
ment   of  the   circuit   court   of  Ijake   connty. 

Plaintiffs  sold  defendants  a  stock  of  goods  for  about 
87,000,  and  they  were  to  pay  §2,000  in  30  days,  aud 
the  balance  in  two  installments,  due  respectively  in 
120  days,   and    10  months. 

The  contract,  or  a  memorandum  thereof,  was  re- 
duced to  writing,  bearing  date  24th  of  January,  1874, 
and  stipulates  that  the  goods  are  to  be  the  property 
of  Brady    &   Co.,   until    the  first   payment    is   made. 
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Defendante  were  examtoed  as  witnesses  on  the  trial 
and  testified  that  at  the  time  of  the  execution  of  the 
contract,  it  was  agreed  that  it  was  not  to  be  opera- 
tive unless  R.  M.  Isler's  mother  would  consent  to  his 
entering  into  the  arrangement  and  would  become  his 
surety  for  his  part  of  the  purchase  money.  Said  R. 
M.  being  a  minor.  Said  H.  B.  required  that  he 
should  be  thus  iudemnified.  This  testimony  was  ob- 
jected to  on  the  ground  that  it  varied  the  terms  of 
the  written  contract.  It  was  Jad'raitted,  however,  by 
the  court.  It  is  well  settled  that  proof  by  parol  can- 
not be  beard  at  law,  to  vary,  enlarge  or  diminish  the 
stipulations  of  a  written  contract,  yet  it  may  be  heard 
to  show  whether  such  conti'act  was  in  fact  made,  or 
whether  only  upon  certain  eontingeucies,  it  was  to  take 
efiect. 

Plaintiff  Adams  denies  the  fact  that  any  such  facts 
were    stated,   or   conditions   agreed   to. 

It  appears  from  R.  M.  Isler's  evidence,  that  his 
mother  refused  to  accede  to  the  terms  stated — not- 
withstanding, this  was  known,  the  paties,  except  R.  M., 
who  had  gone  to  Kentucky,  to  see  his  mother,  pro- 
ceeded to  take  an  invoice  of  the  goods,  and  when  this 
was  finished,  the  store  was  open  for  part  of  a  day, 
and  some  $15  of  goods  were  sold.  The  vendors  hav- 
ing in  the  store  their  own  clerk  to  receive  proceeds 
of  sale   of  goods   and   apply   to   first   payment   due. 

On  return  of  R.  M.,  aud  rejKirt  of  his  mother's 
refusal  to  be  bound  for  him,  defendants  refused  to 
take  the  goods  and  surrendered  the  key  of  the  store 
and    goods   therein   to   plaintiff'. 


Brady  &  Co.  v.  Islor. 

Before  the  expiration  of  thirty  days  from  date  of 
ooDtract,  plaintiff  sold  the  goods  for  less  than  half  the 
amonnt  of  the  invoioe  costs,  having  notified  H.  B. 
Isler   of  their   purpose   to   do   so. 

They  now  bring  this  suit  to  recover  the  difference 
between  the  price  received  upon  a  resale  and  the 
unoiint   agreed  to   be   paid    by   the   contract. 

It  will  be  observed  that  no  part  of  the  purchase 
money  was  due  at  the  time  of  the  resale  of  the  goods. 
And  in  such  ease  the  vendee  has  not  been  guilty  of 
any  breach  of  the  contract  as  to  payment,  although  he 
may  be  in  de^ult  in  respect  to  his  refusal  to  receive 
the   goods^or   rather   in    the   abandonment  of  their  pos- 


His  Honor  charged  tho  jury  that  if  defendants 
abandoned  the  possession,  of  the  goods  and  the  plain- 
tiflfe  repossessed  them,  and  sohl  them  before  the  expi- 
ration of  thirty  days,  they  could  not  recover  in  thi^ 
action.  By  this  proceeding  the  original  contract  was 
not  rescinded,  and  the  vendor  must  rec/iver  upon  that 
contract,  and  it  is  that  on  which  this  suit  is  brought, 
and  no  part  of  the  purchase  money  being  due  at  the 
time  the  suit  was  brought,  it  must  fiiil,  so  that  iu 
the  aspect  of  the  case  contended  for  by  plaintiffs,  that 
the  contract  is  valid  and  sulisisting,  the  money  was 
not  due  upon  it  when  suit  was  brought.  And  we 
think  it  is  essential  that  it  should  be  due,  before  suit 
is  brought  to  enforce  its  collection:  Benj.  on  Sales, 
789,   794;     1    Parson   C,    537. 

There  wan  no  error  in  the  charge  in  this  particu- 
lar.     The   charge   apparently    may  trench   upon  the  pre- 
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rogativea  of  the  jury,  in  assuming  thiit  R.  M.  Isler 
was  a  minor.  Tliere  was  no  conteat  over  this  ques- 
tion, but  the  charge  was  tfchaically  erroneous,  but  we 
can  see  it  did  not  prejudice  phiintiffs.  No  such  de- 
feose  was  made  for  II.  B.  Isler,  and  both  defendants 
are  by  the  verdict  exonerated  from  lial)ility,  and  man- 
ifestly, upon  one  or  both  of  the  grounds  already  dis- 
cus.'vd. 

Upon  these  issues  the  verdif;t  is  HTiffii;iently  sus- 
tained by  the  evidence,  :ind  the  judgment  will  be  af- 
firmed. 


C.    RWEK\KY    V.    J.    X.    ThoMASOK. 

Coi-rH.v(T.  Birol  proof.  In  a  suit  iipiiii  ccintract  "to  |>:iy  i-iglil  dollars 
|>er  thousand  for  hrlck  in  the  wiill,"  prwif  of  the  iiRnire  omisloin  that 
the  uiimb^r  of  brick  in  the  wall  wiis  to  be  aBccrtnini'rt  by  nieilHure- 
mciit  an<l  not  by  iirtiial  muni,  is  inuompi'ti'nt.  The  terms  of  tbt' 
cnntracl  are  not  umbigtioiiH,  The  woriU  and  terms  of  the  contract 
are  not  termd  of  art  having  any  siwcial  KiRnifirntioii  or  iTicaninK  dif- 
ferent fnini  their  ordinary  or  |Hj|iii1iir  meiining.  The  number  of 
t>rick should  be  counted,  but  if  not  pruericnl  to  ^Bcerluin  the  number 
by  actniil  count,  there  can  be  no  objection  to  iidojitinji  e^liiuutes  based 
iijion  mc;i-inremen1,  a*  thi'  licst  means  of  appro  si  muting  the  number. 

fitOM    HENUY. 


Appeal    from    the    Chiincery   Court   at    Paris.      JoHS 
SojiBRS,   Ch. 


Coi.E   &   SwKKXEV   for   complainaDt. 

F.    Wii.MAMs   for   deleiidant. 

McFarlasd,  J.,  delivered  the  opinion  of  the  court. 

This  hill  \v;iH  liroiifiht  to  recover  the  amount  due 
the  co]ii{ilaiii!Uit  for  tlie  hrick  work  in  building  a  brick 
houw  for  tlie  dcfonilant,  under  a  written  contract.  The 
contract  i^tipuliit.fs  rliat  the  complainant  is  to  furnish 
the  material  and  hniM  the  house,  "for  which,"  in  ihe 
langna;re  of  the  conir.ict,  "  s;iid  Thomason  is  to  (>ay 
him  eifjlii  dollars  |)cr  tijouKand  for  brick  in  the  wall," 
*  ^  *  *  *  "said  work  is  to  be  as  thoujfh 
solid  (or  all  (([wnings  for  doors  and  windows  except 
the  hall,  and  not  tliat,  if  to  be  fac*d,  or  partly  so, 
with  hrii'k."  Tlie  house  was  built  and  a  controversy 
arose  as  to  the  number  of  "brick  in  the  wall,"  in  the 
meaning   of  the   above   conlmct. 

The  e  impluinaut  insisted  that  by  tlie  custom  of 
brick  niaMins,  the  nnmber  was  to  be  ascertained  by 
measureiiu'Mt,  and  the  application  of  certain  rules,  as 
follows;  Counting  twenty -one  bricks  for  every  linral 
foot  of  a  thirteen  inch  wall,  and  fourteen  bricks  for 
every  lineal  foot  in  a  nine  inch  wall.  The  walls  of 
the  house  in  controversy  were,  by  the  contract,  in 
some  parts,  nine  inch  walls,  and  in  other  thirteeD 
inch  walls.  It  was  insisted  that  by  the  same  usage, 
a  "nine  inch  wall"  means  the  width  of  two  bricks 
"side  by  side,"  and  a  "thirteen  inch  wall"  means 
three  bricks  "side  by  side,"  without  regard  to  the  ac- 
taal   thickness   of  the    wall. 
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The  complainant  contended  that  these  rules  should 
be  followed  without  regard  to  the  actual  number  of 
"bricks  in  the  wall."  In  his  teslimouy  he  also  as- 
serts that  the  rule  in  assertaining  the  number  of  feet 
is  to  measure  all  outside  walls  "outside  to  inside,"  -and 
inside  walla  as  if  they  passed  entirely  through  the  out- 
side walls,  so  as  to  count  part  of  the  wall  twice,  hut 
in  his  deposition  ho  does  not  insist  upon  adhering  to 
this  rule.  The  hill  charges  that  by  the  rules  of 
measurement  the  building  contains  124,.540  bricks.  The 
wmjilainant's    deposition    fixes    the    number   at    106,5!i8. 

The  defendant  insisted  upon  an  actnal  count  and 
an  estimate  of  the  openings  upon  the  f-ame  basis, 
which,  according  to  his  proof,  shows  the  number  of 
bricks  to  be,  at  moat,  78,810.  He,  however,  pro- 
jMsed,  by  way  of  compromise,  to  pay  for  00,000  bricks, 
itr  he  proposed  to  go  with  complainant  or  any  one  he 
might  si-lect,  and  make  the  count,  and  pay  complain- 
ant for  8,000  more  than  the  count.  These  proposi- 
tions  were   rejected.     Defendant  had    paid    §U32.11. 

The  chancellor's  decree  was  iu  favor  of  the  com- 
plainant, and   the   defendant   appealed. 

The  only  prool  in  regard  to  the  usiige  or  custom 
alleged,  is  the  testimony  of  the  complainant  and  one 
other  brick-mason.  Complainant,  after  giving  the  rule 
he  had  adopted,  was  asked  by  his  counsel  to  state 
"what  other  method  of  determining  the  number  of 
bricks  in  the  wall  is  used  by  contractors  of  brick 
work.  His  answer  is :  "I  don't  know  that  I  can 
state  any  other,  I  don't  use  any  other,"  The  other 
witness  says   he  knows   of    no   other   rule    of    counting. 


Swcein'v  f.  Then 


that  he  iicvi  r  worked  on  a  house  where  it  was  cniiiifcil 
diflerpntly.  The  (k'ti-iidaiit  testifii's  that  he  kn<.'w  of 
no  sTKrh  iniiirr  or  citstoni  wlicii  hf  made  the  contraft; 
he  savs  lie  ilrct;ite<l  the  term  "brick  in  the  wall"  in  the 
contnict,  to  avoid  heiiijt  eimrjred  with  the  count  at  the 
kiln.  The  qiie>tioii  is,  whether  tiie  proof  is  ndmissihle 
for  the  |iiir|>i'pp  for  which  it  was  iiit  nut  need,  and  if  so, 
is  it  sufKeicnt  to  nsfahlish  the  meaning:  given  by  the 
chancellor    tu    the    terms    iisid    in    the  written    contrict. 

The  words  and  term-  ii>ed  in  the  conlract  prima 
Jncie,  at  le;i,-(,  are  not  terms  of  art  iiaving  lUiy  sjwcial 
f-ignificiition  or  meaning,  diHtTent  from  their  oriiinary 
or  popuUir  meaniiifT.  The  words  "  per  thonsami  briek 
in  the  wall "  will  be  readily  understood  to  mean  lit- 
erally whiit  the  words  imply.  There  is  no  ambiguiiy 
or  uncertiiidty  in  tlie  meaninj;,  nor  is  there  any  woid 
used  not  re:idily  understood  without  interpretation  hy 
experts. 

It  would  hiiidly  lie  admissible  to  prove  that  !/■ 
custom  or  nsjige  of  brick-niasnn.i  "  1,000"  bricks  means 
"500,"  or  any  number  less  fhiui  "1,000."  Where  it 
is  no;  practii-al  to  ascertain  the  number  by  aclnal 
connt,  there  can  be  no  objection  to  adoptinj;  as  the 
best  means  of  approximutimr  t!ie  number,  estimates 
based  ii]ton  mciisiirenient.  But  such  estimates  ought 
ordinarily  to  be  ba-^ed  ui>oii  .some  rule  ealcniated  to 
a-eeertain  t!ie  ueiuai  number.  That  is  to  say,  if  by 
actual  (-ount  a  !i;ie:d  f-ot  of  a  wall  be  found  to  cod- 
lain  a  given  uiunber  of  bricks,  this  rule  ■  may  be 
adopted  as  to  tlic  remainder  of  t'le  wall.  But  why 
arbitrarily   assume   that   u   lineal    foot   of   the    wall   eon- 
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tains  a  number  of  bricks  that  it  is  conceded  it  does 
not  contain'.*  Clearly  tins  cannot  be  dune  unless  as 
contended  in  behalf  of  the  complainants:  The  words 
"per  thousand  brick  in  the  wall"  means  not  actually 
"per  thousand,"  but  "per  thousand"  as  ascertained  by 
the  rule   of  brick-masons   above   referred    to. 

Conceding  for  the  argument,  that  such  a  rule  or 
usage  might  be  established,  and  the  meaning' of  a  writ- 
ten contract,  otherwise  plain  and  unambiguous,  made 
to  conform  thereto — a  concession  only  made  lor  the 
ai^Qmeut.  Still  we  think  the  proof  in  this  case  is 
insufficient  for  the '  purpose.  Courts  must  construe 
written  contracts  according  to  the  intention  of  the 
parlies  to  be  gathered  from  the  language,  and  inter- 
preted in  the  light  of  the  accompanying  circumstances. 
If  at  the  time  and  place  the  contract  was  made,  the 
UBage  and  custom  in  question  had  become  so  general 
and  well  established  as  to  afford  a  i)re8umption  that 
it  was  known  to  the  defendant,  and  the  contract  en- 
tered into  in  reference  thereto,  then  it  might  be  suf- 
ficient. But  the  proof  of  the  complainant  only  is 
that  he  has  always  adopted  the  rule,  and  he  cannot 
say  that  there  is  any  other,  or  that  he  knows  of  no 
other,  and  the  proof  of  the  other  witness  is  substan- 
tially  to  the  same  effect.  We  see  no  reason  why  oon- 
traots  shall  not  be  made  to  express  what  is  really  in- 
tended. If  the  complainant  meant  to  stipulate  that 
1,000  bricks  should  mean  anything  less  than  1,000,  it 
would  have  been  easy  to  so  expi-ess  it  upon  the  face 
of  the  contract,  and  then  no  one  would  be  deceived 
or  mislead. 


SweeDey  v.  Thumason. 

We  see  no  suflicient  reason  for  holding  that  thia 
defendant  ha.-i  agreed  to  pay  anything  more  than  ia 
expressed  in  plain  language  in  bis  contract,  or  that  be 
understood  it  to  mean  anything  different  from  the  plain 
and  natural  import  of  the  language:  See  Bedford  v. 
McCall,  11  Hum.,  247,  The  contract  being  to  pay 
eight  dollars  per  thousand  for  brick  in  the  wall,  the 
question  of  fact  was  the  ascertainment  of  the  number, 
either  by  actual  count  if  practical,  or  by  some  mode 
of  mensurement  calculated  to  ascertain  the  number. 
The  complainant,  however,  is  not  willing  to  accept 
payment  for  the  actual  number  of  bricks,  but  insists 
upon  being  paid  upon  a  wholly  different  basis.  The  only 
proof  going  to  show  the  correct  number  of  bricks  ae- 
cording  to  the  contract,  is  the  testimony  of  the  de- 
fendant, and  .according  to  this,  the  complainant  has 
been   fully    paid. 

The   decree    will   be   reversed    with   costs. 
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8.  C.  Hears,  AdraV.  c.  Roberts  et  at. 

Administration,  Insolivnl  tfttite.  Slnlvle  of  limitation..  .The  snjtjtculicm 
of  the  imiolveiicv  of  an  estate  lioes  not  chani^  the  period  of  lim- 
itation for  suing  on  cliiima  not  due  at  the  lime  nf  the  qualification 
of  the  personal  representative,  but  the  claimant  may, niiJec  the  Code, 
Sees.  2330,  2377,  be  harred  from  becoming  a  party  lo  an  insolvent 
snit.  or  partteipating  in  the  division  of  a.sset.%  unlesa  he  liie  hla 
claim  in  said  suit  before  an  appropriation  of  the  fiiniJa  of  the  etitale. 


PROM   HENRY. 


Appeal  from  the  Cbanrary  Court  at  Paris.  Jno. 
Sowers,  Ch. 

T.  C.   Fryer  and    J.    M.    Clark    for    corapIaiDant. 

J.   M.   Tho mason   for   defendants. 

Cooper,   J.,   delivered   the   opinion   of  the   court. 

Administration  on  the  estate  of  8.  C.  Love  was 
gnnt«d  at  the  September  term,  1874,  of  the  county 
court.  The  suggestion  of  the  insolvency  of  the  estate 
was  made  to  that  court  at  the  February  term,  1875. 
This  bill    was   filed    in    the    chancery    court   on    the   — 

day   of ,    1879,   to   transfer  ■  the    settJempnt    of   the 

estate,  as  an  insolvent  estate,  to  the  chancery  court. 
On  August  20,  1880.  McKissick  &.  Turley  made  them- 
selves parties  defendant  to  this  snit,  claiming  to  be 
creditors  of  the  intestate  on  demands  which  became 
due  in    .Vpril,    1879.      The  funds   of  the  estate  had  not 


then  been  ap|in»priatotl.  The  chantiellor  disallowed  these 
claims  iijton  the  ground  that  they  were  barred  by  the 
Rtatiite  of  limitutioiis  of  two  yoars,  and  the  claimants 
appealed. 

Ordinarily  the  bar  of  the  st-»tiite  of  two  years  only 
begins;  to  run,  on  cluimN  not  due  at  the  time  of  the 
qiialilic.it ion  of  the  personal  representative,  from  the 
timo  the  claims  tall  due:  Troll  v.  Wexl,  9  Yer.,  433. 
And  the  laws  regulating  tlie  adniinistratioa  of  ia.'^l- 
vent  estates  will  not  afft'ct  the  operation  of  the  statute: 
Marky  v.  Cunimivgs,  5  Hiieed,  479.  If  the  suit  be 
not  brought  on  the  claim,  or  the  claim  fiii'd  within 
two  years  from  its  maturity,  it|  will  be  barred,  not- 
withstanding tlie  comtneneemcnt  and  pt^uding  of  an 
insolvent  suit.  Will  it  be  liarred  by  the  institiitioo 
and  pendency  of  siu-h  suit,  when  it  does  nut  full  due 
until  alter  tlie  suggestion  of  insolvency,  and  is  filed 
before  the  funds  of  the  estate  are  approprinted,  aad 
within  two  years  after  it  does  fall  due?  That  is  ihe 
question   presented   by   the   record. 

The  Code  contains  sj)eeial  provisions  touching  the 
administration  of  insolvent  estates  in  the  county  conrt, 
and  other  provisions  regulating  llie  administration  of 
such  ewtates  in  the  cliancery  court.  In  such  cases, 
there  is  substantially  the  same  provisions  for  claims 
not  due,  namely,  that  the  creditor  may  tile  liis  cluini 
for  adjudication,  and  come  in  iijr  a  ratable  distribu- 
tion. 11  tlie  debt  be  paid  before  due,  a  di.^'ouot 
shall  be  made  therefrom  at  the  rate  of  six  per  .cent 
per  annum  until  the  delit  falls  due;  and  if  the  debt 
cannot   be   paid    until   due,   the   court   may  direct  a  por- 
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tiou  of  the  property  to  be  sukl  im  lung  time  to  meet 
it,  or  havetbe  motley  loaned  out  until  the  debt  falls 
due.  The  sections  of  the  CoJe  regulating  the  admia- 
istratioQ  of  insolvent  eatiites-  in  the  connty  court  con- 
tains no  pruvi:>iuu  in  relation  to  claims  not  due  which 
would  change  the  time  when  the  stutnte  of  limitations 
ivould  begin  to  run  on  such  chiiin»,  or  otherwise  affect 
the  legal  rights  of  the  holders  of  such  elaim.s,  except 
the  last  clause  of  section  23^0,  which  is:  "And  any 
claim  not  filed  on  or  before  the  day  fixed  (hy  notice), 
iir  before  an  appropri;(tion  of  the  funds  of  the  estate 
K  made,  shall  be  forever  barred  both  in  law  and 
equity."  It  is  clear,  therefore,  tiiat  in  the  adiuinis- 
iratiou  of  an  cstute  in  the  county  cuurt  ujiOn  a  sug- 
gestion of  insolvency,  a  creditoi-  whose  claim  is  not 
due  will  not  be  barred  of  his  action  within  the  time 
of  the  statute  after  lis  maturity,  if  he  file  the  claim 
at  any  time  before  an  appnjj»riation  of  the  funds  of 
the  estate. 

Among  the  provisions-  of  the  Code  for  ihc  admin- 
idtration  of  insolvent  tslate*  in  the  chanceiy  court,  and 
inimediately  following;  the  section,  common  to  the  ad- 
ministratioD  of  such  e^lutcj  both  in  the  county  and 
ehancerv  courte,  allowing  claims  not  due  to  be  filed, 
are  these : 

"■2376.  All  credit^.rs  who  sliull  fail  to  brinjr  suit  for 
their  deriiunds,  or  to  conic  in  under  these  jn-oceedings 
and  present  their  claims  within  the  lime  in\scribod  by 
law,  f-hall  be  forever  barrej  and  prohiliited  from  he- 
coming   [tarties   to   such    proceedings." 

"2377.     Creditors   who.'ie   debts   are   not  due  shall  be 
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under  the  siinic  oliligation  to  present  their  claims  as 
those  whone  debts  are  due,  and  upon  failure  to  do  so 
eball  be  barred  in  like  manner;  but  a  creditor  shall 
not  be  boiuid  to  present  his  claim  before  due,  except 
where  the  estate  is  represented  to  be  insolvent  as  herein 
provided." 

The  "time  prescribed  by  law"  in  the  first  of  these 
sections  means  the  time  of  the  statute  of  limitations. 
And,  therefore,  if  the  creditor  bring  his  suit,  or  file 
his  claim  within  the  time  of  the  statute,  it  is  snffi- 
cient.  Consfquently,  if  he  bring  his  suit  wiihin  the 
time,  he  may  file  his  claim  at  any  time  thereafter 
before  the  funds  are  appropriated:  Latla  v.  Sutiterotr, 
4  Lea,  486;  Hurley  v.  Paul,  2  Tenn.  Ch.,  620,  af- 
firmed by  this  conrt.  If  the  claim  u  not  barred  by 
the  statute  of  limitations,  either  beoiuse  it  has  been 
separately  sued  upon,  or  because  it  has  not  been  due 
for  tiie  two  years,  it  may  be  properly  presented  at 
any  time  "before  an  appropriation  of  the  funds  is 
made."  The  language  of  section  2377,  that  "credi- 
tors whose  del>ls  are  not  due  shall  be  under  the  same 
obligation  to  present  their  claims  as  those  whose  debts 
are  due,"  does  not  mean  that  they  shall  sue  within 
two  years  i'wm  the  grant  of  letfei-s,  but,  in  the  words 
of  section  'I'Ald,  that  they  shiil!  bring  suit  or  present 
their  claims  in  the  insolvent  case  "within  the  time 
prescribed  by  law;"  that  is,  within  the  time  allowed 
by  law  for  suing  upon  such  claims  "  before  an  appro- 
priation of  the  funds  of  the  estate."  The  time  within 
which  to  sue  is  not  changed,  but  if  tlie  funds  have 
been   ajiprupriated    before  suit  brought   by  presenting  the 
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claim,  the  .creditor,  again  using  the  words  of  section 
2376,  "shall  be  forever  barred  and  prohibited  from  be- 
coming parties  to  such  proceedings."  The  creditor  is 
barred  from  becoming  a  party  to  the  suit,  and  the 
claim  be  prevented  from  receiving  its  pro  rata  of  the 
estate.  Any  other  construction  of  these  provisions 
would  lead  to  the  redudio  ad  adaurdum,  that  if  the 
ioaolvency  of  the  estate  is  not  suggested  for  more  than 
two  years  and  six  months  after  the  grant  of  letters  of 
admioistratioD,  claims  not  due  would  be  barred  al- 
though they  could  not  possibly  have  been  sued  on 
before. 

The   chancellor's    decree    must   be   jeversed,   and   the 
cause   remanded   for   further   proceedings. 


Freeman,  J.,  dilivered  the  following  dissenting 
opinion : 

The  answer  to  the  opinion  of  the  majority  of  the 
court  is,  that  while  it  is  ingenious  and  plausible,  it  is 
not  what  the  statute  means,  in  my  opinion,  we  have 
but  to   put   the   three   sections   together,   to   see   this. 

2375  provides  that :  "  Even  a  creditor  whose  debt 
is  not  due  may  become  a  (larty  to  the  proceeding,  and 
come  in  for  his  ratable  distribution ;  and  then  udds 
provision   for   discount   in   case    of    payment   before   due, 

2376  is,  that  all  creditors  who  shall  full  to  bring 
Bait,  or  come  in  under  these  proceedings  and  present 
tbdr  claims  within  the  time  prescribed  by  law,  shall 
be  forever   barred   and  prohibited  from  becoming  parties 
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to  Buch  proceedings.  That  tbia  meaDs  within  the 
period  fixed  by  the  statute  of  1789 — two  years  and 
six  months,  aod  three  years  is  conceded,  and  has  never 
been   questioned. 

It  might  well  have  been  held  that  the  creditor, 
whose  debt  was  not  due,  was  barred  under  this  sec- 
tion alone,  as  it  provides  both  for  suit  and  coming  in 
under  these  proceedings,  the  former  cUuse  might  well 
apply  to  claims  due,  and  which  might  have  been  sued 
on,  and  the  latter  to  those  not  due,  but  which  the 
previous  section  had  provided  might  be  brought  in 
and   filed   for    settlement. 

But  to  make  it  beyond  question  what  is  meant, 
section  3377  is  added,  that  "creditors,  whose  debts  are 
not  due,  shall  be  nndfir  the  same  obligations  to  pre- 
sent their  claims  as  those  whose  debts  are  due,  and 
upon  failure  to  do  so,  shall  be  barred  in  like  man- 
ner, but  a  creditor  shall  not  be  bound  to  present  his 
claim  before  due,  except  where  the  estate  is  repre- 
sented  to   be   insolvent   as   herein  provided." 

If  this  does  not  put  the  creditor  where  debt  is  not 
due,  precisely  on  the  same  footing  as  one  whose  debt 
is  due,  the  language  simply  does  not  mean  what  it 
says.  The  same  obligation  is  imposed  to  present  their 
claims,  and  the  rule  as  to  one  is  the  rule  as  to  th« 
other.  The  rule  as  to  the  due  debt  is  prescribed  by  the 
section  before,  and  is  the  one  fixed  by  statute  of  lim- 
itations of  two  years  and  six  months — and  then  it  ii 
provided,  that  on  lailure  to  present,  "they  shall  Im 
barred  iu  like  manner."  This  can  only  mean  in  tha 
same   time,   as   there   is   no   form   or   manner   of  barriig 
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a  claim,  save  simply  hj  lup^e  of  time.  It  is  added 
such  creditor  is  not  bouDtl  to  present  his  claim  before 
dne,  except  when  the  estate  is  represented  to  be  in- 
.solvent  as  herein  provided,  that  is,  after  suggestion  in 
county  court,  been  filed,  and  publication  or  service  as 
provided  for.  When  this  is  done  he  must  come  in, 
or  be  barred,  or  "  prohibited  from  becoming  party  to 
such   proceeding — to   use   the   language   of  the   statute. 

I  am  unable  to  see  on  what  principle  we  can  hold 
that  the  section  2376  can  be  held  to  refer  to  a  sec- 
tion in  the  other  chapter  providing  for  administration 
of  insolvent  estates  in  county  court,  and  "within  the 
time  prescribed  by  law,"  to  mean  within  the  time 
prescribed  by  law  for  suing  upon  such  claims  "  before 
an  appropriation  of  the  fund.  This  meaning  is  purely 
srbitniry.  Each  chapter  is  a  complete  system  of  it- 
self— and  each  step  in  the  proceeding^  specifiically  reg- 
ulated  in   it. 

The  time  allowed  by  law  for  suing  on  claims  ib 
two  years  and  six  months — if  witnin  the  State.  This 
has  been  held  to  apply  in  ordinary  cases  to  that  length 
of  time  after  the  debt  becomes  due,  but  the  statutes 
cited  add  that  claims  not  due  shall  be  presented,  and 
if  not,  then  they  shall  be  barred  in  like  manner — as 
if  due — when  the  estate  is  being  administered  in  the 
chancery  court.  While  it  might  gratify  our  sense  of 
right,  to  have  pro2>er  claims  allowed  and  filed,  it  can- 
not he  a  sufficient  ground  on  which  to  give  a  con- 
struction to  the  statute  which — its  language  does  not 
impart — as  to  the  suggestion,  that  the  creditor,  not  the 
claim,   is   barred     from    becoming    a    party.       We    need 


only  fay,  it  would  be  difficult  to  conceive  how  a  claim 
could  become  a  party  to  a  suit  at  all — and  if  the 
creditor  got  in  without  a  claim,  he  would  not  be  very 
successful,  and  a  claim  without  a  creditor,  would  prob- 
ably  share   the   same   fate. 

As  to  the  difficulty,  that  if  the  insolvency  of  the 
estate  is  suggested  more  than  two  years  and  six  month» 
after  grant  of  administratiou,  claims  not  due  would  be 
barred,  although  they  could  nut  be  sued  on,  we  only 
say,  that  we  are  not  called  on  to  remove  apparent 
difficulties,  but  to  ascertain  the  meaning  of  the  lan- 
guage of  the  Legislature.  If  suits  grow  out  of  it,  or 
hardships,  it  is  for  the  Legislature,  and  not  this  court, 
to   apply   the   remedy. 

But  the  iact  is,  the  Legislature  did  not  contem- 
plate or  provide  for  any  such  case  ever  occurring.  It 
vas  intended,  and  is  so  provided,  as  the  first  section 
of  the  act  for  administration  of  insolvent  estates  in 
the  county  court,  that  the  administrator  should  ascer- 
tain the  solvency  or  insolvency  of  the  estate  within 
six  months  after  grant  of  letters  of  administration,  and 
for  this  purpose  it  is  forbidden  that  he  shall  be  sued, 
etc.  If  this  law  and  its  purpose  had  been  adhered 
to  in  practice,  the  insolvency  would  always  be  sug- 
gested in  sis  months,  and  then  the  creditor,  whose 
claim  was  not  due,  would  be  in  precise  the  same  con- 
dition as  the  one  whose  debt  was  due,  and  have  the 
same  time  in  which  to  present  his  claim.  Such  was 
the   system,    in   iact,   enacted   by  the   Legislature. 

This  being  the  pur]x>se,  the  whole  system  is  har- 
monious.     The  feet  that  the  provisions  we  have  cited 
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were  enacted  in  view  of  the  six  months  being  allowed 
for  eaggestion  of  insolvency,  shows  however,  concla- 
Bively,  that  the  construction  we  have  given  is  the  cor- 
rect one,  and  the  only  one  intended  by  the  Legislature. 
For  these  and  other  reason  that  might  be  given, 
I  am  compelled  to  dissent  from  the  opinion  of  my 
brethren,  and  hold  the  chancellor's  decree  correct,  and 
onght  to  be  affirmed. 


C.  B,  Murphy  b.  The  State. 

1.  Cbiminal  Law.  JmWe  ehuUrn^..  A  pcrenn  \«  incompotent  to  fit  u 
u  juror  in  a,  crirainnl  cnse,  nnd  may  be  challenged  fnr  cause  by  the 
State,  vho  hag  been  tried  ami  acquitted  of  a  criminal  charge  at  the 
term  at  which  ho  is  preeenled  as  a  juror. 

!.  Same.  Same.  A  juror,  already  nelected  and  sworn  in  a  criminal 
caw,  who  anauunce»  that  he  had  a  suit  in  court,  may  be  challenged 
bj  ihe  State  fur  cause  and  «et  n.ficle  by  the  court,  although  the  clerk 
may,  while  the  |>oinl  is  being  brought  by  ihe  court  to  the  attention  o( 
CdunBcl,  proceed  tu  swear  the  entire  jury,  ail  parties  understanding 
the  juror  to  mean  that  he  haii  a  suit  pending  at  that  term. 

3-  Same.  Proof  of /^piaalt  ofii;i«v,  AtUimey-GeneroJ  nJioiiM  elert.  Ilnder  a 
general  presentment  for  felling  an  intoxicating  beverage  within  four 
milenof  nn  incorporated  insiitutinn  of  learning,  the  State  introduced 
three  witDeasee,  each  of  whom  proved  a  xaic  to  him  by  Ihe  defendant 
about  the  saine  lime  of  cider  by  the  drinic,  to  which  woh  added,  at  the 
option  of  thepurchnfler,siiirila(jLi9  iiijuor,  flisW,  the  evidence  of  sep- 
arate ofTcnuet  was  admissible  to  show  the  intent  of  the  defendant, 
but  that  the  attorney-general  should  have  been  required  to  elect  on. 
which  oflense  he  would  try  the  dtfendanl. 
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4.  C0H8TITUTIONAI,  Law,  Maninpat  eorjmralionii.  The  act  of  1381,  ch. 
122,  entitled  "an  art  |>re»cribtntr  a  mode  by  which  muuicipal  conio- 
rationg  may  eurrender  nr  ahidish  their  charters,"  is  unconntitiitional, 
becauHe  in  violation  of  tlie  Coiutitulion,  art.  2,  sec.  17,  it  contains 
prrivisionB  for  amending  the  charters  of  municipal  corporations,  in 
addition  to  those  fur  abolixhing  the  charten'  of  ^iieh  corporations. 


FROM    DE(  ATUR. 

Appeal  in  error  from  the  Circuit  Court  of  Decatur 
countj.      T.  P.  Bateman,  J. 

L.  8.  WooDB,  J.  M.  Tayixjr  and  S.  W.  Hawki.ns 
for  Murphy. 

Attorney-Gbsekal   Lba   for   the   State. 

Cooper,   J.,   delivered   the   opinion   of  the   court. 

The  plaintiff  in  error  having  been  convicted  of  sell- 
ing an  intoxicating  beverage  within  four  miles  of  au 
incorporated    institution    of    learning,   appealed   in   error. 

After  the  State  had  exhausted  its  peremptory  chal- 
lenges, the  attorney- general  asked  a  person  tendered  zs 
a  juror  if  he  did  not  have  a  suit  pending  iu  the  court, 
and  he  replied  that  he  had,  on  a  previous  day  of  the 
term,  been  tried  and  acquitted.  The  trial  judge,  over 
the  objection  of  the  defendant,  held  the  person  incom- 
petent to  serve  as  a  juror,  and  he  was  set  aside  for 
this  cause,  A  jury  having  been  selected,  the  clerk, 
under  the  direction  of  the  court,  proceeded  to  swear, 
and  had  sworn  eight  of  them,  when  one  of  the 
ber  informed  the  clerk  that  he  had  a  suit  in  court, 
and  the   clerk   stated   to  the  judge   what   the  juror  said. 
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The  judge  then  announced  to  the  attorney-general  and 
the  counsel  of  the  defendant  that  one  of  the  jurors 
had  a  suit  in  court.  The  clerk  proceeded  to  the 
swearing  of  the  other  four  jiv:x)Ta.  The  attorney- gen- 
eral then  asked  what  the  court  said,  and  the  judge 
repeated  that  one  of  the  jurors  had  a  suit  in  court. 
The  attorney -general  at  once  objected  to  the  juror,  and 
the  judge  told  the  clerk  to  hold  on.  Immediately 
after  this  was  said,  the  last  juror  had  kissed  the  book, 
and  was  handing  it  back  to  the  clerk.  At  the  in- 
stance  of  the  attorney-general,  and  over  the  objection 
of  the  defendant,  the  court  held  the  juror  incompetent, 
and  set  him  aside.  Error  is  assigned  on  these  rul- 
ings. 

The  Code,  sec.  3988,  forbids  the  appointment  of 
any  person  to  serve  as  a  juror  "who  has  an  action 
pending  in  the  couft  at  the  term  to  which  he  is  nom- 
inated." By  section  4010  either  party  is  permitted  to 
challenge  for  cause  "any  person  who  has  a  suit  thea 
pending  for  trial  at  the  same  term  of  the  court."  It 
is  very  obvious  that  the  first  person  presented  above 
as  a  juror  should  not  have  been  appointed  l)ecau8e  he 
did  have  an  action,  pending  in  tlie  court  at  that  term, 
although  it  may  have  been  tried  before  he  was  presented 
as  a  juror.  The  incompetence  is  not  made  to  depend 
npou  the  order  of  time  in  which  a  case  may  be  heard 
at  the  term,  but  on  the  fact  of  having  a  suit  pending 
at  that  term.  In  the  matter  of  the  other  juror,  it  is  ob- 
vious that  the  act  of  the  clerk  in  proceeding  to  swear 
the  entire  jury,  without  the  direction  of  the  court,  before 
the  attorney-general   had  caught   the  fact  announced  and 
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takeD  action,  canDot  be  allowed  to  affect  the  question 
presented.  That  question  is  whether  a  juror,  whose 
incompetency  is  disclosed  before  the  jury  is  sworn,  may 
be  set  aside  for  cause.  To  that  question  there  can 
only  be  one  answer.  It  is  said,  however,  that  tbe 
fact  only  appeared  that  be  had  a  suit  in  court,  and 
non  eonatat  that  it  was  pending  at  tbe  term.  But  it 
is  obvious  that  the  juror,  the  court  and  the  attorney- 
general  proceeded  upon  this  assumption,  which  the 
language,  although  susceptible  of  a  different  sense,  might 
well  imply,  and  the  objection  was  not  made  which  ie 
now  relied  on.  It  is  unnecessarv  to  determine  whether, 
even  if  the  fact  were  as  now  suggested  that  the  suit 
was  not  pending  for  trial  at  that  terra,  the  case  would 
not  fall  within  the  ruling  in  Riley  v,  Biissel,  1  Heis,, 
294. 

The  State  introdueed  three  witnesses,  each  of  whom 
testified  to  a  sale  to  him  by  the  defendant,  on  the 
Sth  or  9th  of  November,  1881,  of  one  or  more  drioka 
of  cider  "spiked"  with  an  intoxicating  beverage.  That 
is,  the  sale  and  purchase  were  of  cider  by  the  drink, 
the  purchaser  being  allowed  t4>  add  to  it  spirituous 
liquor  according  to  his  taste.  The  jury,  on  a  pro|)er 
charge,  would  of  course  be  warranted  in  finding  the 
defendant  guilty  of  selling  an  intoxicating  beverage, 
esjiecially  as  one  of  the  witnesses  admitted  the  repeti- 
tion of  his  potations  of  the  "spiked"  cider  until  he 
was  actually  intoxicated.  The  defendant  o^)jected  to 
the  introduction  of  testimony  of  more  than  one  offense, 
and,  on  the  objection  being  overruled,  moved  the  court 
to   require   the    attorney- general   to   elect   on    which  one 
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of  the  three  offenses  he  would  try  the  defendant.  The 
court  refused  the  motion,  bnt  in  his  cliarge  to  the 
jury  said:  "If  he  (the  defendant)  is  found  to  have 
made  more  salea  than  one  before  the  finding  of  the 
presentment,  the  verdiot  should  be  returned  that  the 
defendant  is  guilty  as  charged,  and  the  fine  fixed  only 
as  if  there  had  been  but  one  sale."  There  vae  no 
error  in  overruling  the  objection  to  the  admission  of 
the  testimony.  Evidence  of  separate  offenses  may  be 
made  to  show  the  intent  with  which  the  act  charged 
was  done:  Dobaon  v.  Staie,  5  Lea,  273.  But  we 
think  his  Honor  erred  in  overruling  the  motion  re- 
quiring the  attorney  general  to  elect  the  offense  on 
which  he  proposed  to  try  the  prisoner.  The  present- 
ment  was  general,  for  that  the  defendant  did  unlaw- 
fully sell  an  intoxicating  beverage,  without  specifying 
the  person  to  whom  the  sale  was  made,  or  otherwise 
limiting  the  charge  to  a  particular  offense.  If  now, 
the  attorney -general  can  prove  any  number  of  offenses, 
tbe  defendant  would  be  put  at  great  disadvantage  on 
the  trial,  and  might  bo  deprived  of  the  right  to  rely 
U]X)n  the  acquittal  or  reverdal  in  defense  of  another 
indictment  for  a  similar  offeuM  during  the  same  period. 
It  might  be  in  his  power  to  defend  against  a  specific 
charge,  while  it  would  be  literally  impos.sible  for  him 
to  do  so  where  the  State  was  at  liberty  to  introduce 
proof  as  to  any  number  of  charges.  The  charge  of 
the  trial  judge  only  prevented  the  defendant  from  be- 
ing punished  for  more  than  one  offense,  without  se- 
curing to  him  the  right  to  which  he  was  entitled  of 
being  tried   for   one   offense   alone. 


Miirphv  r.  The  Stale. 

The  judgment  of  condemDation  must  also  be  re- 
versed for  another  reason.  The  act  of  1877,  ch,  23, 
under  which  the  presentment  was  found,  expressly  pro- 
vides that  it  shall  not  apply  to  the  sale  of  intoxicat- 
ing liquors  within  the  limits  of  an  incorporated  town. 
The  validitv  of  this  exception  from  the  terms  of  the 
act  has  been  sustained  by  this  court :  State  v.  Rauscher, 
1  Lea,  96.  The  defendant  was  a  licensed  tippler  doing 
business  on  the  public  square  in  the  town  of  Decatur- 
ville.  The  town  was  incorporated  in  1860j  and  the 
charter  has  never  been  repealed  by  the  Legislature. 
The  State,  however,  introduced  proof  tending  to  show 
that  the  corporation  had  become  extinct  by  virtue  of 
proceedings  taken  under  the  act  of  1881,  ch.  122. 
That  act  provides  that  whenever  twenty-five  or  more 
householders  or  freeholders  of  any  town  shall  petition 
the  sherifiT,  he  shall  hold  an  election  to  ascertain  the 
will  of  the  people  of  the  town  as  to  the  surrender  or 
non-surrender  of  their  charter.  If  a  majority  of  the 
votes  cast  be  in  favor  of  "  no  charter,"  it  is  made  the 
duty  of  the  sheriff  to  certify  the  re.sult,  and  cause  a 
copy  of  his  certificate  to  be  registered  in  the  register's 
office  of  the  county,  and,  the  act  says,  "when  said 
certificate  is  filed  for  registration,  said  corporation  shall 
be  and  become  extinct,"  There  was  proof  tending  to 
show  that  such  an  election  was  held  in  the  town  of 
Decaturville,  resulting  in  a  majority  of  the  votes  being 
cast  for  "no  charter,"  and  that  the  sheriff's  certificate 
of  the  result  was  filed  in  the  rL-gisttr's  office  on  the 
7th   of  November,    1881. 

Without    pausing   to   consider    whether    the   Legisla- 
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lature  can  thus  delegate  to  the  people  of  a  locality 
the  legislative  power  to  abolish  municipal  charters,  the 
act  of  1881,  cb.  122,  is  found  to  be  unconstitutional 
npon  another  ground.  The  constitution,  art.  2,  sec.  17, 
is:  "No  bill  shall  become  a  law  which  embraces  more 
than  one  subject,  that  subject  to  be  expressed  in  the 
title,"  A  majority  of  the  judges  of  chis  court  have 
construed  this  provision  to  mean  that  if  an  act  con- 
tains more  than  one  subject,  and  only  one  subject  is 
expressed  in  the  title,  the  whole  act  is  a  nullity : 
State  V.  MeCann,  4  Lea,  1.  I  dissented  from  my  brother 
judges  in  the  conclusion  that  the  particular  act  under 
consideration  in  that  case  conteined  more  than  one 
subject,  and  I  have  grave  doubts  whether  the  con- 
struction of  the  clause  of  the  constitution  in  question 
adopted  in  that  ease  is  correct.  But  the  opinion  is 
the  opinion  of  the  court.  The  act  of  1881,  ch.  122, 
is  entitled :  "  An  act  prescribing  a  mode  by  which 
manicipal  corporations  may  surrender  or  abolish  their 
charters,"  The  first  six  sections  of  the  act  are  di- 
rected to  this  object.  But  the  next  three  sections  un- 
dertake to  provide  a  mode  by  which  any  municipal 
corporation  may  amend  its  charter.  The  title  and 
object  of  the  first  part  of  the  act  is,  therefore,  the 
abolishment  of  municipal  charters,  while  the  latter  part 
of  the  act  provides  for  a  change  or  addition  to  their 
powers,  and  the  continuance,  instead  of  the  extinction 
of  their  existence.  No  two  objects  could  be  more 
inconsistent,  and  the  latter  object  is  not  expressed  in 
the  title.  The  act  is,  therefore,  under  the  decision 
cited,   unconstitutional    and   void. 
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It  is  very  true,  the  latter  sections  of  this  statute 
are  of  the  character  of  that  "  extraordinary  act/'  as 
Judge  McKinney  styled  it,  which  was  parsed  upon  is 
the  Sfafe  V.  Armdrong,  3  Sneed,  634.  They  undertake 
to  authorize  the  board  of  mayor  and  aldermen,  or  other 
legislative  council  of  the  corporation,  to  prepare  amend- 
ments of  the  municipal  charter-  in  the  manner  in  which 
by-laws  are  adopted,  and  to  submit  the  same  to  a  vote 
of  the  qualified  voters  of  the  corporation,  and  if  a 
majority  vote  therefor,  to  cause  the  same  to  be  regis- 
tered, whereupon,  eays  the  act,  "  the  amendments  shall 
become  a  part  of  the  charter."  The  Legislature  seems 
willing  to  renounce  its  inherent  prerogative  to  pre- 
scribe the  powers  of  municipal  corporations,  and  dele- 
gate the  authority  to  the  people  of  the  locality.  It 
'would  be  somewhat  difficult  to  sustain  the  constitution- 
ality of  these  provisions:  Cfiadwell  ex  parte,  3  Baxt,  98. 
But  it  may  be  equally  difficult  to  sustain  the  consti- 
tutionality of  the  other  provisions.  And  the  entire 
act  falls  clearly  within  the  decision  in  the  McCann 
case. 

The  judgment  will  be  reversed,  and  the  cause  re- 
manded  fur   a  rew   trial. 
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B.  F.  Gill  v.  T,  J.  Lattimore. 

PiXISEBSaiP.  Division  of  property  ainonr/  parlafri.  Eieraplkm.  Part- 
nert^hjp  property  cannot  be  divided  between  partners  and  then  claimed 
under  the  exemption  laws  bo  as  to  defeat  the  partn     erehip  creditor. 


PROM    OBION, 


Appeal  in  error  from  the  Circuit  Court  at  Union 
City.       C.  Aden,  J. 

D.  D.  &  Jso.  Bell  for  Gill. 

GiBBS  &  Waddell,  Smith  &  Moore  and  W.  C, 
Caldwell   for   Lattimore. 

Freeman,  J.,   delivered   the   opinion  of  the  court. 

This  is  an  action  of  replevin,  to  recover  one  horse, 
a  mule,   a   spring   wagon   and   faarnesa. 

The  case  is  this:  Steagald  &  Gill  were  partners 
in  the  family  grocery  business  in  the  town  of  Union 
Qty.  The  firm  owned  two  wagons,  harness  and  teams, 
parcbased  with  '  funds  of  the  partnership.  In  May, 
1879,  the  firm  failed,  and  made  an  assignment  of  their 
stock  in  trade,  property  a^d  effects  for  the  benefit  of 
their  creditors,  except  these  wagons,  etc.  A  few  days 
after  this  they  agreed  to  divide  the  two  wagons,  teams 
and  harness   between   them,  and  did  so — the  other  party 


agreeing  to  pay  Gill  thirty  dollars'  difference,  in  the 
estimated   value   of  the   property    received   by   bim. 

A  few  days  after  this,  Lattimore,  a  judgment  cred- 
itor of  Steagald  A  Gill,  levied  on  this  property,  as  the 
property  of  the  firm,  and  Gill  brought  this  replevin, 
claiming  it  as  individual  property  e:tempt  by  law  from 
execution  in  hi)^  hands,  he  being  the  head  of  &  l^mily. 
We  have  held  that  partnership  property  is  not  subject 
to  the  claim  of  exemption  under  our  statute,  giving 
certain  property  to  heads  of  &milies,  free  from  execu- 
tion for  the  debts  of  the  owner:  Spiro  v.  Paxton,  3 
Lea,    75. 

It  may  be  conceded  that  either  partner  may  sell 
his  share  of  the  partnership  property  either  to  a  stran- 
ger or  to  bis  co-partner,  and  thus  the  property  cease 
to  be  partnership  property  and  become  individual,  but 
is  this  traasaction  a  sale?  We  think  not,  and  it  was 
not  so  understood  by  the  parties.  It  is  simply  an 
attempt  on  the  part  of  the  members  of  the  firm  to 
divide  the  as.sets  of  the  firm,  and  hold  them  in  sev- 
eralty, freed  from  the  partnership  liabilities  under  the 
exemption   laws. 

We  do  not  think  the  partnership  creditor  can  thus 
be  defeated  of  his  right  to  appropriate  the  assets  of 
the   firm. 
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Madison  County  v.  Gibus  &  Bean. 

t'uusTT  CoMMiasiOKEBS.  Counly  tuibte/or  i^iri  done.  When.  Under  the 
provisionfl  of  the  Revised  Code,  nee.  1273  n,  b,  c,  which  authorize  the 
POUDtr  court  to  appoint  cumniiNsionen  to  contract  for  and  have 
<«mp1eted  repairs  of  brid^^,  ieveeH,  etc.,  a  peraiin  who  )>erformR  work 
ami  iurriiahcB  material  in  sueh  repair,  with  the  knowledge  ani)  con- 
sent of  the  commiBHionfru,  and  whose  work  in  accepted  and  used 
by  the  cimntv,  may  recover  from  the  county  what  the  work  and  ma- 
terial are  reaBonahty  worth,  without  an  express  contract  by  and 
with  the  commissionera.     CoorEK,  J,,  dliii*enting. 


FROM   SHELBY. 


Appeal  from  the  Ijaw  Court  of  Madison  county, 
H.  W.  McCoREY,  J. 

J.  L.  Bbows  and  E.  L.  Bulix>ok  for  coiiBty. 

Cahuthbbs  &  Mallory   for   Gibbs  &  Dean. 

Cooper,   J.,   delivered    the   opinion   of  the   court. 

Gibbs  &  Dean  sued  Madison  county  for  money  due 
them  under  a  contract  for  work  and  labor  done,  and 
materials  furnished  by  them  at  the  request  of  the  de- 
fendant. The  county  pleaded  nil  debet,  and  that  it 
did  not  enter  into  the  contract  alleged.  The  verdict 
■  «nd  judgment  were  for  plaintiff,  and  defendant  »(> 
pealed   in   error. 

At  the  October  term,  1878,  of  the  county  conrt  of 
Madison  county,  Gregory,  Scarborough  and  Kendrick 
were  appointed    commissioners  "  to    have   the   levee   and 
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bridges  on  Irvine's  levee  repaired."  The  clerk  of  the 
court  in  Issuing  the  order  inserted  the  name  of  Par- 
ham,  at  whose  instance  with  others  the  order  had  been 
made,  instead  of  Gregory,  and  Parham  acted  accord- 
ingly. In  the  same  month  of  October,  the  work  on 
the  bridges  seems  to  have  been  let  out  by  the  com- 
missioners to  one  Smith,  who  failed  to  do  the  work. 
Afterwards,  the  plaintifFu  were  requested  by  the  coin- 
missionera  to  furnish  the  materials,  and  perform  the 
work,  with  an  agreement  that  the  value  when  com- 
pleted should  be  determined  by  two  persons,  one  to  be 
selected  by  the  commissioners  and  the  other  by  the 
plaintiffs,  they  to  select  a  third  person  in  case  of  dis- 
agreement. The  work  was  done,  and  two  persons, 
selected  as  agreed,  found  that  the  work  was  worth 
|1,305,  basing  their  estimate  on  the  value  of  county 
warrants,  then  selling  at  fifty  cents  on  the  dollar.  The 
commissioners,  after  the  work  was  done,  reported  the 
fects  to  the  county  court  at  its  July  term,  1879,  and 
that  court  ordered  a  county  warrant  to  issue  to  the 
plaintiffs  for  §650,  "in  part  pay  for  work  on  Irvine 
levee  and  bridges."  There  was  proof  on  the  jMrt  of 
defendant  tending  to  show  that  the  work  was  not 
worth  the  estimate  put  upon  it,  and  that  the  connty 
court   did   not   accept   the   report   for   that   reason. 

By  the  Revised  Code,  see.  1273  n,  the  county  courts 
are  authori7.ed  to  appoint  commissioners  "to  contract 
for,  and  have  completed"  repairs  of  bridges,  levees  or 
causeways.  By  sec.  12736,  it  is  made  the  duty  of 
the  commissioners  to  report  to  the  first  term  of  the 
quarterly  court  "  after  the   completion  of  any  work  they 
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may  have  bad  under  contract,  which  report  nhall  set 
forth  the  kind  of  repairs  that  have  been  made,  by 
whom  made,  and  for  what  amount."  The  next  aectioa 
makes  it  the  duty  of  the  court,  upon  the  filing  of  the 
report,  "to  order  the  same  to  be  paid  as  other  claims 
against   the   county." 

The  court  read  to  the  jury  the  provisions  of  the 
Code,  and  left  it  to  them  to  say  whether  any  and 
what  contract  was  made  between  the  plaintiils  and  the 
defendant,  through  the  authorized  agents  of  the  latter 
Hciing  within  the  scope  of  their  authority,  and  iu- 
Ktrncted  them  if  they  foimd  that  there  was  a  contract, 
and  that  plaintiffs  had  performed  their  part  of  it,  they 
would  be  entitled  to  recover  the  consideration  agreed 
upon;  and  if  they  were  to  be  paid  in  county  war- 
rants, the  recovery  would  be  for  the  value  of  the 
warrants  at  the  time  the  money  became  due,  with  in- 
terest or  not  as  the  jury  might  determine.  He  further 
charged:  "Should  you  iind  that  no  contract  was  made 
between  the  plaintiffs  and  defendant,  but  that  the  plaia- 
tifl>  performed  work  and  labor,  and  furnished  the  ma- 
terials to  make  the  repairs  on  Irvine's  levee,  with  the 
knowledge  and  consent  of  the  agent  of  the  defendant, 
and  the  defendant  adopted,  accepted  and  went  into  the 
possession  and  use  of  the  work,  the  defendiint  would 
be  bound  to  pay  the  plaintiffrf  what  the  work,  labor 
and  materials  were  reasonably  worth  under  all  the  cir- 
ciiinstances,    whether   there   was   a   contract   or   not." 

The  latter  part  of  the  charge  is  not  literally  accu- 
rate. His  Honor  did  not  mean  that  the  county  would 
be  bound  to  pay  for  work  in  the  absence  of  any  con- 
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tract  express  or  implied.  For  the  facts  stated  aa 
sufficient  to  bind  the  couuty,  namely  doing  the  work 
with  the  knowledge  and  coasent  of  the  commissioDers 
and  acceptance  by  the  eounty,  would  be  sufficient  from 
which  a  contract  might  be  implied.  What  his  Honor 
meant  was  that  &a  express  contract  was  not  necessary. 
The  counsel  of  the  appellant  so  undewtood  the  charge, 
and  insist  that  the  county  cannot  be  held  liable  on 
an  implied  contract.  They  argue  that  it  was  the  duty 
of  the  commissioners  to  fix  the  price  of  the  work 
themselves,  and  that  they  could  not  delegate  their  au- 
thority to  others.  They  contend,  therefore,  that  there  was 
no  such  contract  as  to  the  price  of  the  work  as  to  he 
legally  binding  on  the  county.  I  am  myself  inclined 
to  the  opinion  that  the  statute  contemplates  the  mak- 
ing of  contracts  for  the  work  at  a  price  fixed  in  ad- 
vance, either  by  letting  it  out  to  the  lowest  bidder, 
or  by  the  estimates  of  experts,  or  by  some  other  mode 
suitable  to  the  accompliehraent  of  the  result.  I  do 
not  think  that  the  commLssionere  have  any  authority 
.so  to  contract  as  necessarily  to  involve  the  county  ia 
litigation.  My  brother  judges  are,  however,  of  a  dif- 
ferent opinion,  and  concur  with  the  circuit  judge  in 
his  conclusion  that  if  the  work  has  been  done  with 
the  knowledge  and  eon«ent  of  the  commissioners,  and 
a  fortiori  if  at  their  request,  and  is  accepted  by  the 
county,  the  county  will  he  liable  to  pay  what  the 
work,  labor  and  materials  were  reasonably  worth.  In 
this  view,  there  is  no  error  in  the  charge  aa  made, 
and    there   was   no   request    for   any   other  charge. 

It   is   said   that    Parham    was   not   a   lawful   commtg- 
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sioner.  But  the  action  of  the  county  court  upon  the 
report  of  the  acting  commissioDers  cured  any  defect  in 
this  regard.  It  is  also  said  that  the  suit  was  upon 
a  contract  payable  in  money,  and  the  proof  showa  a 
contract  payable  in  county  warrants,  and  that  the  va- 
riance was  fatal.  But  there  was  no  objection  mad« 
to  the  admission  of  evidence  on  the  ground  of  vari- 
ance. There  was  a  sweeping  exception  to  "the  evi- 
dence" of  the  plaintiff's  witnesses,  naming  them,  but 
Buch  an  exception  was  too  general.  Besides,  the  suit 
would  necessarily  be  for  money,  even  if  the  contraot 
'xas  for  payment  in  county  warrants,  and  the  declara- 
tion  does   not   set   out   a   special   contract. 

Upon  the  motion  for  a  new  trial,  the  affidavit  <if 
oDe  of  the  jurors  is  introduced  to  the  effect  that  each 
juror  agreed  that  the  plaintiffs  were  entitled  to  a  ver- 
dict, but  differed  as  to  the  amount;  that  another  juror 
suggested  a  basis  of  agreement,  to  which  the  afBant 
savs  he  did  not  at  first  accede,  and,  he  somewhat 
mournfully  adds,  "he  exerted  all  his  mental  powers  to 
convince  the  other  jurors  to  coincide  with  him,  without 
avail."  "Finally,"  he  continues,  "to  avoid  the  charge 
of  willful  stubbornness,  and  in  opposition  to  the  de- 
liberate conviction  previously  formed,  he  agreed  that 
the  verdict  might  be  rendered"  as  it  was.  Of  course, 
he  had  the  right  to  change  his  views  to  be  in  accord 
with  those  of  his  eleven  obstinate  associates.  We  gee 
nothing  wrong  in  this.  The  other  affidavits  disclose 
nothing  which  might  not  have  been  ascertained  by  or- 
dinary diligence  before  the  trial. 
Affirm    the  judgment. 


Bom  d.  The  State. 


Ellis  Rose  v.  The  State. 

Cbiminal  Law.  SmaU  ofenw  /air.  If  a  defendant  is  brought  before  a 
justice  upon  ft  warrant  fur  a  fi'loqious  assault,  the  juatire,  if  the  de- 
feodatit  be  not  guilty  of  the  felnniouB  assault,  luav  receive  a  plen  of 
giiilCj  of  an  assault  and  hatiery  and  fine  the  defendant  under  the 
small  offense  law. 


FROM    PAYETTE. 


Appeal  in  error  from  the  Circuit  Court  of  Fayette 
county.       T.  J,  Fuppin,   J. 

Stainback  &  RiDDiCK    for   Rose. 

Attorney-Genera  1.   Lea   for   the   State. 

McFarland,  J.,  delivered  the    opinion  of  the  court. 

The  defendant  was  indicted  for  an  assault  and  bat- 
tery, with  intent  to  commit  murder.  He  pleaded  not 
guilty  of  the  felony  charged,  and  to  the  misdemeanor 
included  in  the  indictment,  to-wit,  assault  and  battery, 
be  pleaded  a  former  conviction  before  a  justice  of  the 
peace;  the  plea,  however,  showing  that  the  warrant 
upon  which  he  was  brought  before  the  justice  charged 
him  with  a  felonious  assault.  The  attorney-general 
demurred  to  the  plea  upon  the  grounds:  1st,  that  upon 
Buch  a  warrant  the  justice  had  no  jurisdiction  to  re- 
ceive a  plea  of  guilty  and  impose  a  fine;  and  2d, 
that   the   plea   was   in    no   event   an    answer    to   the  in- 
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dictment.  The  court  sustained  the'  demurrer;  the 
defendaot  was  tried  upon'  the  plea  of  not  guilty,  ao- 
qnitted  of  the  felony,  but  found  guilty  of  assanlt  and 
battery,   and    fined   $25,   and   has   appealed   iu   error. 

There  is  no  donbt  that  a  plea  setting  up  a  valid 
proceeding  in  which  the  defendant  has  been  punished 
tinder  the  small  offense  law  (Code,  sec.  4994)  is  a  good 
plea  to  the  same  misdemeanor  inclnded  in  the  indict- 
ment for  a  felony.  If  the  case  of  Sodgea  v.  The  State, 
6  Cold.,  7,  was  intended  to  hold  otherwise,  it  is  not 
only  overruled  in  this  respect  by  the  case  of  MikeU 
V.  The  State,  3  Heis.,  821,  but  in  addition,  the  act  of 
1870-71,  ch.  27,  sec.  3.  Thompson  &  Steger's  Code, 
sec.  621  Id,  expressly  authorizes  such  a  plea.  It  is  not 
ioGlsted  that  the  former  conviction  is  an  answer  to  the 
felony  charged,  but  as  under  such  indictments  for 
felony,  the  defendant  may  be  convicted  for  the  misde- 
meanor or  leaser  grade  of  the  offense,  he  may  plead 
not  guilty  of  the  felony  and  plead  the  former  con\'ic- 
tion  as  to  the  misdemeanor,  so  that  if  he  be  acquitted 
of  the  felony,  the  former  conviction  may  be  a  bar  to 
any   further  punishment   for   the    misdemeanor. 

The  only  question,  therefore,  to  be  considered  upon 
this  record  is  whether,  according  to  the  averments  of 
the  plea,  the  justice  had  the  jurisdiction  to  receive  a 
plea  of  guilty  of  assault  nnd  battery,  and  punish  the 
defendant  under  the  small  offense  law?  Section  4994 
of  the  Code  confers  jurisdiction  on  the  justice  when 
"any  person  is  brought  before  him  for  a  misdemeanor." 
The  plea  sets  out  that  the  warrant  upon  which  the 
defendant   was   brought   before   the  justice,   chained   him 
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with  "an  assault  with  intent  to  kill."  Hence  it  is 
argued,  that  under  such  warrant  the  justice  only  had 
jurisdiction  to  hold  the  defendant  in  custody  or  under 
bond  to  answer  for  the  felony  before  the  circuit  or 
criminal  court  if  the  evidence  be  considered  sufBcient, 
or  if  not,  to  discharge  him  altogether.  That  in  the 
evept  the  justice  be  of  opinion  that  the  evidence  is 
not  sufficient  to  bind  the  defendant  to  court  upon  the 
felony,  but  is  sufficient  to  make  out  the  misdemeanor, 
the  justice  has,  nevertheless,  no  jurisdiction  either  to 
bind  the  defendant  over,  or  otherwise  take  jurisdiction 
of  the  misdemeanor,  without  a  new  warrant  charging 
the  misdemeanor;  that  the  sections  of  the  Code  5222, 
5223,  authorizing  conviction  for  the  lesser  offenses  in- 
cluded in  the  charge  of  the  greater,  do  not  apply  to 
proceedings  before  justices  df  the  peace.  Such  seems 
to  be  the  reasoning  in  the  case  of  Hodgen  v.  The  Statt, 
before  referred  to,  but  as  we  have  seen,  the  authority 
of- that  case  is  greatly  shaken,  if  not  overthrown,  by 
the   case   of  Mikels,   3   Heiskell. 

If  a  i>erson  be  brought  before  a  justice  upon  a 
warrant  charging  a  felonious  assault,  and  the  justice 
upon  hearing  the  evidence  be  of  opinion  that  a  felony 
has  not  been  committed,  but  that  the  defendant  is 
guilty  of  an  assault  or  assault  and  battery,  we  think 
it  may  well  be  said  that  the  person  has  been  brought 
before  the  justice  "Jor  a  misdemeanor,"  and  that  the 
justice  has  all  the  jurisdiction  conferred  in  misdemeanor 
cases,   by    the    very    letter   of  the   statute. 

It  would  not  be  the  duty  of  the  justice  in  such 
cases  to   discharge   the   defendant   altogether,    nor  do  we 
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see  the  necessity  of  a  new  warrant.  The  defendant 
■night  be  held  to  answer  the  rakrlemeanor,  and  if  so, 
the  plea  of  guilty  in  a  proper  case  may  as  well  be 
received  as  if  the  warrant  had  charged  only  the  mis- 
demeanor. 

If,  as  we  have  seen,  it  turns  out  (he  defendant  is 
really  guilty  of  a  felony,  he  may  be  indicted  and  tried 
accordingly.  Or,  if  the  misdemeanor  be  of  the  class 
'•peci6ed  in  sec.  5001  of  the  Code,  the  justice  can  only 
hold  the  defendant  in  custody  or  bonds  to  answer  the 
charge  at  court.  Or,  if  the  conviction  before  the 
justice  be  oollusively  had,  or  has  been  otherwise  im- 
properly conducted,  this  raay  be  shown  ujwn  a  repli- 
oaiirin   to   the   plea. 

It  may  be  that  inade<iu»te  punishment  is  sometimes 
atimioistered  by  justices  of  the  peace  in  such  cases, 
hut  this  is  a  matter  for  the  consideration  of  the  Leg- 
islature. 

If  the  offense  committed  be  only  a  mis{lemeanor, 
aud  the  party  has  been  punished  under  a  valid  pro- 
ceeding and  in  accordance  with  the  law,  it  is  contrary 
to  the  very  letter  of  the  constitution  lo  punish  him 
again. 

The  judgment  must  be  reversed,  the  demurrer  to 
the  plea   overruled,   and    the   case   remanded. 

Reversed. 


Meagher  r.  Ilullenberg. 


P.  Meaoiier  and  Wife  fc.  H.  G.  Hollenberg. 

1.  Mahried  Woman.      OuidilwHol  atU.      A  married  womau  ountracled 

with  a  Jtaler  for  the  )iurohnse  of  ft  piano,  and  signed  an  instrumeEl 
of  writing,  by  wliich  siie  aeknowiedged  receipt  of  the  piano,  at  a 
certain  vaiuation,  with  right  i.f  use,  and  agreed  to  piirchaae  it  by 
monthlj  instalments  of  a  given  mm,  or  more  if  conTenient,  a  dfdnc- 
lion  of  ten  [>er  cent,  to  l>e  made  in  ihe  price  if  piiid  in  Iwi'lve  months, 
tlie  title  l>eing  relaine<1  bv  the  dealer  until  the  payments  were  made 
in  full  and  at  ihe  lime  agreed,  with  the  right  on  hia  part  to  resume 
poisessioQ  in  default  of  parnient«  an  Elipulsted,  and  in  certain  iitber 
eonlliigencieN,  the  payments,  in  thai  event,  to  be  in  full  for  the  use  of 
Ihe  piano  at  the  rate  of  the  monthly  inatalmenls  of  purchase  monev. 
Ilelil,  that  the  stipulation  to  pay  rent  must  be  treated  as  conditional 
upon  the  purchaser's  election  to  abandon  the  pnrchai^,  and  would 
not  olherwine  be  binding  on  her. 

2.  Same.      State.      The  married  woman  made  payments,  but  not  in  ac- 

cordance with  the  terms  of  the  contract,  and  the  vendor  brought  an 
action  of  n'j>leviD  for  Ihe  piano.  Held,  that  the  married  woman 
might,  by  hill  in  eeiuily,  enjoin  llie  artion,  nud  have  the  trans.iction 
dei'lared  a  sale  at  the  price,  and  upon  the  terms  of  payment  agreed 
on,  with  the  legal  title  retained  by  the  vendor  an  security  for  the 
purchase  money,  and  ii  dce-ree  adjunting  righto  accordingly. 


FROM    SHELBY. 


Appeal   from   the    Chancery   Court  at  Memphis.     W. 
W.  McDowell,  Cb. 

"W.  M.  Randolph   for   complainants. 

H.  C.  AVabriner  for  defendant. 

Cooper,   J.,   delivered    the   opinion    of  the   court. 

On   April    17,   1878,   Ellen   Meagher,   then   and   now 
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the  wife  of  complainaDt  P,  Meagher,  received  from  the 
defendant  Hollenberg  a  piano,  eigntng  at  tbe  time  the 
following  written   instrument : 

"This  certifies  that  I,  Mra,  P.  Meagher,  of  Mem- 
phis, Tenn.,  have  received  of  H.  G.  Hollenberg,  of 
Memphis,  Tenn.,  one  piano,  made  H.  G.  Hollenberg 
style,  valued  at  $4CM);  that  I  am  at  liberty  to  use 
the  said  piano  with  care,  keeping  it  in  good  order  as 
when  received ;  that  I  agree  to  insure  it  for  the  ben- 
efit of  H.  G,  Hollenbei^  for  the  amount  still  unpaid; 
that  I  have  agreed  to  purchase  the  said  piano  by  pay- 
ing on  delivery  ten  dollars  cash,  the  receipt  of  which 
is  hereby  acknowledged,  and  balance  in  monthly  pay- 
ments of  not  less  than  ten  dollars  per  month — more 
when  convenient.  In  case  of  large  payments,  so  that 
the  piano  is  paid  for  in  twelve  month,  Mr.  Hollenberg 
is  to  deduct  10  per  cent.  That  it  is  further  agreed 
aod  understood  that  the  right  and  title  of  said  piano 
is  retained  and  held  by  said  H.  G.  Hollenberg  until 
all  payments  are  made  in  full,  and  at  the  time  agreed; 
and  that,  in  default  of  the  regular  payments,  or  if 
said  H.  G.  Hollenberg  shall  have  reason  to  deem  him- 
self insecure,  or  I  shall  sell,  or  offer  fyr  sale,  remove 
or  attempt  to  remove  the  said  piano  from  my  reai- 
dence  without  the  written  consent  of  H.  G,  Hollenberg 
or  his  agents,  then  or  in  either  of  these  cases,  he  or 
iii'^  agents  shall  resume  actual  posses.sion  of  said  piano, 
and  the  payments  theretofore  made  shall  be  in  full  for 
the  use  thereof  at  the  rate  of  ten  dollars  per  month, 
which  rate  I  agree  to  pay  for  the  ordinary  use  of  the 
piano   in  case   of    feilure    on   my    part    to    purchase    as 
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above   agreed.      I    hereunto   set  my  hand,  this    17lh  day 
of  April,    1878.  Ellen    Meagher." 

Between  ■  the  date  of  this  contract  and  the  2ith  of 
Jannary,  1881,  the  cumplainant,  Ellen  Mengher,  paid 
the  defendant,  at  various  times,  and  not  in  monthly 
instalments  as  agreed  upon,  $183.  She  made  lifteen 
or  more  payments  in  all,  five  or  more  of  them  under 
JIO  each,  two  of  ^10  each,  and  six  of  over  that  sum 
each.  In  October,  1880,  she  made  one  payment  of 
$30,  and  in  November  and  December,  1880,  and  Jan- 
uary, 1881,  she  made  three  several  payraent.«,  one  in 
each  of  these  months,  of  $20.  Both  parties  in  their 
pleadings  and  testimony  agree  that  the  transaction  was 
a  sale,  Hollenberg  expressly  saying:  "The  object  was 
to  purchase  and  not  to  rent."  A  previous  writteo 
contract  of  hiring  of  a  piano  between  the  same  parties 
is  in  the  record,  showing  a  different  form  of  instru- 
ment for  that  character  of  contract.  The  defendant, 
both  in  his  answer  and  deposition,  states  that  he  fre- 
quently, at  the  instance  of  Mrs.  Meagher,  extended  the 
time  of  payments,  and  further  says,  that  about  the 
4th  of  Jiiuuary,  1881,  the  begged  for  further  indul- 
gence, and  he  agreed,  upon  her  promise  to  |)erforini 
that  if  she  would  pay  him  $W  on  the  8th  of  that 
month,  he  would  wait  three  months  for  the  balance, 
and  not  claim  the  pinnu.  On  January  11,  1881,  she 
paid  $'20  to  the  defendant's  clerk,  the  defendant  being 
then  absent  from  the  Slate,  which  was  received.  The 
receipts  given  for  payments  were  usually  "on  account 
of  piano,"  or  "on  piano  account."  Three  were  fof 
"rent   of    piano."       On    January    2-5,    1881,   the   defend- 
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&at  lost  it  11  ted  his  action  of  replevin  for  the  piano. 
Od  the  next  day  this  bill  was  filed,  enjoining  the  ac- 
tion at  law,  and  seeking  relief  upon  the  ground  that 
the  contract  was  one  of  sale,  the  title  being  retained 
to  secure  the  purchase  money.  The  ehancellor  so  de- 
ereed,   and    defendant   appealed. 

The  contract  was  not  one  of  renting  with  the  lib- 
erty of  purchase.  It  was  clearly  a  sale  and  purchase 
of  the  piano  at  a  fixed  price,  to  be  paid  in  monthly 
instalments  of  not  less  than  ten  dollars.  The  title 
was  retained  by  the  vendor  until  the  purchase  money 
was  paid.  Such  a  conditional  sale  is  well  known  to 
onr  law,  and  valid:  Hoxiston  v.  Dyche,  Meigs,  76.  In 
siieh  a  case,  the  vendor  may,  by  virtue  of  his  legal 
title,  recover  possession  of  the  property  at  law  after 
breach  of  the  terms  of  the  contract  by  the  vendee,  or 
in  equity  enforce  the  payment  of  the  purchase  money 
by  a  sale  of  the  chattel:  Gambling  v.  Bead,  Meigs, 
281.  If  the  purohaser  had  paid  any  portion  of  the 
parchase  money,  his  interest  in  the  properly  would 
enable  him  to  resort  to  a  court  of  equity,  after,  and 
in  a  proper  case  before  a  recovery  at  law  by  the 
vendor,  for  an  adjustment  of  the  relative  rights  of  the 
parties.  The  present  contract  undertakes  to  give  the 
vendor,  in  deiault  of  regular  payments  by  the  vendee, 
and  in  other  cases  specified,  the  right  to  resume  pos- 
session. Such  a  stipulation  would  not  change  the 
nature  of  the  contract,  nor  alter  the  relative  rights  of 
the  parties. 

The  written  instrument  goes  a  step  further,  and 
contains  the   provision  which    has   occasioned   the  present 
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litigation.  It  says  that  in  the  event  the  vendor  re- 
sumes possession,  "the  payments  theretofore  made  shall 
be  in  full  fur  the  use  thereof  at  the  rate  of  ten  dol- 
lars per  month,  which  rate  I  (the  vendee)  agree  to 
pay  for  the  ordinary  use  of  the  piaao  in  case  of  fail- 
ure on  my  part  to  purchase  as  above  agreed."  But 
suppose  the  vendee  had  paid,  aa  it  was  agreed  ahe 
might  do,  more  than  the  monthly  instalment  of  $10. 
SnppoBe  she  had  paid  all  the  purchase  money  dnring 
the  first  year,  except  the  last  one  or  two  instalments. 
What  then?  The  contract,  or  written  instrument  is 
silent  on  the  subject.  Xor  does  it  contain  any  stipu- 
lation that  the  contract  of  sale  is  to  be  void  uiwn 
the  election  of  the  vendor  to  resume  possession.  In 
other  words,  the  contract  of  sale  and  purchase  would 
still  remain  in  full  force,  and  yet  the  vendor  might  retain 
money  paid  as  rent.  But  the  two  coutracts,  of  pur- 
chase and  rent,  are  inconsistent  with  each  other.  And 
for  this  reason  some  courts  have  held  that  in  cases  of 
sale  and  delivery  of  chattels,  an  agreement  to  pay  for 
the  use  is  repugnant  to  the  contract:  See  Singtr  Ma- 
chine  Ch.  v.  Cote,  4  Lea,  440,  where  the  cases  are 
cited.  It  is  a  fuudamental  rule  of  construction  that  all 
the  parts  of  a  written  instrument  should  be  treated 
as  intended  to  he  operative.  That  is  to  say,  such  a 
construction  should  be  adopted  as  will  give  effect  to 
all  it'j  parts.  The  primary  intent  of  this  contract  was 
to  sell.  "The  object  was  to  purchase,  not  to  rent," 
says  defendant  himself.  To  preserve  this  intent  and 
this  object,  the  reutal  clause  must  be  held  to  be  con- 
ditional  upon    the   purchaser   or   the    defendant    electing 
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to  avoid  the  contract  of  sale.  The  veador  has  not 
stipulated  for  this  right.  It  cannot  be  conceded  to  him 
without  an  express  stipulation  to  that  effect,  for  it 
would  put  it  in  hia  power  to  declare  the  contract  of 
sale  at  an  end  afler  most  of  the  purchase  money  had 
been  paid,  upon  the  slightest  failure  to  comply  with 
the  terms  of  sale  on  the  part  of  the  vendee.  It 
must,  therefore,  mean,  if  she,  the  vendee,  elects  to  avoid 
the  sale,  or  abandon  the  purchase.  In  that  event,  it 
would  be  proper  for  her  to  pay  for  the  use  of  the 
piano,  and  she  would  have  the  right  to  be  repaid  any 
surplus  of  purchase   money. 

Unless  this  construction  be  put  upon  the  contract, 
ihe  reservation  of  rent  would  be  in  the  nature  of  a 
penalty  or  forfeiture,  against  which  equity  would  re- 
lieve under  the  circumstances.  The  testimony  of  the 
<lefendant  shows  a  continuous  waiver  by  the  defendant 
uf  a  regular  compliance  with  the  terms  of  the  contract 
on  the  part  of  Mrs.  Meagher,  and  an  express  agree- 
ment by  him  in  Januar}',  1881,  to  accept  payment  of 
the  purchase  money,  if  made  in  a  given  time.  And, 
although  the  utter  feilure  of  the  purchaser  to  comply 
with  the  terms  of  the  contract  entitles  her  to  nothing 
more  than  her  strict  legal  rights,  she  has  acquired  by 
her  payments  an  interest  in  the  piano  which  the  court 
must   recognise. 

Another  difficulty  lies  in  the  way  of  the  defendant 
in  this  case.  The  contract,  JO  for  as  it  is  executory 
!)>-  the  complainant  Ellen  Meagher,  is  void,  by  reason 
of  her  incapacity  as  a  married  woman  to  make  it: 
BrJy  v.  MUler,  4  Cold.,  3.      She    may  take   title   or  an 
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interest  id  property  by  a  sale  to  her,  and  the  veodor, 
who  retaius  the  title  or  a  lien  to  secure  the  purchase 
money,  may  enforce  it  against  the  property :  Willing- 
ham  V.  Leake,  7  Baxt.,  463;  Jackxim  v.  ButUdge,  3 
Lea,  626.  The  contract  of  the  married  woman  to 
torn  purchase  money,  upon  a  future  contingency,  into 
rent,    would   be   executory,   and    not   binding. 

The  chancellor  attained  the  ends  of  justice  by  re- 
quiring the  complainants  to  pay  into  court  for  the 
defendant  the  balance  of  the  pui-chase  money  within 
the  time  given  by  the  contract.  And  his  decree  will 
be  affirmed   with   costs. 


C.  M.  Peacock,  Adm'r  of  M.  Peacock,  dec'd.  v.  W.  M. 
Wilson  et  al. 

Pl.EAiUSoM  AND  PRACTICE.  AT  Law.  Iivoitiviil  pftntf.  Appeal  from  tltrk 
to  rirriiil  fiiuit.  Trial  in  rireiiil  'tiiirl.  An  ncfount  was  tiled  with  ibi' 
I'lcrk  ngninet  an  insiilvent  exlate.  CliTk  disitllowMl  the  account,  ami 
nil  apiieal  was  taken  lo  tlie  circuit  cniirt,  X»  issue  wa*  there  mmie 
ii|i.  SeM,  tiint  tlie  ibiiiie  to  be  tried  wan  t)ie  right  lo  recover  on  ih* 
account  tile<l. 


Appeal   in   error   from    the    Circuit    Court    of   Lake 
county,       C.    Aden,  J. 
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L,  Donaldson  and  J.  G.  Smith    for    Peacock. 

Cot^HRAN  &  EmX)F.   for   Wilaon. 

Fbeeman,  J.,  delivered   the   opinion   of  the   court. 

From  the  meagre  record  in  this  case,  we  infer  this 
is  a  contest  over  u  claim  filed  in  an  insolvent  pro- 
vt^ding  in  Lake  county.  The  claim  was  disallowed 
by  the  clerk  of  the  county  court,  and  appeal  taken 
to  the  circuit  court,  where  the  matter  was  submitted 
III  a  jnry  under  a  charge  by  the  court,  when  a  ver- 
dict was  rendered  in  favor  of  the  plaintiffs  in  the  sum 
I'f  S40O.6O,  from  which  there  is  an  appeal  in  error  to 
this  court. 

It  appears  from  the  record  that  within  proper  time, 
the  following  claim  was  filed  with  the  clerk  of  the 
county    court :  , 

"Michael    Peacock, 

To  S.  W.  Cochran  &  W.  M.  Wilson,  Dr. 

To  account  of  damiiges  due  us  on  account  of  fiiil- 
ure  to  throw  up  a  levy,  to  make  "culverts  and  other- 
wise failure  to  make  a  good  (road)  from  the  west  hank 
of  Reel  foot  Lake,  in  Lake  county,  from  Thompson's 
Ferry  landing  to  the  high  ground,  as  per  written 
agreement  now  on  file  in  the  office  of  the  county  court 
clerk   for   said   county.       Damages   assessed   at   ?200." 

The  above  account  was  verified  as  just  and  true, 
to  the  best  of  his  knowledge  and  belief,  by  W-  M. 
Wilson,   one   of  the   plaintiffs. 

The  clerk  after  giving  notiw,  as  he  says,  to  appear 
on  the   22d  of  October,    1877,   and   prove   said   account, 
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which  was  not  done,  disallowed  the  same,  from  which 
Cochran  &  Wilson  prosecuted  an  appeal  to  the  circuit 
court. 

On  the  trial  the  plaintiff  introduced  and  read,  afier 
proving  the  signatures  to  the  same,  an  agreement  dated 
the  21st  of  January,  1870,  between  S.  W,  Cochran, 
Wm.  M.  Wilson  and  Wallace  H.  Caldwell,  and  Michael 
Peacock,  the  deceased,  showing  the  three  parties  named 
had  leased  to  Peacock  the  ferry  privileges  acrfs? 
Reelfoot  Lake,  at  what  is  known  as  Thompson's  ferry, 
for  the  term  of  five  years  from  the  lat  of  Januarj', 
1870.  "For  the  use  of  which,"  says  the  instrumept, 
"the  said  Peacock  agrees  to  keep  up  said  ferry,  pro- 
vide good  substantial  boats,  and  cause  it  to  be  well 
attended  for  the  accommodation  of  the  traveling  public. 
For  the  use  of  the  same  for  the  first  two  years  of 
said  term,  he  is  to  make  a  good  substantial  road  from 
the  high  ground  to  the  landing  where  the  floating 
palace  formerly  .stood,  and  keep  in  reiair  during  the 
term.  He  is  to  throw  up  a  levee  four  feet  high  in 
the  low  places  and  run  it  on  a  level,  and  to  make 
culverts  sufficient  to  pa,ss  the  water,  etc."  Peacock 
also  agreed  to  pay  one  hundred  dollars  a  year  for  the 
last  three  years  of  said  term,  payable  annually,  and 
the  boat  at  the  end  of  the  term  was  to  be  the  prop- 
erty  of  the   lessors. 

Uuder  the  several  sections  of  the  Code,  from  sec. 
2330  to  2336  inclusive,  it  is  provided  substantially,  in 
cases  of  insolvent  estates  in  county  court,  that  all 
claims  due  or  not  due,  after  notice  by  the  clerk,  shall 
be   filed   for   allowance,  "authenticated   as   prescribed   by 


APRIL  TERM,  1882.  401 

Peacock  i'.  Wileon. 

law."  By  sec.  2334,  the  administrator  or  executor 
may  contest  any  clnim,  and  urge  against  the  same  any 
defense  available  in  law  or  equity;  and  by  the  next 
section  the  "clerk  is  to  adjudicate  and  determine  the 
same."  By  sec.  '2336,  a  party  di^satislied  with  hia  de- 
cision may  appeal  to  the  next  term  of  the  circuit  court, 
and  thereupon  the  dork  is  to  certify  his  decision  to 
the  circuit  court,  where  an  issue  shall  be  formed,  under 
the  direction  of  the  court,  as  will  pre*-ent  the  questions 
for  discussion  (decision)  without  writ  or  declaration, 
and  the  judgment  thereon,  or  of  the  supreme  court  if 
an  appeal  be  taken  to  it,  shall  be  certified  back  to 
the   county   court. 

The  case  stands  for  trial  i}t  novo  on  appeal  to  the 
circuit  court,  as  held  in  Brien  v.  Baker,  adm'r,  5  Sn^ed, 
216,  npon  such  issnes  as  sliall  be  formed,  nnder  the 
direistion  of  the  court,  so  as  to  pre?eiit  the  questions 
for  decision. 

No  formal  issues  seem  to  have  been  made  in  the 
circuit  court  in  tiiis  case,  as  required;  but  assuming 
that  this  was  a  matter  of  form,  and  not  substance, 
the  question  is,  can  the  verdict  and  judgment  be  sus- 
tained on  the  slate  of  the  case,  as  presented  in  this 
record? 

We  may  treat  the  account,  as  filed  in  tJie  c(mnty 
court,  as  presenting  the  claim  of  i)l;iintifl!-^,  evidenced 
by  the  agreement  referred  to,  as  showing  the  basis  of 
the  liability  therein  claimed.  This  we  must  do,  or 
else  we  see  no  issue  in  tlie  ciise  which  could  have 
been  tried.  It  was  tills  iic-count  which  was  disallowed 
by  the  clerk  for  want  of  proof,  and  it  was  from  this 
26— VOL.  9. 
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<leci8ion  there  was  an  ap]^)eal.  This  question,  it  is  true, 
was  to  be  tried  dt  novo  in  the  circuit  court,  in  thig 
■  view  of  the  case.  The  parties  might,  however,  as  ia 
other  cases,  have  amended  their  claim,  and  formed  an 
issue  so  as  to  present  all  their  claims  fully  in  the 
circuit  court,  no  doubt;  but  as  this  v,"-s  not  done,  we 
must  treat  the  issue  to  be  the  right  to  recover  on 
the   account   as    filed. 

We  take  it,  that  the  contract  exhibited  shows  n 
contract  for  renting,  by  which  for  the  first  two  years, 
the  rent  was  to  be  paid  by  doing  the  work  agreed 
on,  and  afterwards  for  three  years,  at  the  rate  of  one 
hundred  dollars  per  year.  There  is  absolutely  no  proof 
in  the  record  as  to  what  would  be  the  cost  of  doin^ 
the  work  agreed  to  be  done — on  the  contrary,  the 
only  witness  who  testified  on  this  subject  says  he  did 
not   know   what   it   was   worth. 

The  court  charged  the  jury,  that  if  Peacock  rented 
the  ferry  for  a  given  sum  per  year,  they  were  to  re- 
turn a  verdict  for  plaintiff^,  counting  interest  at  the 
rate  of  six  per  cent,  per  annum  from  the  time  you 
find   the   amount   due   to   the   time   of  trial. 

It  ap)>ear3  that  Peacock  died  in  1872,  and  in  18T4 
the  owners  rented  it  to  one  Williams,  and  the  court 
charged,  that  if  this  was  bo  found  by  the  jury,  they 
could  only  give  a  verdict  for  what  was  due  up  to 
the  time  when  they  repossessed  themselves  of  the  ferry — 
found   they   did   so    regain    possession. 

We  cannot  see  from  this  record  precisely  what  was 
the  bnsis  of  the  verdict  of  the  jury,  but  it  is  evident 
they   included   the    value   of    the   rent   for   the   first  t\vo 
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years.  This  being  so,  there  is  not  a  particle  of  evi- 
dence on  nhich  that  part  of  it  can  stand.  The  faet 
that  one  hundred  dollars  per  annum  was  the  agreed 
rent  for  the  years  after  the  levees  were  made,  far- 
nishes  no  evidence  of  what  the  work  would  have  cost, 
aod  the  right  of  plaintiffs  was  to  recover  this,  so  that 
they  should  be  made  whole,  as  if  the  contract  had 
been  performed,  and  then  the  money  rent,  on  the  &ot8 
for  the   time   occupied,   at   the   rate   agreed   on. 

We  see  from  the  lease,  that  it  was  made  with  three 
|«rties — Waller  H.  Caldwell  being  one-third  owner. 
We  can  hardly  see  how  the  other  two  can  recover  on 
their  contract,  nothing  showing  that  Caldwell  had  parted 
with  his  interest — on  the  contrary,  it  appearing  he  was 
still  owner.  This  can  be  amended  in  the  court  below, 
as  well  as  the  statement  of  the  case,  and  an  iadoe 
formed  that  shall  present  the  matter  in  dispute  iot 
decision   in   a   more   tangible   form. 

But  for  the  error  stated,  the  judgment  must  be 
reversed   and   case   remanded   for   a   new   trial. 


Jordan  v.  The  Btate. 


Jake  Jordan  v.   The  State. 

Ckiminal  Law.  Miaikiiienii'ir.  Puninliincnl.  The  acta!  1870-71, making 
it  a  miedemcanor  to  enter  upon  the  enclosed  lands  <tt  another  and  iv 
"willfully  and  wantonly  destroy,  curry  awuy  or  injure  the  trees,  shrubt, 
grain,  graas,  hay,  fruit  or  vegelalilea  there  being,"  uiuf 
with  sec.  46')It  of  the  Ci>dc,  and  llic  punishment  eanni 
of  three  month><  imiirisonmeut. 


FROM    MADISON. 


Appeal  in  error  from  the  Irfiw  Court  of  Madison 
county.       H.  W.  McCorry,  J. 

J,  L.  H.  ToMLiN   for   Jordan. 

Attorney- Genera  I,  Lea   for  the  State. 

McFarland,  J.,  delivered   the  opinion  of  the  court. 

The  defendant  has  been  sentenced  by  the  common 
law  court  of  Mjidison  county  to  three  hundred  and 
sixty-four  days'  imprisonment  at  hard  labor  in  Ihe 
work-house  of  the  county,  and  to  pay  the  costs,  upoo 
a    conviction     for   a   niisdeineaiior. 

The  indictment  contains  two  counts:  the  iirst 
charges  that  the  defendant  "  unlawfully  did  sever  am! 
carry  away  from  the  freehold  *  *  *  one  lot  of 
sweet  (jotatoes  of  the  value  of  two  dollars,  the  prop- 
erty, etc.,  *  *  under  Huch  circumstance,-!  as  woiilil 
render  said   trespass  a  larceny   if   the   potatoes   had  been 
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personal  property,"  The  second  connt  ohargea  that  de- 
feDdant  "  did  unlawfully  and  willfully  enter  upon  the 
eneloeed  lands  of, "  etc.  "  and  sever  and  carry  away 
one   lot  of    potatoes  of    the   value   of  two   dollars,"  etc. 

Section  4652  of  the  Code  declares  various  acts  to 
be  misdemeanors,  as  set  forth  in  18  different  sub-aec- 
tioQs,  Among  other  things,  "To  knowingly  and  ma- 
liciously" cut  down  and  destroy  valuable  timber,  etc., 
sub-sec,  8.  ■'  To  knowingly  and  maliciously "  destroy 
or  carry  away  the  rails,  boards,  wood  or  lumber  of 
another,  sub-sec.  9.  To  willfully  and  maliciously  break 
down,  mar  or  defece   any  fence   hedge,  etc.,   sub-sec.  10, 

Sub-section  15  is  as  follows:  "To  enter  upon  the 
garden,  orchard  or  improved  land  of  another,  and  will- . 
fully  and  maliciously  to  sever,  destroy  or  injure  the 
trees,  shrubs,  grain,  grass,  hay,  fruit  or  vegetables 
there  being."  Sub-sec.  16,  "  To  sever  and  carry  away 
from  such  land  any  grass,  hny,  corn,  grain,  fruit,  or 
other   vegetables   or   produce." 

The  next  section,  4663,  provides  that  the  last  eight 
of  the  foregoing  offenses  shall  be  punished  by  impris- 
onment not  exceeding  three  months  with  or  without 
fioe. 

Thus  the  law  stood  under  the  Code,  and  the  offense 
designated  in  sub-section  16 — which  is  the  one  charged 
in  the  indictment  acLurding  to  the  law  as  it  then 
stood — is  punishable  by  imprisonment,  but  the  impris- 
onment  is   limited   to   three   months. 

The  act  of  1870-71  amends  sub-sections  8,  9  and 
10,  above  referred  to,  so  as  to  omit  the  word  raali- 
(ioQsly   and   substitute   the   word    willfully   or   wantonly, 


but  it  is  unnecessary  to  notice  particularly  the  change.  | 
See  Revised  Code,  sec.  4652  a,  b,  c.  The  4th  section 
of  the  act,  Code,  see.  4652d,  is  as  follows:  "To  enter 
upon  the  garden,  orchard,  or  improved  or  enclosed 
lands  of  another  and  willfully  or  wantonly  to  sever, 
destroy,  carry  away  or  injure  the  trees,  shrubs,  grain, 
grass,  bay,  fruit  or  vegetables  there  being,  shall  be 
declared   to   be   a   misdemeanor." 

This  does  not  refer  to  or  purport  to  be  an  amend- 
ment to  Bub-secs.  15  and  16,  of  sec.  4652,  bat  it  was 
undoubtedly  intended  to  change  the  law  of  these  two 
sections,  as  changed  in  the  other  sections  above  re- 
ferred to,  by  omitting  the  word  "  maliciously,"  which 
.probably   applied   to   both   15   and    16. 

It  is  true  this  act  of  1870-71,  sec.  4,  does  not  de- 
fine the  punishment,  but  simply  declares  that  such  acts 
shall  be  a  misdemeanor.  But  we  think  by  a  &ir 
construction  the  punishment  should  be  limited,  as  in 
section  4653.  These  sections  of  the  Code  and  the  act 
of  1870-71  should  be  construed  together.  By  the 
latter  act  the  grade  of  the  several  offenses,  so  to  speak) 
is  amended  by  omitting  the  word  "  maliciously,"  and 
it  would  be  hardly  reasonable  to  suppose  that  the 
limit  as  to  punishment  was  intended  to  be  removed, 
or  a  greater  punishment  was  intended  to  be  allowed 
in  the  offense  defined  in  the  4tb  section  of  the  act  of 
1870-71,  than  in  the  last  8  sub-sections  of  sec.  4652. 
The  judgment  of  imprisonment,  therefore,  in  excess 
of  three   months   will   be   reversed   and   corrected. 
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AVest  Tennessee  Aqriclt.tiral  and  Mechanical 
Association  v.  R.  P.  Madison. 

1.  I'ifiUiIHOS    AND    PraCTTCE.         Allwhinent.       Affidaml.        AmeiiduieHl. 

riea  (u  abalemeat.  An  affidavil  for  altacbment  before  a  justice  of  the 
I*ace  not  subecribed,  thouR-h  certitlixl  b_v  (be  justice  before  whom 
made  ii»  sworn  to  and  uubwribed  before  Kim,  does  not  render  the  al- 
tacbment Toid.  The  defect  may  he  cured  by  amendment.  An  ap- 
liearance  and  plea  to  the  merilh  in  a  wiiiver  of  the  defect  in  the  in- 
ilictraeot. 

2,  Saice^    -Snine.     If  the  defendant  appears  and  pleads  to  llie  nieritn  be- 

fore the  justice  of  the  peace,  it  is  too  late  to  file  a  plea  in  abatement 
in  the  circuit  court  to  which  an  apjieal  had  been  taken. 

FROM    MADISON. 


Appeal  in  error  from  the  Law  Court  of  Madison 
<uunty.       H.  W.  McCorry,  J. 

Campbeli^  &  Jack-son  and  McCobrv  &  Bond  for 
Association. 

BuLi-ocK  &  Hays   for   Msdisoii. 

Deadericr,  C.  J,,  delivered  the  opinion  of  the  court. 

PlaintiST,  by  original  attachment,  sued  defcnidant  for 
?T5,  before  a  jnsticc  of  the  peace  of  Madison  county. 
The  writ  was  issued  upon  the  affidavit  of  W.  P.  Rob- 
ertson, president,  that  said  Madison  was  indebted  to 
aaid    association,   etc.       It    is    regular    in    form,    except 
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that  it  is  not  subscribed  by  RoberfaoQ,  although  the 
justice  altesfsthat  it  was  sworn  to  and  subscribed  be- 
fore him.  Bond  was  executed,  and  the  writ  issued 
and  levied  on  two  horses  and  a  wagon.  About  a 
month  after  the  levy,  the  defendant  entered  his  ap 
pearance  and  waived  "the  time  provided  for  in  the 
order  of  publication,"  and  both  parties  agreed  to  go 
into  the  trial  of  the  case,  and  after  hearing  the  evi- 
dence the  justice  gave  judgment  for  plaintiff,  and 
ordered  the  side  of  the  attached  property  for  its  sat- 
isfaction. 

From  this  judgment  defendant  ap|>ealed  to  court, 
and  executed  a  bond  replevjing  the  property,  eondi- 
tionetl  to  pay  the  debt  and  costs  in  the  event  he  should 
be   cast   therein. 

Upon  the  return  of  the  justice's  papers  into  court, 
the  defendant  filed  a  plea  in  abatement^  denying  that 
•  "he  has  removed  himself  out  of  the  Stale  so  that  the 
ordinary  process  of  law  cannot  be  served  upon  him," 
The  plniutiff  moved  to  strike  out  said  plea,  because 
not  fileil  before  the  justice  who  tried  the  cause.  This 
motion  was  refused,  and  upon  trial  the  court  dischargd 
the  attachment,  but  rendered  judgment  for  plaintiff  for 
the   debt,   and   defendant   has   appealed   to    this   court. 

Defendant  insists  that  the  affidavit  not  having  been 
signed,  rendered  all  subsequent  proceedings  void,  and 
that  it  does  not  purport  to  have  been  made  by  oue 
authorized  to  make  it.  It  purports  to  have  been  nude 
by  AV.  P.  Robertson,  Prest.  The  abbreviation  is  the 
usual  one  for  the  word  president,  and  the  affidavit 
sufficiently   indicates   that   it  was   made   by  the   president 
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of  the  association.  When  the  affidavit  was  actually 
sworn  to,  and  the  clerk  fails  to  aitcst  it,  it  is  not 
fotal,  and  the  defect  may  be  cured  by  amendment ; 
9<),  also,  an  sfHdavtt  certified  to  be  signed,  without 
actual  signature,  may  be  amended:  1  King's  Dig.,  164-5. 
These  omissions  aro  irregular  and  amendable,  and  do 
not  render  the  proeco<ling3  void,  if  defendant  appears 
and  pleads.  Such  appearance  and  answer  or  plea  to 
the  merits  is  a  waiver  of  such  defects  in  the  affidavit: 
12  Heis.,  27.3;  lb.,  628.  If  exception  had  been  taken 
bffore  the  justice,  the  omission  could  have  been  cor- 
rected. 

Matter  in  abatement  is  waived  by  plea  to  the  mer- 
its or  entering  an  appearance:  1  Hum,,  333;  10  Hum., 
^55;  3  Sneed,  358;  10  Heis.,  504.  Appearance  and 
pliiadinp  to  the  merits  give  jurisdiction  of  the  [wrson 
in  all  tribunals.  If  this  be  done  before  a  justice,  it 
will  be  to-)  late  to  except  in  the  cinrt  above :  1 
Hum.,  332. 

It  is  in  the  institution  of  the  suit,  before  the  jus- 
tice, that  the  suit  begins,  and  there  the  plea  in  abate- 
ment  must   be   pleaded. 

In  this  case  it  appears  defendent  entered  his  ap- 
Jtfar.ince,  and  agreed  to  go  to  trial  on  the  merits. 
It  iva.s,  therefore,  too  late  for  him  to  file  a  plea  in 
abatement  in  the  court  to  which  he  appealed,  not  hav- 
ing made  an  application  to  do  so  before  the  jnstice, 
We  are  of  opinion,  therefore,  that  his  Honor  erred,  in 
refusing  to  strike  out  such  plea,  and  reverse  his  judg- 
ment in  this  particular,  and  proceeding  to  render  snch 
jmlgDient   as   he   should    have   rendered    direct,  that  said 
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plea  in  abatement  be  stricken  out.  And  his  judgment 
for  the  debt  and  costs  being  affirmed,  a  judgment  will 
be  entered  here  against  said  Madison  and  his  sureties 
on  tbe  replevin  bond,  for  the  amount  of  said  judg- 
ment  and   costs,   and    the   costs   of  tliis   court. 


J.    M.  Hudson,  Adm'r.  of  B.  C.  Brown  v.  N.  M. 
Conway  rt  al. 

Sale  OF  Lakii.  B/nciiaion.  Sfdrmplion.  Vmtr.  (' txtcuted  a  deed  ot 
tniKt  t<i  hevurc  1''  fimt,  ami  tlifii  B.  C  AivA,  and  (hen  tru»l  was  forp- 
clniK-d.  F  ]iurc.'har>e<t  the  land  Uir  hix  debt.  B  reiWiiicd  and  sold  hi? 
intcmt  til  the  widciw  i)f  (,',  and  thin  bill  in  tiled  hv  her.  axking In  wi 
aridi'  sale  ujhiii  the  ^''ound  that  xhe  was  niixtaken  uk  to  her  right  dI 
ilnwer,  IMd,  that  after  ten  years'  acqiiicsceiiee  in  the  |>urchaKe,  a 
iiiinlakt'  cannot  be  made  the  haiiiii  of  a  rescifision.  There  miiHt  be  mule 
nut  H  clear  cnsi'  of  frmid  or  misplaced  oonfideiicc.  B  having  nm- 
veyud  cmly  h.U  inlen-^t  in  the  land,  the  widow  Ik  enlitiil  and  will  Im-  , 
■iluH'eil  dower. 

FROM     HENRY, 

Appeal    from   tlic    Chancery    Court   at    Paris.      JoH>" 
SOMERS,    Ch. 

A.  McCame'iiei.i.,    Caklthbrs    &    Mai,ia»ry,   J.  N. 
Thomakox  and  J.  M.  Clark  for   Hudson,   Adm'r, 


Coi-B  &  Sweeney  for  Conway. 
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Freeman,  J.,  delivered    the   opinion   of  the   court. 

The  original  bill  was  filed  to  enforce  a  vendor's 
lien  for  balance  of  unpaid  .purchase  money,  the  note 
having  been  given  by  the  respondent  to  B.  C,  Brown 
of  date  13th  of  April,  1868,  the  bill  having  been  filed 
about  the  5th  of  February,  1878,  Brown  having  died 
ill   Xovember,   1875. 

.  Respondent  files  a  croES-bill  in  whieh  slic  adds  that, 
<m  the  facts  stated,  that  it  be  decreed,  that  she  had 
redeemed  the  land  from  parties  who  had  jmrchased 
under  a  trust  deed,  as  next  friend  of  her  children,  and 
an  as.sumcd  redemption  by  Brown  should  inure  to  the 
litiiefit  of  her  children,  as  if  she  had  paid  the  money 
til  the  Frnziers,  the  purchasing  creditors,  after  paying 
Brown's  estate  the  money  due  said  creditors,  and 
Brown's  estate  be  compelled  to  account  for  any  bal- 
auce  due  on  this  basis — and  her  notes  given  up  and 
taneelled — and  if  not  this  specific  relief,  then  for  a 
rccission    and    dower — and   for   general   relief. 

Tlie  fects  necessary  for  tlie  understanding  of  these 
questions   are   substantially  as  follows: 

In  1861,  Thomas  H.  Conway,  the  husband  of  re- 
spoadent,  made  a  deed  of  trust,  in  which  he  conveyed 
the  house  and  lots  in  controversy,  together  with  a  negro 
woman  and  children,  to  one  Frazier,  to  secure  certain 
debts  due  Frazier,  and  B.  C.  Brown,  the  debts  of 
Frazier  being  preferred — Brown  next;  it  being  then 
deemed  certain  that  the  property  was  ample  security 
for  the  amount.  During  the  war  Conway  wa.s  killed, 
and  afterwards.   May  '2(i,   ISGfi,   the   house  and   lot  was 
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eold,  and  fliree  of  tlie  Fraziers  bceame  purchasers, 
bidding  the  amount  of  the  debt  of  the  tmstce,  Con- 
fitaiitine    Frazier. 

The  matter  stood  thus  till  the  13th  of  April,  1868, 
a  little  over  a  month  before  the  time  when  the  right 
to  redeem  would  expire,  when  Brown  perfected,  as  he 
claimed,  the  right  to  redeem  the  land,  by  depositing 
the  amount  of  the  bid  of  the  Fraziers,  with  J.  M. 
Hud.son,  who,  we  take  it,  was  clerk  of  the  circuit 
court  at  the  time,  though  this  fact  is  assumed  rather 
than  proven — at  any  rate,  it  is  certain,  that  in  pur- 
suance of  this,  the  Fraziers,  being  out  of  the  State, 
went  on  and  made  him  a  conveyance  of  the  prop- 
erty as  upon  redemption,  and  recognized  the  fiict 
that  he  had  redeemed  from  them.  This  con%-eyance, 
however,  was  not  actually  signed  for  some  months 
after  the  lIHh  of  April,  the  time  when  Brown  claims 
to  have  redeemed — but  bears  that  (late — evidently  the 
signatures  being  later,  which  was  caused  by  delay  in 
getting    them    to    the    parties. 

We  need  but  say  here,  that  the  bill  assumes  that 
there  was  no  redemption  in  fact,  or  if  there  was,  that 
Brown  had  no  right,  as  a  creditor  by  deed  of  trust, 
to  redeem  from  the  Fraziers  until  after  ncl  /« — based 
on  judgment  against  the  administrator,  against  the  lien. 

The  principle  settled  by  this  court,  Bledsoe  d  <fl  v. 
McCorry,  2  Baxt.,  127,  that  a  creditor  had  the  right 
to  redeem  without  procee<ling  against  the  lien,  author- 
izes any  party  who  has  such  a  right  under  the  stat- 
ute, a  creditor  by  and  of  trust  as  well  as  one  by 
judgment. 
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This  being  so,  it  is  clear,  that  the  Frazier's  hav- 
ing submitted  to  a  redemption  by  Brown,  and  having 
conveyed  the  land  to  him,  he  must  hold  it  as  such 
a  creditor,  and  Is  entitled  to  all  the  rights  of  one, 
the  whole  transaction  being  clearly  one  in  perfect 
good  faith.  Assuming  this  to  be  true,  it  is  neces- 
sary tn  make  an  additional  statement.  On  the  13th 
day  of  April,  1868,  Brown  and  Mrs,  Conway,  acting 
on  the  asfiumptioii  that  he  hud  so  redeemed,  had  paid 
Frazicra  their  money,  and  held  the  land  as  such, 
having  advanced  the  amount  of  his  own  debt  on  it, 
making  upwards  of  $4,300,  then  on  the  property,  agreed 
on  the  purehase  of  the  same  by  respondent,  he  taking 
i  small  strip  oft'  the  lots,  at  an  agreed  price,  and  she 
paying  him  81,000  cash,  and  giving  her  note  for  say 
§3,000,  with  interest  from  date,  promising  her  that  he 
'  ""oald  never  press  her  for  payment,  whicli  he  seems 
to  have  faithfully  carried  out.  Mrs.  Conway  kept 
a  boarding  house,  and  paid  as  she  could,  as  appears 
by  sixteen  credits  on  the  note  in  his  lifetime,  vary- 
ing from  S30  to  §180,  and  after  his  death  she  paid 
two  additional  payments  to  his  administrator.  It  is 
very  clear,  from  the  proof,  that  the  arrangement  was 
"entered  into  on  the  p;irt  of  Brown — who  was  a  -nnm 
of  fortnne — to  aid  Mrs-  Conway,  at  the  same  time 
hoping  to  get  his  money;  the  leading  idea  witli  her 
being  to  secnrc  her  home  in  whicth  she  might  live 
B"ith  her  children,  an<l  support  them  by  a  boarding 
Pstabhshment.  Brown  gave  her  an  obligation  to  make 
title  on  payment  of  her  note,  reciting  the  fact  that 
he  had'  redeemed   the   land,  binding  himself  to  convey. 
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on  such  payment,  "all  his  riglit,  titio,  claim  and  in- 
terest, in  and  t<»  Huid  lots,  und  ptirts  of  lots,  etc."  It 
is  assumed  in  the  proof  that  Bn>wn  thought  or  claimed 
that  the  widow  was  not  entitled  to  doweri  and  the 
testimony  would  probably  suntaiu  this  view,  at  the 
same  time  this  is  not  clear,  as  it  is  shown  that  her 
brother  took  the  advice  of  counsel,  Mr.  Lamb,  before 
thia,  who  informed  him  she  was  entitled  to  dower, 
and  it  is  pretty  clear  she  had  been  told  this.  The 
language  of  the  bond  seems  fairly  to  imply  that  he 
did  not  claim  an  absolute,  exclusive,  uuineumhere<l 
title  to  the  whole  lots,  as  it  only  binds  to  convey 
"  all    his   right,   title,   claim    and    interest." 

After  about  ten  years  acf|uioseuce  in  the  purchase, 
and  the  death  of  the  other  party  who  knew  best  of 
the  facts — we  do  not  think  the  mistake — even  if  it 
occnrred — can  be  the  legal  basis  on  which  a  rrri&«ion  , 
could  be  asked,  unless  there  could  Iw  made  out  a 
Tjlear  case  of  fraud,  or  misplaced  confidence  betrayed 
by  the  vendor,  and  the  rights  of  the  vendee  either 
concealed  from  her,  or  her  eyes  closed  by  her  couti- 
dence   and   trnst   in   her    vendor. 

The  fact  remainiug  in  doubt,  whether  she  acted  on 
the  idea  that  she  was  not  entitled  to  dower,  and  cer- 
tainly tfonbtfid  as  to  whether  Brown  so  represented, 
after  such  acquicsenee  relief  ought  not  to  be  given 
on  this  ground,  especially  us  it  is  clear  she  has  iiot 
been  deprived  of  any  right  she  possessed,  and  may 
still  have  her  dower  right  in  tact.  In  addition  ti» 
ijiis,  her  plea  of  the  statute  of  limitation  of  six  years, 
protects   her   from   a  personal  judgment  for  the .  balaii<.'i! 
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due,   and   the    complainant    can    only    look   to   the   lien 
tor  satisfaction. 

Without  going  into  the  details  of  the  pmof,  or 
discussing  at  length  the  legal  i>ropoMitions  debated  by 
coonsel,  wc  think  it  will  suffice  to  state  our  conclu- 
sion as  the  result  of  a  careful  examination  of  the 
rocord, 

We  think  it  clear,  that  the  lot  wum  sold  by  Brown, 
and  l>i)ught  by  resi>ondeat,  with  the  feelinjf  at  the 
time,  that  it  was  conferring  a  benefit  ,on  respondent, 
and  with  the  design  to  secure  lier,  what  was  then 
deemed  a  valuable  home — that  he  did  not  intend  to 
jiress  her  for  payment — and  the  probability  is,  that 
the  rents  for  most  of,  if  not  all  the  time,  have  been 
considerably  more  than  the  interest.  If  Brown  had 
lived,  we  can  see  clearly,  this  cross-bill  would  never 
have  been  filed,  nor  its  matt(.-r  presented  before  a 
court.  The  change  of  circumstances — unexpected — haa, 
10  doubt,  colored  the  views  now  entertained  by  re- 
spondent, of  what  actually  occurred  between  the  par- 
ties, as   well    as   their  motives   and   purposes. 

Brown  had  (he  legal  title,  and  held  it  subject  to  his 
<iebt,  either  as  a  redeeming  cretHtor  or  purchaser,  with 
a  view  of  securing  his  debt.  Hohling  the  legal  title 
as  he  did,  with  his  debt  secured  by  the  deed  of  trust 
in  addition,  no  court  would  have,  or  could  rightfully, 
have  divested  him  of  his  title,  without  lirst  diseliarff- 
iug  his  debt,  in  favor  of  Conway,  had  lie  been  alive, 
nor  in  iavor  of  his  heirs  after  his  death,  who  stood 
in    his    shoes:     See    Williams   v.   Ia}--..;    2    Head,    80-86, 
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especially  tlic  ca.st.-  of  Johnuion,  iruMve  v.  Napier  ct  uL, 
riiferrcil    to    in    that    ciist'. 

The  widow  of  Conway,  projKisiiig  to  reilociu  before 
the  expiration  of  the  time  of  rudeniption,  if  she  had 
done  so,  would  Imvc  held  the  land  charged  with  an 
implied"  trust  in  favor  of  the  heirs — subject  to  a  lien 
for  reimlnirscmeiit:  Clark  v.  OtnirrU  d  a!.,  3  Head, 
202,  (■/  Her/.;  but  might  have  St>  redeemed  if  she  vhuM: 
for  herself  afler  that  time.  She  eliose  to  purcliuse,  in 
feet,  under  the  eircumsfanees,  and  as  we  .see  no  evi- 
dence of  fraud,  and  if  there  was  n  mistake  as  to  her 
dower  right,  iimsmueh  as  tliat  may  be  given  lier,  we 
do  not  think  there  ean  be  a  recissioii  after  the  lapse 
of  time,  and  entire  and  aetive  aequiesenec  on  her  part 
in  what  had  been  <l.>ne,  esiM'cially  after  the  death  of 
the    vendor. 

We  think  she  is  entitled  to  dower  in  the  housi' 
and    lois,    her    husband    dying    betbre    foreelo.sun  .'•^ 

The  result  is,  tiuit  uomphiinant  is  entitled  to  en- 
force his  lieu  uiKui  tlie  interest  by  him  agreed  to  ha 
sold,  that  is,  all  his  own  right  and  title  in  the  lots, 
but  no  more,  tliat  the  widow,  the  complainant,  is  en- 
titled to  have  lier  dower  out  ut'  the  pniperty,  and  the 
same  must  Uv  eilher  suld  suhjeet  to  her  dower,  or  tlie 
same  laid  off  or  the  dower  given  out  of  the  pro"ee(l> 
as  may  be  dcet.ied  best  to  her  interest  by  the  cliiin- 
eellor.  A  deei-ee  will  be  drawn  in  aeeordauee  with 
this  opJTiifjn,  and  the  (rase  remanded  to  the  ehaiicery 
court    to     lie     further     ]>raeeeded     with.    '  Costs    of   tlii.s 

•  Sl.1  f,..,i-iiu[i.>  in  ilii.-  viisi-  of  JWI.i.a  v.  Melh.mUI.  3  Unit.,  pa^L'  :M3. 
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court  will  b(!  divided  between  eompiainaiit  and  de- 
fendant, and  of  tlie  eourt  below,  out  of  the  funds. 
Fuliire  costa   as   tlie   ehaiiei'lloi-   may    direet. 


"W.    R.    (iRIFFITII    V.    Jas,    L.    I'hilii 


:   Pl.EAI>ISi:S  AND   PllACTirE,      iS'/c   "/  htiil   !■•    pttjf   ilr'-'ilfllt's 

drbtr,  Jiititilirli'mal  farts.  In  a  clecri'e  for  sale  'i(  land  of  <iiPL-i)ent's 
to  pay  liebls,  ihe  jiirisilictioiial  (acla  shtulii  appear,  fci-wii,  the  ilenth 
'■i  ihe  iwrly,  apiKiintment  (if  iiclminiirtratDr,  ihi'  pnhiiiii'titm  of 
[«r«oiiii1(y  mill  deht>- still  ii]i|iaicl.  A  fnlliire  to  xhiii' whiilicr  the 
sale  oE  a  portiim  nr  all  ai  Iht  land  wns  nere>«;iry  to  wilisiy  th.-  ck-litp, 
is  a  gross  in-ogiilnrity,  for  which  a  docrw  nn-Al  hi'  rev.Twd  upon  ii 
dirrct  lirtK'i'iiliiiK.  bill  will  nut  invaliiiato  (li[>  ilciTi-e  or  ri'iidtr  siile 
Ihfreilnder  void. 

S.VKB.  Omiiruuilioii  •>!  i^de  niid  r^liliire  of  iilb:  A  rnnlirmiuioQ  i.f  sale 
and  a  vcBtitiire  <if  title  "  ii[ir)n  puvment  of  piiri^hast'  iiunu'v,"' is  in 
legal  eliect  a  vestituri'  of  title. 


FROM    MADISON. 


Appeal    ill    error   from    tlie   Jjaw    Court    of    Madison 
coimtv,      W.  McCoiiKV,  J. 


J.  L.  H.  ToMi.is    for   Griffith. 


Bollock  &  Hays  for  Pliillijis. 

27— voT,.  9. 
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Freeman,  J.,  delivered  the  opioioD  of  the  court. 
This  is  an  action  of  trespass  ijnare  clausum  freffit, 
instituted  for  the  purpose  of  testing'the  title  to  a  tract 
of  land  in  Madison  county — neither  party  being  in  ac- 
tual possession.  Under  the  charging  of  the  court,  and 
on  the  facts  the  jury  have  found  a  verdict  for  plain- 
tiff, and  defendant  has  appealed  in  error  to  this  court 
The  plaintiff  introduced  certain  evidence  of  a  sec- 
ondary character  of  the  existence  of  an  old  grant 
i.ssned  by  the  State  of  .Tennessee.  We  need  not  go 
into  this  branch  of  the  case,  as  the  only  questions 
presented  in  argument,  and  raised  in  the  record  arc  on 
the  portions  of  the  charge  excepted  to — only  such  parts 
of  the  charge  as  are  deemed  objectionable  being  brought 
up  for  revision.  We  must  ussume  the  parts  not  brought 
up,   were   unobjectionable. 

A  short  statement  of  facts  will  serve  to  raise  the 
questions   presented    for   our   decision. 

It  ap^iears  that  David  McKuight,  the  grantee,  died 
before  1851,  and  that  a  petition  was  filed  by  his  ad- 
ministrator, and  widow,  against  his  heirs,  then  minors, 
in  the  circuit  court  of  Madison  county.  It  appears,  how- 
ever, that  the  papers  have  all  been  lost  in  the  ahove 
cause,   and   after   most  diligent   search,   cannot  be  found. 

The  records  show  only  three  decrees  in  the  cause, 
the  one  appointing  a  guardian  ■  ad  lUein  to  defend  for 
the  minors,  the  next  ordering  a  sale,  and  then  the 
third  decree  confirming  the  sale,  and  vesting  the  title. 
The  land  was  scild  on  one  and  two  years  credit,  and 
the    last   decree   is   dated   September    2,    1851. 

The  decree   ordering   the   sale   of    the   land   show.s  it 
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v<ai  heard  on  petition,  answer  of  guardian  ad  tUem, 
and  exhibits,  with  a  report  of  the  clerk  and  master; 
and  then  recites  the  personal  assete  had  been  exhausted 
in  the  payment  of  the  debts,  and  then  proceeds  to 
order  a  sale  of  the  lands  mentioned  in  the  petition. 
The  widow  appears  to  have  yielded  her  dower  and 
agreed  to  accept  its  value  in  lieu,  which  was  ascer- 
tained,  and   directed   to   be   paid   to   her. 

The  only  objection  that  can  lie  to  this  decree  is, 
ihat  it  does  pot  show  on  it^  face,  by  recital,  that  it 
was  necessary  to  sell  all  the  lands  mentioned,  nor 
what  debts  nor  their  amount,  remaining  due,  but  only 
that  "there  were  just  debts  due  and  owing  from  the 
estate." 

The  pleadings  and  decree  in  a  case  like  this  must 
show  the  jurisdictioaal  facts,  on  which  the  court  is 
uuthorized  to  exercise  this  statutory  jurisdiction,  as  we 
have  always  held.  But  these  facts  do  appear  in  this 
case,  the  death  of  the  party,  the  appointment  of  his 
administrator,  the  exhaustion  of  personalty,  and  debts 
still   unpaid. 

It  is  true  the  statute  requires  the  court  to  sell 
only  such  lands  as  mny  be  necessary  to  satisfy  the 
<lebl)j  or  demands  set  forth  iu  the  petition  and  shown 
to  exist — which  involves  an  Inquiry  necessarily  as  to 
the  araouut  of  the  indebtedness;  these  are  but  parts  of 
die  proceedings,  and  a  failure  to  comply  strictly  with 
these  directions,  while  amounting  to  a  gross  irregu- 
larity, and  reversible  on  a  direct  proceeding,  cannot 
rightfully  be  held  to  invalidate  the  decree  or  render 
tlie  sale   void   made   under   it.       That   the   court   should 
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proceed  with  perfect  regularity,  is  not  a  jurisdictional 
fact — an  irregularity  aa  we  have  said,  but  not  such  as 
to  defeat  the  jurisdiction — on  a  collateral  objection  as 
made   in   this   case. 

In  a  case  like  the  present,  to  make  an  irregularity, 
however  gross,  a  reason  for  defeating  a  bill,  ac([uiesc-e<l 
in  for  over  thirty  years  by  the  heirs,  would  work  tbf 
grossest  injustice.  The  money  has  been  paid  by  the 
purchaser  no  doubt,  and  gone  as  far  as  needed  to  tie 
payment  of  the.  debts  of  the  ancestor.  The  land  has 
been  sold,  in  many  cases  repeatedly,  and  there  is  no 
means  of  adjusting  the  equities  between  the  parties. 
In  such  a  case  a  most  liberal  rule  should  be  applied, 
consistent  with  settled  principles  in  favor  of  the  va- 
lidity  of  such    proceedings. 

We  see  nothing  but  irregularities  in  the  decree  be- 
fore us,  and  nothing  that  goes  to  the  jurisdiction  ot 
the  court  to  do  what  it  purports  to  do,  and  we  havt 
always  held  that  mere  irregularities  do  not  render  a 
sale   void,   but   only   voidable. 

It  is  next  insisted  that  the  decree  of  confirmatii™ 
does  not  divest  the  title,  and  vest  it  in  the  purchaser, 
except  conditionally,  and  that  it  does  not  appear  tW 
condition  has  been  performed  as  far  as  shown.  Tin' 
title  is  divested  and  vested  in  plain  terms,  "upon  pay- 
ment of  the  purchase  money,"  is  the  language  of  the 
decree. 

In  answer  to  this,  we  need  but  say,  that  it  being 
over  sixteen  years,  a  presumption  of  payment  wouH 
arise,  which  is  not  rebutted  by  any  proof  in  this  record. 

If  this   were  not  so,'  we    would    construe    this  lau- 
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^'tiage  as  being  m  legal  effect,  but  the  retention  of  a 
liiii  to  secure  the  purchase  money.  It  certainly  was 
not  inteuded  to  defeat  the  vestiture  of  title  plainly 
expressed  in  the  decree.  The  case  of  We/>iler  v.  Htlli 
3  Sneed,  339-40,  does  not  support  the  view  of  defend- 
ant, as  the  only  question  presented  or  decided  in  that 
la^c  was,  that  a  mere  confirmation  of  a  report  of  sale 
nuiile  by  the  clerk,  does  not  ipso  fado  vest  the  legal  title. 

As  to  the  failure  to  introduce  the  petition  and 
otiior  papers  in  the  cause,  we  do  not  think  any  in- 
ference as  to  the  invalidity  of  the  proceeding  can  be 
drawn   in    favor   of  the   defendant   in    this   case, 

The  absence  and  loss  of  the  papers  is  accounted 
for,  and  the  decrees  show  very  clearly  what  their  sub- 
slantial  matter  must  have  been.  Besides,  in  such  a 
ease,  after  such  a  lapse  of  time,  and  in  view  of  the 
ravages  of  the  war,  by  which  so  many  of  our  public 
records  were  destroywl,  any  presumption  should  be  given 
io  favor  of  the  regularity  of  the  proceedings  of  our 
diiirts,   where   nothing   to   the   contrarj'   appears. 

As  to  the  question  of  statute  of  limitations,  based 
na  the  assumed  adverse  holding  by  defendant,  by  user, 
in  cutting  timber  on  the  land  for  rail  and  fire  wood, 
Ills  Honor's  charge  was  strictly  correct,  as  applicable 
lo  the  facts  of  the  cnse.  If  the  jury  had  found  there 
'VM  such  an  adverse  huhling,  on  the  facts  in  the  proof, 
it  would  have  been  the  duty  of  the  court  below  to 
have  granted  a  new  trial,  and  even  of  this  court,  as 
there  is  absolutely  no  evidence  on  which  such  jmsses- 
Am  as  tbe   law   requires,   could    have   been  sustained. 

On  the  whole  case  we  thiuk  it  was  correctly  ad- 
judged, and   aflirm    the   same. 
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IvfTlCFB  OF  THE  Prach:.  OfffOMS  eoinmiUed  ui  their  preacnee.  Ownniii- 
meiil  to  priion.  Tlie  magistrate  may  order  the  arrest  of  any  one  for  a 
public  offense  i^mmitteel  in  his  presence,  but  he  has  no  power,  with- 
out an  einniination  or  hearing,  to  commit  him  to  prison.  If  IhiTi' 
be  gooti  cause  for  postponing  llie  hearing,  Ihe  offender  niav  give  bail 
in  n  bailable  case.  If  he  fail  or  refuse  (o  give  bail,  then  he  may  bi' 
committed  to  prison. 


FROM    MADISON, 


Appeal  ID  error  from  the  Law  Court  of  Madison 
county.       H.    W.    McCobby,   J. 

R.    W.    Hayn^b   for   Touhey. 

A.  W.  Campbell  for  King. 

McFahlasd,  J.,  delivered  the  opiuion  of  the   court. 

This  is  an  action  for  false  imprisoDment  in  which 
the  judgment  wa»  for  the  defendant.  The  pltuntiFT 
has   appealed   in   error. 

The  defendant  pleaded,  first,  not  guilty;  second, 
that ,  he  was,  at  the  time,  mayor  of  the  city  of  Jack- 
son, and  as  such,  by  law,  had  police  authorities  over 
the  grounds  of  the  Madison  County  Agricultural  and 
Mechanical  Association,  commonly  known  as  the  "  iair 
grounds,"  situated  within  one  mile  of  the  city,  and 
"  while  the  '  feir '  was  in  progi'ess,  the  plaintiff  wa-' 
guilty    of    violating    the    rules    and   regulations  of  said 
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Association,  on  the  grounds  thereof,  anJ  of  otherwise 
demeaaing  himself  in  a  disorderlv  way,"  for  which  the 
dcfeudant  caused  him  to  be  arrested  and  imprisoned, 
etc.  Third,  the  defendant  pleads  that  he  was  one  of 
the  directoi-s  of  said  Agricultural  and  Mechanical  As- 
s^xiation,  and  as  such  had  polirc  jurisdietion  over  the 
''fair  grounds,"  for  the  purpose  of  preserving  order 
thereon,  and  that  the  plaintiff  was  there  and  then 
<!f|)Orting  himself  in  a  disorderly  manner,  and  in  vio- 
lation of  the  rules  and  ordinances  of  said  Association, 
wiiereby  he  subjected  himself  to  tho  arrest  of  which 
lie  eoinplains.  There  was  issue  uimdu  tltc  several 
pleas. 

The  proof  shows  that  the  plaintiff,  on  the  after- 
ii.ioii  of  tlie  27tli  of  September,  1«75,  dnive  out  in  his 
''iif-'gy  with  a  pair  of  horses  from  the  city  of  Jaek- 
■■^m,  to  the  "  fair  grounds,"  and  very  soon  after  g<iing 
inside  the  grounds  he  was  arrested  by  order  of  the 
ficfcndant,  brought  back  to  tiie  city  on  foot,  put  in 
tin-  calaboose  and  kept  nntil  after  dark,  when  he. was 
released    by    the    chief  of  police    of  the    city. 

Stawcll,  who  made  the  arrest,  says:  "I  was  on 
l>"liee  duly  at  the  fair  grounds  in  1875  at  time  of 
plaintiff's  arrest."  *  *  "  \Vc  had  our  orders  from 
liefundant,  D.  H.  King,  who  was  then  mayor  of 
Jackson."  *  *  "Mr.  King  said  something  about 
[(laiiitiff  going  on  the  grounds,  and  told  me  to  arrest 
"ini  and  take  him  to  the  statiini-house,  and  turn  his 
tram  over  to  some  body  to  put  in  the  livery  stable. 
It  «as  some  time  in  the  afternoon,  not  far  from  three 
''clock,    I     turned     tlie     team     ovei'     to     sonu'    one    who 
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hroLi-lit  it  to  til.'  livery  st;i!.l.-.  :ini!  I  locked  (lu- 
plaititiir  lip."  IIo  then  f,''v<'s  tlir  immtM  of  other 
))(,1i.'(-iii,'ii  ^^ll..  lie  lliinks  iis^'ist.'il  liini,  iiiul  n<l(1s: 
"T.iiilicy  wiis  :iVn-sn.d  fur  .Jriviiif,'  his  ti-iini  wlicrf  lu- 
wa^  n.it  allow.'.l  l>y  tliL-  rcirnlatioiis  of  tlif  Fair  A.s- 
^.K-iati.Hi.  I  tl..i.i'rli(  !h'  was  inul.-r  the  Inrtiioiicc  i.f 
wliifky,  l)iif  cannot  ^ay  lir  was  wltitt  you  would  cull 
drunk.  lie  told  i.ic  when  1  arrested  bim  if  I  would 
let  him  j;..  he  woiihl  -o  out  and  leave  the  gronini-. 
I  told  hini  if  Kiiiir  said  so  it  wa^  all  right.  He 
went  over  to  see  Kin-  do  nol  know  what  pasw-d 
between  tlieiii,  Imt  he  w;is  not  released  hut  was  sent 
on  to  the  .-lalioii-lionse."  Witness  then  gives  fiirtluT 
details  of  the  arrest  and  deM.Tihes  the  grounds  iuid 
the  ]dae('  where  the  arre.'it  wa,-  made,  and  proves  l!ia( 
lioiws    ami    vehicles    were    not     allowed     at     that    pfiiee. 

The  ]daia(ilf  iiinis,>If  testities,  among;  other  fliinL'*. 
lliat  wlien  arn-t.'<l  l)y  Si^awell,  lie  asked  him  what 
he  had  done,  and  was  t.dd  by  Seawell  that  he  did 
not  know,  imt  that  it  was  defendant's  orders.  lie 
projiosi'd  to  leave  the  grounds  and  was  told  to  see 
defendant,  and  whatever  he  said  would  he  alt  right, 
He  went  to  wliere  defendant  w^as  and  asked  him  what 
he  bad  done.  The  only  reply  defendant  made  was 
to  eall  to  two  of  the  polieemen  and  order  tbem  to 
take  pbiintilf  to  (be  ealaho()se  and  lock  him  up. 
Plaintill'  again  repeated  the  question,  and  the  same 
order  was  friven  to  the  polieemen  with  an  oath,  and 
he  was  then  taken  I)y  the  polieemen  to  the  ealaboose. 
The   defendant  wa?   not     examined   as   a    witness. 

It    is    shown     that    about    six   o'olck,    McCabe,  the 
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I'liii^l'  (if  ]H)lice,  released  tiif  plaintiff.  Tliis  was  dooe 
ai  fbe  iiistancp  of  H.  D.  Banii'll,  wlio  afrrcpd  fo  be 
iv<|)fni-iMi>  for  plitinliff's  a]ipearanfe  at  tlie  recordcr'a 
I'iK'-c  at  nine  o'eloolt  next  nmrning.  MeCabc  told 
ilclVnilaiit  thft  same  nifrht  tliat  lie  liad  rcloascd  plaiu- 
tiff.  and  ilctbudaiit  ^aid  lie-  M-aa  glad  nf  it.  Plaintiff 
iin't  defendant  next  niorniitjr  I'lit  did  not  go  to  the 
ri'cnrdfr's  office.  Xo  warrant  was  at  any  time  taken 
"lit,    !ior    other   stepfi    in    the    way    of  a    proriceution. 

No  written  regulations  or  by-laws  of  the  As.socia- 
li'iii  were  introduced,  but  the  oral  testimony  was  that 
l>l;Liiitiff  was  driving  his  team  at  a  jilaet-  where  teams 
ivore  not  allowed,  and  some  two  or  three  witnesses 
("T  the  defendant  testifies  that  he  was  driving  rap- 
iilly  and  recklessly,  and  that  there  was  a  large  nnm- 
I'cr   i»f  people    present. 

There  is  eonfliet  in  the  proof  as  to  whether  or 
"Of  iie  was  drnnk.  There  is  jiroof  tending  to  show 
tli;it  when  plaintiff  was  notified  that  he  was  driving 
at  tile    wrong    plaee,    he    turned    baek. 

Among  other  things  the  jndge  iiistrncted  the  jury 
that  ''It  is  a  misdemeanor  at  eoinmon  law,  and  in 
tliis  State,  for  a  person  to  disturb  the  pnltlic  order 
and  tramiuiiity,"  also,  "to  drive  a  vehiele  recklessly 
"r  riotously  and  through  a  crowd  of  people  to  the 
haKard  of  their  safety,  and  more  espeeially  is  tliis  the 
*ase  if  sueh  driving  be  done  at  a  fair  within  bounds 
s*t  apart  for  the  entertainment  of  people  cm  foot,  and 
veliicles  are  forbidden  there.  And  in  ease  of  mis- 
'H'meanora,  when  eommlfted  in  presence  of  magistrates, 
tney  have  the   jwwer   to   cause   the  arrest  of  the  party 
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without  warrants,  an/f  to  rommit  (o  imprmonment.  The 
mayor  of  a  town  is  a  mafjistrate  uiidor  our  law, 
and  if  yon  find  the  defeiulant  was  at  the  time  of 
th»;  arrost  tlie  mayor,  and  that  the  plaintiff  was 
driving  hi^*  team  in  a  i-cckles:j  niann<?r  upon  the  "fair 
grounds,"  within  the  part  aliowt'd  to  the  jx'Ople  for 
entertainment,  and  to  the  endangermeiit  of  their  Bafity, 
it  was  not  only  proper,  but  the  duty  of  the  defciiil- 
ant  to  cause  his  arrest  and  ejoetiire  fnim  the  grounds, 
and  if  tlie  imprisonment  was  not  ooiitinucd  beyond  a 
reasonable  time  in  whieh  the  plaintiff  could  have  been 
brought  to  trial,  and  if  be  was  disidiarfjftHl  when  ho 
offered  seeurity  for  his  ap|)earaiiee  to  answer  the 
charge,    the   defendant   would    not   be   guilty." 

He  refused  to  charge,  at  plaintiff's  request,  that 
if  plaintiff  was  kept  in  prison  several  houi-s  and  not 
brought  to  trial  after  being  discharged,  defendant 
would    he    a    trespasser    iih    iinth. 

The  verdiet  was,  lui  doubt,  u]>on  tlie  ground  that 
the  plaintiff  was  guilty  of  a  eommon  law  misdemeanor 
in  driving  bis  team  reckJe.-isly  in  the  forbidden  parts 
of  the  fair  ground  to  the  danger  of  the  people  there 
assi-nibled,  and  this  being  in  the  pn'senee  of  tlie  de- 
fendant, be,  as  !L  magistrate,  was  justified  in  order- 
ing  his   arrest   and    imprisonment   without    warrants. 

NeitJier  of  the  special  pleas  under  wJiieli  the  de- 
fendant undertook  to  justify  the  arrest  set  up  this 
defense,  TJiey  do  not  distinctly  aver  that  the  plain- 
tiff had  eommitti'd  any  eriminal  ottense  or  misde- 
meanor against  the  laws  of  the  State.  The  Hrst  ot 
these    s<'veral    picas    iivers  tlial   the  jdaintiff  "was  guilty 
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of  violating  the  rules  and  regulations  of  said  Asso- 
ciation on  the  grounds  thereof,  and  of  otherwise  de- 
meaning himself  in  a  disorderly  way."  The  other  is 
in  substance  the  same,  that  is  to  say,  "that  the 
plaintiff  was  then  and  there  deporting  himself  in  a 
disorderly  way  and  in  violation  of  the  rules  and  rep- 
nlations  of  the  Association."  Neither  of  these  pleas 
aver,  with  sufficient  certainty,  that  the  plaintiff  had 
committed  any  offense  justifying  his  arrest,  either  with 
or  without   a   warrant. 

It  has  not  been  shown  that  it  is  a  misdemeanor  to 
violate  the  rules  and  regulations  of  the  Association, 
and  the  averment  that  he  was  demeaning  or  deport- 
ing himself  in  a  disorderly  way,  is  altogether  too  gen- 
eral, to  show  the  commission  of  a  misdemeanor.  At 
any  rate,  the  pleas  do  not  aver  that  the  plaintiff  ha«f 
been  guilty,  in  the  presence  of  the  defendant,  of  com- 
mitting the  misdemeanor  defined  in  the  charge,  of 
recklessly  driving  his  team  of  horses  among  a  crowd 
of  people. 

But  if  this  defense  were  properly  pleaded  is  the 
charge  eorrecf?  Has  a  magistrate  the  jw^ver,  when  a 
misdemeanor  is  committed  in  his  presence,  to  cause 
the  arrest  of  the  offender  iiiul  cmimiif  liim  lo  imprit- 
mmeid* 

"Where  a  public  offense  is  committed  in  the  pres- 
ence of  a  magistrate,  he  may,  by  verbal  or  written 
order,  command  any  person  to  arrest  the  offender,  and 
may  therelbn^  proceed  as  if  he  had  been  hronglit  be- 
fore him    on    a    warrant   of  arrest":     C'lde,   sec.    5036. 

That   is   to   say,   he    may    proceed   to  a   hearing  and 


I'Xiiniiiiiitioii  ()(■  the  case,  ami  tii  <lval  with  the  of- 
Ibnih'r  accdrdiiijj'  to  hiw.  Bat  "iin  jrtsoii  can  be 
oommitti'd  to  [irisini  fi>r  any  oriiainal  matter  until 
examination  ho  lirst  Inul  bL'forc  some  mafristrate": 
C.Kh'.    see.    .-,017. 

Ami  "wlieit  the  defemlant  is  hroiijrht  l.ef.tre  a 
mafjistrate,  cillier  with  or  without  a  warrant,  on  a 
eharge  oi"  haviiii;  eommitted  a  jnihlif  ofl'ense,  the  niag- 
istnito  shall  Iiilorin  him  of  the  odeiise  with  which  he 
is  eharffcd,  anil  to  his  ri;:ht  to  tlic  aid  of  counsel 
in    every  sfa.iie    of  the  jiroc-eetliii};":     Code,  see.   oO-iS. 

"Tlie  nuifristrate  sliall,  a^  simn  as  may  he  after 
the  deCendant  appears,  or  if  the  defendant  rer|nirc  the 
aid  i.ii  eoiiusel,  after  waiting  a  rea^;otlal)le  time  there- 
for,   proeeed    to    examine    the     ease":     C<Kie,    .sec.    .')()-J0. 

"  The  maf^istratc  may,  however,  for  flood  eaiisi', 
ailjonni  flie  examination  I'rom  time  to  time,  without 
the  consent  of  the  defendant,  not  cxecediny:  three  days 
at    any    one    time":     Code,    .-iee.    CCil. 

"And  if  in  such  ca.-^'  the  off'eo.-ic  is  not  baihihie, 
or  if  the  defeiiilant  does  not  jrive  tlie  hail  required, 
he  sliall  be  eommitted  to  jail  in  the  meantime,  and 
if  the  offense  is  iiaihdde,  tlio  defendant  may  {rive  bail 
in  such  p^um  as  tlie  majrii-trate  directs,  for  hi.s  api^ar- 
anco    for    .such    fui-ther   examination";     Code,    sec.   oO.Ji. 

Wliile,  theri.forc,  a  majriwtrate  may  order  the  ar- 
rest of  any  one  for  a  jniblio  oficnw  committed  in 
his  presciieo,  he  has  no  jiower  to  at  once,  without  an 
examination  or  hearing,  or  without  infbrnung  the  of- 
fender of  the  eharge  a^iinst  him,  eoinndt  him  to 
prison.        If  there     he     jjood     cause    for    jwstponing  the 
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hearing,  and  the  offender  fiiil  to  give  bail  in  a  bail- 
able case,  then  he  may  be  committed  nntil  the  hour- 
ing.  But  for  a  magistrate  to  order  the  arrest  of 
anj'  one  for  a  niis<1cmeanor  committed  in  his  pres- 
ence, and  at  once  without  a  hearing,  or  without  cause 
postiwning  the  liearing  to  another  time,  or  giving 
him  an  opiK)rtnnity  to  have  counsel  or  give  bail, 
peremptorily  order  him  to  prison  is  contrary  to  the 
ven,-  spirit  of  our  bill  of  rights  and  the  iwinted  pro- 
visions  of  our   statutes. 

"We  do  not  mean  to  abridge  the  power  of  officers 
to  arrest  and  hold  offenders  in  custody  until  their 
cases  arc  brought  to  a  hearing.  But  the  magiatrato 
has  no  power  except  as  above  indicated,  to  order 
them  to  prison  iu  advance' of  a  hearing.  And  where 
one  in  arrested  without  warrant — committed  to  prison 
without  a  hearing — and  then  disc-harged  without  other 
stejis  being  taken  against  him  to  bring  the  case  to 
a  hearing,  the  person  making  or  causing  the  arrest, 
will,  according  to  some  of  the  authorities,  be  a  tres- 
passer af>  initio  without  r(^gard  to  whether  the  per- 
son imprisoned  may  or  may  not  have  committed  an 
Offense:  Shde  v.  Parker,  (7-^  N.  C.,)  22  Am.  Rep., 
669;  £ro<ick  v.  Slcnloii  (108  Mass.,)  11  'Am.  390. 
But  this  must  not  be  understood  as  meaning  that 
an  arn.'st  and  prosecution  cannot  be  abandoned  with- 
out mndering  the  officer  liable  as  a  trcsi>asscr  from 
the  beginning.  If  the  arrest,  in  the  first  instance, 
be  lawful,  and  it  be  not  carried  to  the  extent  of  an 
Dnauthorized  and  illegal  commitment  to  prison,  then 
y  by   consent    or    the   leniency   of  the   ofiieer,   the   of- 
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feiider  he  n'li-ased  wJtlioiit  otlier  steps  being  taken, 
the   officer   would   not   be   liable. 

Whether  or  not  his  Hunoi-  meant  to  say  that  a 
uiagiiitrate  has  the  |>o\ver  to  order  the  arrest  of  any- 
one for  the  commission  of  a  mi.idomeanor  iu  his  pres- 
ence and  to  commit  him  to  priscin  without  a  hearing, 
the  langmijre  has  this  eonstniction,  and  it  was  (irobably 
so  understood  i>y  the  jury,  as  there  in  no  reference 
to  the  duty  of  tlie  magistrate  to  pmeeed  U>  examine 
the  ease  or  to  aUow  the  ottender  to  give  bail,  if  the 
hearinf;  be  i>ostix>ned.  AVe  tliink  the  charge  as  ap- 
plied to  the  pleading  and  proof,  is  erroneous  in  the 
particulars   indicated. 

The  judgment  must  therefore  lie  reversed  and  the 
cause    remanded   for   a   new    trial. 
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432  KNOXVILLE: 

Sc\>li]u  v.   Itluckfonl. 

Halhekt  B.  Case  for  tnistce, 

Frekmax,  J.,  delivered  the  oinnioti  of  the  oimrt. 

This  case  is  before  us,  as  tu  Jno.  D.  BJaekfon!, 
the  iiiurtiigor,  oil  ajipca],  aiitl  as  to  toinplaiiiam, 
Shultz,   by    writ   of  error. 

The  bill  is  filed  by  Shultz,  a  creditor  of  Bla.k- 
ford,  by  jiidgiiieiit,  iiiehi<liug  eosts,  aniotiiiting  to  alwiil 
$80,    on    the    followiii};;    state    of  facts: 

Blackford  had  eonvcyed  the  tract  of  land,  uoar 
the  eity  of  Cliattaiioofta,  to  Case,  in  trust,  to  secure 
a  debt  of  some  six  hundred  dollijrs.  This  coiivey- 
iiiade  ill  Mareli,  1878,  tlie  note  having 
jiitlis  to  run,  the  property  to  be  sold  hy  tlie 
case  of  default  of  payment.  The  debt  «asi 
and  the  trust  not  exeeiited,  or  any  stejw 
do  so,  when,  on  the  .'t.!  of  March,  I  SSI, 
was  tiled  to  have  the  trust  enforced,  the 
lantl  sold,  and  any  surplus  arising  from  the  sale,  ap- 
propriated to  the  payment  of  complainant's  debt. 
Some  weeks  after  service  of  proee!?s,  the  trustee  ad- 
vertised the  property  for  sale  niider  the  power  cou- 
tained  in  the  deed.  Thercu[H>n,  the  trustee  anil  cred- 
itor, under  the  deed  of  tnist,  filed  their  answer,  in 
which  the  fact  that  the  property  was  then  advertised  for 
sale  is  stated,  and  the  trustee  insists  on  his  right^to 
proceed  with  said  sale  iinder  the  power,  and  declines 
to  waive  bis  right  to  execute  the  trust  and  pay  the 
note  and  exiwnses  out  of  proceeds  of  the  sale.  The 
trustee,   however,   says   that    if    (he   land   so   i?ol(l  shall 
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bring  more  than  enough  to  pay  the  debt  and  ex- 
penses of  the  trust,  he  is  willing  to  pay  the  balance 
into  court  to  be  disposed  of  under  the  orders  of  the 
court. 

The  bill  having  been  taken  tor  confessed  as  to 
Blackford,  was  heard  as  to  the  other  parties,  when 
the  chancellor  declared  a  lien  in  favor  of  complan- 
aotri,  on  the  surplus,  by  virtue  of  their  bill.  He 
rwognized  tlie  right  of  the  trustee,  howevci-,  to  refuse 
to  jx'rniit  the  sale  to  be  made  by  the  court,  or  under 
its  direction,  and  simply  declares  the  lien  and  makes 
his  decree  on  the  assumption,  that  inasmuch  as  the 
party  had  submitted  to  pay  over  the  surplus  to  be  dis- 
pensed of  by  the  court,  he  could  dispose  of  this,  and  so 
directs  it,  when  paid,  to  be  jmid  over  to  couiplainaut. 
Case,  the  trust^^e,  on  this  basis  is  ordered  to  pay  the 
6«q>lus  into  court,  after  paying  debt  and  expenses  of 
trust.  He,  however,  then  pi-oceeds  to  declare  that,  if 
tile  trustee  fail  to  sell  under  the  deed  of  trnst  with- 
in three  months,  the  master  shall  proceed  to  sell  the 
land  and  pay  off  the  prior  liens,  and  complainant's 
debt,  and  if  the  dei>t  is  not  paid  by  this  process,  he 
then  orders  execution  to  issue  for  any  balance  re- 
maining '  unpaid. 

The  latter  part  of  this  decree  antjigonizcs  the  as- 
.'iutuption  of  the  first  part,  that  the  trustee  had  the 
right  to  refuse  to  allow  the  sale  t<i  be  made  by  the 
'-■oiirt,  if  literally  construed,  becau.te  it  does  not  pro- 
pose to  do  so  in  case  of  failure  to  sell  within  the 
time  prescribed  by  the  court.  It  was  contended,  that 
the  court  simply  meant  to  allow  the  trustee  to  sell 
28— VOL.  9. 
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subject  to  tliL'  ordiT  of  the  court  as  to  the  timo  in 
which  it  aliiuild  bj  dune,  and  when  Ills  sale  was  re- 
ported uiid  surplus  as(:  IT  tallied,  then  the  appropriation 
to  be  made.  That  the  trustee  was  of  necessity  to  be 
iQ  Konie  degree  under  the  direction  of  the  court  is 
Keen,  l>y  supposing  that  after  tlie  sale  he  liad  refused 
or  failed  to  re|wrt  as  required,  it  could  not  be  ipies- 
tioned  that  it  would  have  been  the  right  and  duly 
of  the  court  to  compel  him  to  make  said  report,  and 
pay  into  court  such  surplus — otherwise  the  court  bad 
made  a  decree  which  it  eould  not  have  exeeuled, 
which   would    be   absurd. 

Passing  from  this,  the  real  question  iu  the  case  is, 
wbetlier  the  court  erred  iu  holding  aud  decreeing,  that 
upon  the  refusal  of  the  trustee,  and  his  insisting  <>□ 
his  right  to  proceed  with  the  sale  under  the  powiT, 
after  complainant  had  filed  his  bill,  there  was  error? 
This  is  the  turning  poiut  in  the  ease,  because  the 
refusal  of  the  court  to  ojHin  the  biddings  was  based 
on  the  proposition  that  the  sale  was  one  the  eouri 
had  no  control  over — not  made  under  its  deere*' — and 
therefore  the  court  had  nn  jurisdiction  over  the  sale, 
and  no  authority  to  act  on  the  application  to  o|)eu 
the  biddings.  He  thus  eoustrued  his  own  decree  and 
acted   oil    it. 

It  has  been  held  by  this  court,  in  the  case  uf 
Fulgiim  V.  CoHon,  after  careful  cunsideration,  that  a 
judgment  creditor  had  the  right,  without  the  consent 
of  the  niortagee,  or  any  prior  encumbrancer,  to  file  a 
bill,  have  the  mortgage  or  tni.st  enforced,  an  account 
taken    of  the    mortgage    or    trust    debt,   and    the   prop- 
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erCy  sold  for  tlic  paymunt  of  tlie  ilebt  secured,  and 
after  paying  expenrfcs  of  the  tnist,  and  seciirt'd  debt, 
tiie  surplus  to  be  appropriated  by  a  decree  of  the 
court   to    his   own  judfjment. 

The  principle  of  this  cai^e  had  been  tiunuunccd  by 
iIlIs  court  in  ]$'-i2.  Cloud  v.  Ilamilfon  &  Litton,  3 
Yir.,  81),  the  Chief  Justice  saying:  "Our  practiee  is 
to  sell  ill  aid  of  the  execution  at  law,  giving  the 
iquitablc  owner  and  debtor  time  and  leave  to  satisfy 
rlic  debt,  when,  if  this  be  done,  the  bill  is  diHmistied, 
and  all  collateral  litigation  arising  incidently  among 
il<.'fuudants  cea^ses."  He  further  stated  the  rule  that 
if  the  prior  incumbrancer  desired  relief  independent 
i)f  the  judgment  complainant,  his  remedy  was  either 
by  a  cross-bill,  or  an  original  bill  to  euforoe  his  en- 
cumbrance. We  should  say  a  bill  in  tJiis  nature  of 
a  cross-bill  is  the  appropriate  remedy.  The  like 
]iractice  is  suggested  in  the  opinion  of  Judge  McFar- 
iiiid,  in  the  case  of  Fulgmit  v.  L'uUon,  6  Lea,  590, 
wJiere  it  is  said  the  mortgagee  or  encumbrancer  should 
not  be  delayed,  but  allowed  to  proceed  to  sell  either 
under  his  power  or  decree  of  the  court,  leaving  the 
'ither  parties   to    litigate   over   the   proceeds. 

The  principle  conceding  that  a  creditor  of  the 
mortgagee  has  rights  as  agaiu:^t  tiie  property  of  his 
ilt:t)tnr,  though  mortgaged,  is  im])]icd  in  the  liolding 
'if  the  English  courts,  tliat  afler  an  account  had,  and 
lieiree  of  foreclosure  to  which  sul)se(jiient  creditors  are 
"lit  [urtics,  an  allegation  and  proof  of  collusion  in 
t;ikii)g  the  aeeount,  it  will  be  opened  at  the  suit  of 
-iich   creditor,   in    order    that     tlie   property   shall    only 
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be   charged    with     the    trut    sum   due:     See    Roinni  v. 
Mercer,    10   Hum.,   361-2,  and   cascH   cited. 

If  theae  principles  are  conceded,  then  it  follows,  that 
on  such  a  bill  as  the  present  the  complainant  has  the 
right  to  have  the  trust  enforced  under  the  decree  of 
the  court,  the  account  taken  in  the  first  place,  aud 
the  whole  sale  subject  tn  the  direction  of  the  court 
in  order  that  it  be  fairly  dune,  and  hla  rights  pro- 
tected and  enforced.  It  was  so  held  in  the  oust 
referred  to,  6  Leu,  601,  and  for  the  sound  reason 
that,  "  to  alhtw  the  mortgagee  to  proceed  to  sell 
ander  the  |>owor,  independent  of  the  control  of  the 
court,  would  put  it  in  his  jwwer  to  defeat  the  right 
of  the  complainant  in  the  bill  entirely,  and  even  to 
allow  him  to  file  a  separate  independent  bill,  might 
Iiave  tlie  same  effect,  the  complainant  having  qu 
power  to  compel  the  party  to  proceed  in  sucli  indt- 
peudeut  case.  In  fact,  if  the  right  to  file  the  bill 
by^  the  creditor  is  allowed,  aud  to  enforce  tlie  tru.«l 
in^  order  to  the  a. "certain m en t  and  appropriation  of  the 
surplus,  then  it  must  be  enforced  inde))endeut  of  tho 
trust-ec  or  prior  encumbrancer,  for  if  subjected  to  hi:i 
option  or  con.scnt,  then  it  is  not  a  right,  but  only  a 
pcrmiissinn,   and   could   not   be   enforced   at   ail. 

We  therefore  conclude  in  accord  with  the  case  of 
Fiilgtim  V.  Cotton,  that  if  the  decree  of  the  chancel- 
lor is  rightly  ciiuf-trucd  by  him,  as  not  ordering  a 
sale,  and  the  sale  not  made  under  complainant's  hill, 
then  it  was  erroneous,  aud  complainant  was  entitled  to 
have  a  sale  made  under  the  direction  of  the  court, 
and   subject   to   its   revisiou   and   control.       Such  a  sale 
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as  would  be  subject  to  all  the  incidents  of  a  ckaa- 
ctrj'  sale.  We  do  not  mean  to  say,  it  is  impera- 
tive that  the  court  should  take  the  sale  out  of  the 
hands  of  the  trustee,  where  he  is  willing  or  desires 
to  make  it.  It  being  an  execution  of  the  trust  by 
decree  of  the  court,  he  may  well  be  directed  by  the 
wurt  to  make  the  sale,  and  be  appointed  special 
(■ommissioner,  if  need  be,  for  tliis  purpose.  But  the 
sale  should  be  made  under  the  decree  of  the  court, 
and  as  wc  have  said,  subject  to  all  the  incidental 
control   and   direction   in   ordinary   chancery   sales. 

This  case  well  illustrates  the  necessity  of  the  rule 
we  have  stated.  It  is  clearly  shown  that  the  prop- 
erty has  been  sold  at  a  great  disadvantage,  that  the 
creditor,  who  alone  bid  for  it,  has  obtained  it  at  a 
large  undervaluation ;  for  one  piece  an  advance  bid 
is  offered  in  cash  of  fifty  per  cent,  yet  the  chancel- 
liir  held  he  had  no  power  to  give  relief  because  the 
s^le  was  not  made  by,  or  under  the  direction  of  the 
eonrt.  It  is  made  in  the  course  of  a  proceeding 
properly  instituted,  in  which  the  complainant  was  le- 
pilly  entitled  to  have  the  land  sold;  and  yet  the 
chancellor  has  refused  the  relief  and  permitted  a  sale 
by  the  trustee,  where  the  rights  of  complainant  are 
ignored,   and   may    be   sacrificed. 

The  result  is  the  original  decree  will  be  reversed, 
and  a  resale  ordered  in  accord  with  the  terms  and 
''iiti)rcctnent  of  the  trust.  The  respondents,  Siters  and 
Case,  will  pay  the  costs  of  this  court.  Costs  of  court 
l>e]ow  to  be  disposed  of  by  the  chancellor  in  fiual 
Jisposition    of  the   case. 


4:W  KXOXVILLE: 

Schullz  V.  Blackford. 

Cooi'ER,  .T.,  (lolivprctl  tlio  following  dis-'^oiiting  ojiiii- 
ion; 

I  am  uiiabk  to  concur  with  my  brother  judge-'  in 
the  conclusion  rcachwl  in  tliis'  ease.  The  mortga^'cr 
declined  in  hi?*  answer  to  assent  tii  a  sale  by  thr 
i-onrt  of  his  interowt  in  the  mortfpigcd  property,  anil 
insisted  upon  bis  rifjbt  to  stdl  under  the  pi)wer  L<m- 
ferred  by  the  contract.  I  am  of  opinion  that  tlii' 
court  has  no  authority  to  interfere  with  the  oblii;;i- 
tion  of  a  valid  contract  of  mortgage,  except  uix>n  thi' 
application  of  one  of  the  contracting  i)arfies  npnn 
good  cau.se  shown,  or  upon  the  application  of  sonii- 
person  legally  entitled  to  be  subrogated  to  the  shoes 
of  one  of  the  contracting  parties,  and  then  only  the 
extent  of  the  rights  of  such  party.  It  is  upon  tin' 
latter  ground  that  a  creditor  of  the  mortgageor  is  jxt- 
mitted  to  redeem  by  tb«^  payment  of  the  mortgas'' 
debt  whenever  the  inortgiigc()r  might  thus  redeem  Tlio 
creditor  cannot  claim  any  higher  or  different  right* 
than  tho.se  of  the  debtor  whose  interest  he  is  seekiiiir 
to  subject.  He  may  sell  the  eutirt!  estate  with  thr 
assent  ol  the  mortgagee,  for  the  latter  is  entitled  i'> 
such  a  sale.  There  is  no  authority  for  anything  fur- 
ther in  Cloud  V.  Ilumilton,  3  Yer.,  81.  In  that  caM> 
the  lien  creditor  acquiesced  in  the  decree  of  sjilc. 
That  decree,  it  sufficiently  appears,  was  that  tin- 
debtor  jwy  the  complainant's  debt  within  a  given 
time,  and  on  failure  that  the  land  be  sold.  Under  this 
decree,  the  lieu  creditor  might  be  deprived  of  its  benefit- 
either  by  a  voluntary  dismissal  of  the  bill  by  the  com- 
plainant, or  by  tlie  payment  by  the  debtor   of  the  coin- 


SEPTEMBER  TERM,  1882. 


I)Iaiiiant'8  debt  before  a  sale.  Tho  lien  creditor, 
therefore,  moved  the  court  that  the  decree  be  modi- 
ficd  so  as  to  reiiuire  the  debtor  to  pay  the  lien  debt 
lirst  within  a  given  time,  and  on  failure,  that  the 
land  be  sold  in  sati.sfaetion  of  that  debt.  Bitt  the 
court  declined  to  make  tiie  modllicatioii  becanse  the 
lien  creditor  could  only  entitle  himself  to  such  relief 
hv  a  bill  filed  fiir  the  |)nr|K)fie.  It  has  been  re- 
peatedly held  by  this  conrt  thjit  a  mortgafree  may  en- 
foree  his  riglita  without  reference  to  eitlicr  prior  or 
Knbsequcnt  ciicumbranecrK:  MiiiiM  v.  Mimx,  1  Hum., 
42o;  Jto'run  v.  Merm;  10  Hum.,  ^'}i> ;  Fl>-t<-hiT  v. 
CnlfmtiH,  2  Head,  ;J84.  It  is  difficult  to  see  how  a 
wditor  can,  by  the  UK'n-  filing  of  ii  bill,  to  reach 
liis  debtor's  equity  of  redemption,  aei|uire  a  higher 
riftht  than  an  eneumbranecr  by  contract  or  by  jndg- 
nifiit.  The  mortgagee,  it  wenis  to  nie,  fitill  has  the 
riclit  to  execute,  or  enforcT  his  contrai-t  su-corUing  to 
its  terms.  To  cut  dowu  the  feeurity  by  the  costs 
«t'  fn  judicial  proceeding  and  sale  when  the  eon- 
tract  stipulates  for  a  diflercnt  mode,  which  neither  of 
the  contracting  parties  seeks  legally  to  interfere  with, 
Mwms  to  me  to  he  an  unauthoriaed  violati<in  of  con- 
Iftict  rights.  I  concede  that  the  pn'scut  <lecision  is 
in  accord  with  the  principles  enunciated  in  Fnigum 
V.  Cotton,  6  Ijca,  590.  1  was  incompetent  to  sit  in 
that  ease  and  did  not  participate  in  the  decision.  I 
dissent,  respectfully,  from  its  rulings,  and  from  the 
opinion  sanctioned  by  the  majority  of  the  court  in 
tlie  present   case. 
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Jacoh  Carter  v.  Thr  State. 

Cbihinai.  I^»v.  Macoailufl  i^  jury.  Nev  trial.  A  verdict  will  be  set 
aside  nnd  a,  new  trial  awarded,  where  the  officer  in  charge  of  a  jiirv 
on  a  trial  for  niiinler,  jierniils  them  to  read  a  newspaper  article 
niMiiiT  the  trial  o(  the  case. 


PHOM    HAMILTON. 


Appeal  in  error  from  the  Circuit  Court  of  Hamil- 
ton   county.       D.   C.   Trewhitt,  J. 

Lbmis   Shbi'herd  and    W.    L.    Eaken    for    Carter. 

Attorn  ky-Gkn  ERA  L   Lea   for   tlie   Stat« 

Deaderick,  C.  J.,  delivered  tlie  opinioD  of  the  court. 

Carter  was  convicted  in  the  circuit  court  of  Ham- 
ilton county,  of  voluntary  manslangliter  and  sentenced 
to  seven  years  imprisonment  in  the  penitentiary  of  the 
State,    and    has    appealed    to   this    court. 

The  bill  of  exceptions  embraces  only  the  affidavits 
of  jdefcndant,  some  of  the  jurors,  and  others,  which 
were  read  in  .support  of  the  motion  for  a  new  trial, 
and   counter  affidavits   introdticoH    by   the   State, 

Xone  of  the  evidence  adduced  upon  the  trial,  is 
contiined  in  the  record,  and  of  course  we  presume  it 
was   sufficient   to  support   the    verdict. 

The  application  seems,  from  the  record,  to  be  founded 
solely    uj)on    the    imputed    misconduct  of  the  jury  in  re- 


SEPTEMBER  TERM,  1882. 


Curter  i-.  The  State. 


ceiving  and  reading  newspaper  notices  of  the  homicide 
and  incidents  of  the  trial,  which  were  not  in  evidence- 
Some  attempt  is  also  made  to  show  that  there  were 
improper  communications  between  some  of  the  jury  and 
other  persons.  But  the  facts  disclosed  by  the  affida- 
vits, do  not  support  this  charge.  We  have  not  been 
furnished  with  any  brief,  or  memorandum,  from  either 
the  prosecution  or   defense. 

The  trial  began  April  1,  and  ended  April  4,  1882, 
snd  defendant's  affidavit  states  that  on  the  2d  of  April 
an  article  appeared  in  the  '^Chattanooga  Times,"  writ- 
ten or  furnished  by  Mr.  Everett,  one  of  the  counsel 
for  the  prosecution,  purporting  to  give  a  "history  of 
the  homicide  for  which  affiant  was  on  trial,"  and  "to 
give  the  facts  of  affiant's  connection  with  said  homi- 
ciile." 

The  article  is  set  out  in  the  affidavit  and  is  headed; 
"The  Evans  Murder — After  four  years  of  delay  the 
accused  murderer,  is  at  last  on  trial."  The  article 
gives  the  names  of  the  jury,  and  the  counsel  engaged 
ia  the  cause,  and  then  states  Evans  was  killed  while 
returning  from  a  corn  husking;  that  he  was  waylaid 
anJ  received  nearly  one  hundred  shots  in  his  body. 
That  Carter  (the  defendant),  three  England  brothers 
and  John  Goldstein,  were  suspected  of  having  done 
the  deed  through  mere  wantonness,  Init  the  four  last 
succeeded    in   escaping. 

The  article  further  states  that  the  trial  had  been  de- 
layed for  four  years  on  account  of  the  tailure  of  Carter's 
lather,  who  was  one  of  the  most  im]X)rtant  witnesses 
against  him,  to  appear;    and  that  he  was  arrested   on  at- 


KKOXVILLE; 


Cnrter  r.  The  S 


tachment  and  placed  ia  jail  six  months  ago,  to  secure 
his  atfenitance.  A  circum^tantiul  acooimt  of  the  rob- 
bery of  a  train  by  the  James  gang,  detailed  by  one 
of  the  gang,  appeared  in  the  ^ame  paper,  and  is  set  out 
in  full,  AIho  a  further  account  of  the  murder  of  Evaus, 
appeared  in  the  same  piijKT   the   next   day,   3d   of  April. 

The  proof  of  the  publication  of  the  articles  sub- 
stantially as  slated,  is  sat i.s factory.  And  if  such  pub- 
lication was,  in  fact,  tit  tbe  bandti  of  the  jury,  and 
read  by  tnem,  or  any  of  them,  we  think  it  would  be 
sutlicient  reason  for  granting  a  new  trial.  It  is  well 
established  by  re}>eated  adjudications  of  this  court,  that 
the  verdict  of  the  jury  must  be  founded  alone  u[Kin 
the  evidence  delivered  in  ojien  court  in  the  presence  of 
the  judge  and  the  parties:  1  Swan,  63;  6  Hum., 
275;     1    Baxt.,   241;     3    \Vh.,   sec.    3l3(J. 

At  an  early  day,  it  wa."?  held  if  the  jury  receive 
pa|)era  not  submitted  in  evidence,  and  a  conviction  U 
had,  whatever  the  papers  may  be,  a  new  trial  should 
be  granted,  unless  defendant  occasioned  the  error:  S 
Wharlon,  sec  313H.  citing  ■>  Hale  P.  C,  308;  5 
Mass.,  4it5.  Subsequently  this  doctrine  was  moditieil 
in  Massachusetts,  and  it  was  held  that  where  a  [taper 
was  taken  out  by  the  jury  by  accident,  and  it  was 
shown  that  it  wa.i  not  openorl,  the  verdict  was  not 
vitiated:  o  Pick,,  2116.  And  whi-re  articles  referring 
to  the  case  on  trial,  were  cut  out  of  newspapers  hy 
the  officer,  anil  the  papers  were  then  handed  to  the 
jury,  it  was  held  that  tins  was  an  irregularity  in  the 
officer,  but  did  not  vitiate  the  verdict:  3  Wharton 
C.    L.,   sec.   ol;{7. 
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The  question  then,  for  our  determiQatioD  is,  were 
these  article,  or  any  of  tliem,  in  relation  to  this  hom- 
icide,  before   tbe  jury? 

Defendant  introduced,  in  corroboration  of  his  own 
statementj  the  affidavits  of  Jas.  L.  Whiteside,  V.  S. 
Whiteside,  Thomas  Crewa,  E.  A.  Norris  and  Geo.  W. 
Ochs.  The  first  four  named,  being  jurors  in  the  case, 
md  Ochs  the  person  who  published  the  article,  or 
reported  it  for  publication.  Jas.  L.  Whiteside  stated 
that  the  deputy  sheriff  who  had  the  jury  in  charge, 
famished  them  two  copies  of  the  "Times"  of  2d  of 
April.  Afler  cutting  out  the  article  heretofore  re- 
ferred to,  in  relation  to  the  killing  of  Evans  and  the 
trial  of  Carter,  aud  the  arrest  and  imprisonment  of  his 
ftther  as  a  witness,  he  handed  the  slips  cut  out  to 
H.  F.  Rogers,  who  laid  it,  or  them,  oil  the  counter 
of  the  cigar  stand  at  the  hotel  where  the  jury  were 
staying;  that  he,  .Tas.  L.,  took  up  the  slip  and  read 
it  and  handed  it  to  another  member  of  the  jury.  The 
Brticle  was  the  same  headed  the  "Evans  Murder."  He 
states  that  on  the  next  day,  3d  of  April,  the  officer 
purchased  some  copies  of  the  "Times"  of  that  date, 
containing  an  article  about  the  defendant,  that  he  cut 
this  article  out  of  this  pai>ers  and  tore  it  up,  throw- 
ing the  pieces  down,  and  he,  affiant,  picked  up  some 
of  the  pieces,  but  could  not  place  them  so  as  to  read 
the  article. 

V.  8.  Whiteside  states  that  on  the  2d  of  April, _ 
the  officer  bought  some  copies  of  the  "Times"  of  that 
date,  cut  out  the  article  referred  to,  and  left  the  ar- 
ticle  lying   on    the   counter   in    the   office   of    the   hotel; 
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that  Jas.  L.  Whiteside,  another  juror,  picked  up  the 
elip  which  ha<l  beeii  cut  from  the  paper,  and  affiant, 
and  Jag.  L.,  and  several  other  jurors  read  it,  while 
the  trial  was  in  ])n>gres8 ;  affiant  also  states  that  he 
picked  up  a  "Times"  of  the  2d  of  April,  from  a  table 
in  the  court  room,  which  had  not  been  cut,  and  read 
the  same  article  in  that  paper.  He  and  Jas.  L.  both 
state  that  they  were  not  aware  that  there  was  any- 
thing wrong  in  reading  that  article  while  they  were 
on    the  jury. 

Thomas  Crews  says  he  saw  the  officer  cut  the  slips 
from  the  "Times"  of  the  2d  of  April,  and  hand  them 
.  to  H.  F.  Rogers,  and  he  saw  Jas.  L.  Whiteside  read- 
ing said  slip,  and  his  best  impression  is  that  jurors 
E.  A.  Norris  and  V,  L.  Whiteside  also  read  it.  Nor- 
ris  had  the  sli]>s  after  the  trial  and  showed  it  to  af- 
fiant. 

E.  A.  Norris  says  on  2d  of  April  the  officer  having 
charge  of  the  jury  purchased  several  copies  of  the  "  Timies" 
of  that  date,  and  cut  out  the  article  referring  to  the 
trial  of  defendant,  and  handed  the  papers  to  the  jury; 
that  one  or  more  of  the  slips  cut  out  were  placed 
upon  the  counter  of  the  hotel,  and  that  Jas.  Ij.  White- 
side and  several  other  jurors,  got  possession  of  said 
article  or  articles,  and  read  their  contents;  that  next 
day,  the  3d  of  April,  the  officer  purchased  some  papers 
of  that  date,  containing  an  article  about  the  prisoner's 
.connection  with  the  homicide,  which  he  cut  out  of  the 
papers,  and  tore  op,  and  the  pieces  were  picked  np 
by    said   Jas.    L.    Whiteside,   and   preserved   by   him. 

Ochs    states    that    the    facts    published   in   his   paper 
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were  furnished   by   Everett,   counsel   in   the  proseoutioo. 

Six  other  jurors,  with  more  or  less  of  positiveneBS,. 
and  the  officer  id  charge  states  that  the  slips  cut  out 
of  the  newspapers  were  destroyed,  and  none  of  them 
were  read    by   any   of  the  jurors. 

One  of  these  Jurors,  in  an  explanatory  affidavit,, 
says  he  does  not  mean  to  say  that  the  four  jurors 
iatroduced  by  defendant,  might  not  have  seen,  or  read 
the  slips,  but  if  they  did,  he  did  not  know  it,  and 
as  to  the  other  five  jurors,  their  statements,  might 
well,  in   like   manner,   be   qualified. 

Although  the  probabilities  are,  that  all  the  jurors  would 
have  noticed  the  slips  in  the  hands  of  their  fellow- 
jurors;  yet,  as  there  were  amongst  them  some  five  or  six. 
mutilated  copies  of  the  "Times"  of  the  2d  and  3d  of 
April,  it  is  not  incredible  that  a  slip  might  have  been, 
read  before  them  without  attracting  special  attention — at 
all  eventfi,  four  of  the  jurors  speaking  from  their  personal 
knowledge,  so  testify.  They  are  not  impeached,  only 
so  far  as  the  presumed  contradiction  as  to  the  facte  of 
other  Jurors  and  the  officer,  may  be  supposed  to  be 
as  impeachment. 

The  officer  says  that  he  tore  up  the  slips  from  the 
three  papers  furnished  the  Jury  on  the  2d  of  April, 
and  that  he  did  not  place  any  of  them  on  the  coun- 
ter. Jas.  L.  says  that  the  officer  handed  the  slips  to 
H.  F.  Rogers,  who  put  them  on  the  counter.  V. 
S.  Whiteside  says  the  officer  left  the  slips  lying  upon 
the  counter.  Crews  said  the  officer  handed  the  slips 
to  Rogers.  Norris  says  one  or  more  of  these  slips 
were  placed   upon   the   hotel   counter.       Rogers   says   he 
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(lid  not  put  thfi  slips  on  the  coniitor,  hut  his  imprea- 
sion  is  that  Phillips  (the  officer),  lai<!  one  of  them  on 
the   coiint^T. 

None  of  these  witnesftea  .^peak  of  the  officer  tearing 
up  and  throwing  away  the  slips  of  the  2<i  of  April, 
and  of  -Tns.  L.  Whiteside  pickin^r  tliera  np  and  trying 
to  fit  the  pieces  together.  Bnt  they  do  sjH-ak  of  these 
things   having   lieen   done   on    the   M  of  April. 

Under  the  well  establisheii  rules  of  evidence,  we 
are  of  opinion  that  the  weight  of  it  in  in  favor  of 
the  proposition  that  a  part  of  the  jury  read  the  ar- 
tioles  on  the  2d  of  April  commenting  u|)oii  the  case, 
and  that  the  comments  were  calculated  to  prejudice  the 
defendant.  And  it  is  well  settled,  if  facts  are  ille- 
gally before  the  jury,  which  may  have  prejudiced  the 
prisoner,   he   is   entitled   to   a   uew   trial. 

The  value  of  jury  trial  de|)ends  upon  guarding 
jurors  against  any  and  every  influence,  other  than  such 
as   arises   from   evidence   legitimately    Iwfore   them. 

We  are  of  opininion,  therefore,  that  the  Circuit 
Judge  erred  in  refusing  a  new  trial,  and  his  judg- 
ment will  be  reversed  and  the  <siuse  rfmanded  for  a 
ntw   trial. 


M('FARr.ANi>,  J.,  delivered  the  following  dissenting 
opinion : 

I  am  constrained  to  announce  my  dissent  from  ihe 
opinion   of  the   majority   of  the   court  iu   this  case. 

Conceding  that  the  affidavits  are  sufficient  to  show 
that   some   of  the  jury    read   one   of  the   newspaper  ar- 
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tides,  I  cannot  see  that  we  ought  to  assuiue  that  they 
were,  or  even  might  have  been  thereby  prejudiced 
against  the  prisoner.  I  grant  that  every  one  accused 
if  a  crime  is  entitled  to  a  ftiir  and  impartial  trial, 
aad  to  this  end  the  trial  should  be  by  an  unpreju- 
diced jury,  and  alone  upon  the  evidence  introduced  in 
open  court,  and  where  there  hae  been  any  departure 
from   this   rule,   the  verdict   slionld    be   set  aside. 

I  do  not  discover  anything  in  the  newiipaper  article 
in  question  of  an  inflammatory  character  or  calculated 
to  prejudice  the  prisoner's  case  with  the  jury,  espec- 
ially if  we  assume  that  they  poasessed  even  a  moder- 
ate degree  of  intelligence  and  bonesty.  The  article 
contains  nothing  to  indicate  the  drift  of  public  opin- 
ion as  to  the  prisoner's  guilt,  and  nothing  as  to  his 
character,  calculated  to  create  prejudice  against  him.  It 
purports  mainly  to  be  a  history  of  the  progress  of  the 
trial,  a  matter  about  which  the  jury  were  certainly  aa 
well  informed  as  the  author  of  the  article.  If  it  pur- 
ports to  state  any  facls  pertinent  to  the  is'^ue  before 
the  jury,  they  are  certainly  stated  in  very  general 
terms.  The  jurors  niuf-t  be  supposed  to  know  that  a 
uewspaper  reporter  iu  an  article  of  this  cliaracter  is 
not  speaking  from  a  pergonal  knoweldge  of  the  facts, 
Before  they  enter  the  jury  box  they  take  a.  poiemn 
oalh  that  they  have  not  formed  or  expressed  any  opin- 
ion. They  are  again  solemnlv  sworn  to  iry  the  case 
upon  the  law  and  evidence.  It  is  fiiir  to  ])resunie 
that  the  witnesses  halving  a  knowledge  of  the  factji  are 
eiauiined  in  court,  whrre  their  testimony  is  subjected 
to  the   test   of  cross  examination  and  argument  of  coun- 
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ael.  The  jury  are  universally  cautioned  by  the  pre- 
aidiDg  judge  to  determine  the  case  alone  upon  the 
evidence,  and  to  disregard  all  outside  infiuences.  After 
all  this,  to  suppose  that  a  jury  could,  in  any  degree, 
be  influenced  in  their  verdict  by  a  newspaper  article 
ooDtaining  nothing  more  than  the  one  in  qaestion,  is 
to  attribute  to  them  a  degree  of  weakness  scarcely 
consistent  with  their  fitness  ior  their  position.  Besides, 
the  defendant  has  not  seen  proper  to  take  a  general 
bill  of  exceptions,  setting  out  the  evidence  upon  which 
he  was  convicted,  so  as  to  enable  this  court  to  see 
whether  his  case  was  so  doubtful  as  to  admit  of  the 
scales  being  turned  against  him  by  so  slight  a  weight. 
The  fact  that  the  newspaper  reporter  obtained  his 
information  from  one  of  the  prosecuting  attorneys,  is  of 
no  consequence,  as  there  is  no  reason  to  suppose  that 
there  was  uuy  purpose  on  his  plart  to  tamper  with  the 
jury  or  to  influence  them.  It  would  be  as  easy  to 
suppose  that  it  was  a  device  upon  the  part  of  the 
defense  to  obtain  a  new  trial  in  the  event  of  a  con- 
viction, but  I  see  no  ground  for  either  supposition. 
The  right  of  the  accused  to  an  impartial  trial  should 
be  faithfully  guarded,  but  there  is  danger  that  in  our 
anxiety  to  do  ho  we  may  sometimes  fail  to  render 
due  protection  to  the  public,  and  throw  such  obstacles 
in  the  way  of  the  execution  of  the  criminal  law,  as 
to   greatly   impair   its   efficiency. 

I   therefore     respectfully    dissent    from    the    majority 
opinion. 


CoorEii,   J.,   concurs   in    this   dissent. 
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W.  0.  White  and  Chas.  W.  Dbpue  v.  Jxo.  A.  Lka,  8r. 

Pleadings  and  Practice.  Coanlerpart  mil.  Juelire's  jiutgmnil.  SSiiit 
Wis  brought  before  a  jnnlicc  sgainst  psrlners  in  a  county  v/Uere  only 
one  of  them  resided.  A  writ  wiia  issued  to  another  cuunlv,  where  the 
olher  two  partners  lived,  against  Ihem  only,  not  showing  [hat  the  r&- 
ident  had  been  sued.  Judgment  was  laken  against  all  thewe  partners, 
and  hill  filed  by  two  noii-reMJdenlH  to  enjoin  it,  because  it  was  void. 
Htld,  that  the  writ  was  in  uubstance  a  counterpart  writ,  though  in- 
formal, and  that  the  judgment  was  valid  against  all  thv  partners. 
Cooper,  J.,  dissenting. 


FBOM    HAMILTON'. 


Appeal    from    the    Chancery    Court    at    Chattanooga. 
W.  M.  Bradford,  Ch. 

Key  &  Richmond   for   complainants. 

Geo.  T.  White   for   defendant. 

Deadebick,  C.  J.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  ease  was  filet]  to  enjoin  two  judg- 
meats  of  a  justice  of  the  peace  of  Hamilton  connty, 
rendered  against  them  and  one  H.  C.  Hawkin.s,  for 
881  and  ^106.  The  warrant  was  {.".sited  in  Hitniilton 
county,  against  Howard  W.  Smith  and  said  Hawkins, 
ffbite  and  Depue,  and  one  Butt,  as  partner!.  It  ap- 
pears to  have  been  executed  in  Hamilton  county  on 
Hawkins  only,  the  other  defendants  not  heinj;  found, 
aad  the  complainants  being  residents  of  Kno.'i  county. 
29— vol-  9. 
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At  the  lime  of  the  insiiance  of  the  original  war- 
rant to  Hamilton  county,  a  counterpart,  so-called,  was 
issued  in  each  case  to  be  served  on  the  complainants 
in  Knox  county.  These  last  named  warrants  Mere 
not  exact  counterparts ""  of  the  originals.  They  are 
issued  only  against  White  and  Depue,  the  complain- 
ants, but  bear  the  same  dates  oa  their  originals,  and 
rgcite  the  same  causes  of  action,  and  summon  the  de- 
fendants to  uppear  at  the  same  times  and  places  de- 
signated in  the  originals.  And  upon  the  ftice  of  each 
it  is  noted,  that  it  is  the  counterpart  of  a  warrant 
issued    to    Hamilton   county. 

The  bill  is  filed  alleging  that  the  justice's  judgments 
were  void,  and  praying  thaf  they  be  perpetually  en- 
joined. Upon  demurrer,  the  bill  was  dismissed,  ami 
complainants   have   appealed   to   this   court. 

Literally,  a  coiinteri>art  is  a  duplicate  or  copy  ot 
the  original  Buninions  or  warrant;  and  in  strictness  it 
ought  to  be  so  made  out  by  the  clerk  or  justice,  and 
the  fact  noted  on  the  process,  that  it  is  a  counter)»rt, 
and  the  names  of  the  parties  upon  whom  it  is  to  be 
served  also  stated.  Such,  we  think,  is  the  ueual  and 
proper  practice  in  such  cases.  It  is  the  pur|K>se  of 
such  pnicess,  like  the  original,  to  give  the  defendant 
notice  that  a  suit  has  been  commenced  against  him, 
and  to  notify  him  of  the  cause  of  action,  and  the 
time   and   place   at    which   he   was    rei|uired   to   appear. 

The  facts  in  this  case  are  such  as  authorize  a  jus- 
tice to  issue  a  counterpart,  and  the  material  and  con- 
trolling question  is,  has  this  been  done?  The  objection 
is    that    the    counterpart    does    not   show   that   the  con- 
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plainaota  were  jointly  sued  with  the  other  parties  named 
in  the  original  warrant.  And  in  strictness  this  ought 
to  have  appeared.  But  the  warrant  executed-  upon 
complainants  does  show,  upon  its  face,-  that  it  is  a 
eouDterpart  and  not  an  original  writ,  and  in  legal 
effect  declares  that  there  are  other  parties  sued  upon 
original .  process,  although  their  names  are  not  disclosed. 
We  do  not  think,  therefrre,  that  the  process  served 
upon  the  complainants,  or  Ihe  judgment  of  the  justice 
rendered  against  them,  was  void.  In  view  «f  the 
liberal  construction  given  to  justices'  proceedings,  we 
are  of  opinion  that  the  chancellor's  decree  dismissing 
complainants'    bill   was   correct,   and   affirm    it. 


Cooper,  J.,  delivered  the  following  dii'senting  opinion : 

The  original  summons  in  this  case  was  issued  bv 
a  justice  of  the  peace  of  Hamilton  county  against  sev- 
eral defendants  residing  in  that  county,  and  against 
two  defendants  who  were  resident  citizens  of  Knox 
'■ounty.  The  jut-tice  issued  what  he  intended  as  a 
counterpart  writ  for  these  latter  defendants  to  Kdoz 
county,  but  he  only  included  therein  thei^e  two  defend- 
snth.  A  counterpart  writ  is  a  copy  of  the  original 
writ,  and  is  aiithoriEed  to  be  issued  to  another  county 
when  the  court  or  justice  has  jurisdiction  of  the  cause 
W  reason  of  the  fact  that  some  of  the  defendants  are 
residents  of  his  county,  or  found  therein.  He  has  no 
jnrUdiction  of  resident  citizens  of  another  county  not 
found    in    his   county.       If,   therefore,   he    issues  a   writ 
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agaiDSt  the  citizens  of  another  county,  the  writ  would 
be  simply  void.  And  the  &ct  that  he  calls  it  & 
counterpart  writ  wheu  it  shows  no  other  defendants' 
and  consequently  implies  that  the  original  writ  is  only 
against  these  same  defendants,  cannot  give  it  vitality. 
The  contrary  ruling  of  a  majority  of  the  court  neces- 
sarily enables  any  justice  in  any  county  of  the  State 
to  issue  a  summons  for  non-resident  citizens,  and  to 
send  a  counterpart  of  that  writ  to  the  county  or  coun- 
ties where  the  defendants  do  actually  reside,  and  thus 
acquire  jurisdiction  of  a  cause  plainly  not  within  his 
jurisdiction,  unless  the  defendants  go  to  his  county 
and  plead  in  abatement  of  the  writ.  I  am  unable  to 
concur  in  a  decision  which  leads  to  such  a  result.  I 
think  the  process  in  question  was  not  &  counterpart 
of  the  original  writ  and  was  void,  and  that  the  justice 
had  no  authority  to  issue  it.  If  it  had  been  a  coun- 
terpart of  the  original  writ  as  it  purported,  it  would 
have  been  equally  void,  as  showing  that  the  justice 
had  no  jurisdiction  of  the  defendants.  In  either  view, 
the  writ  was  a  nullity,  and  might  be  so  treated  by 
those   upon   whom   it   was   served. 

Judge  McFabland    being  incompetent,  did  not  sit 
in   this   cause. 
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Abel  &  Hodges  v.  J.  T.  Wilder  ri  at. 

^ATCTE  OF  FaADDS.  fhro/e  promite  to  pay  dM  0/  another.  A.  written 
jiniraise  to  "  arrange  the  debt,"  coutained  in  a  letter  by  a  third  party 
to  a  creditor  who  had  recovered  judgment,  an  which  said  third  party 
van  asking  delay,  is  a  valid  promise  to  pay  such  debt,  and  will  war- 
rant judgmeat  against  him  od  delay  granted. 
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Appeal  from  the  Chancery  Court  at  CbattaDoc^a. 
W.  M.  Bradford,  Ch. 

Key  &  Richmond  for  complainHnts. 

Wheeleb  &  Marshall   for   defendants. 

Deadekick,  C.  J.,  delivered  the  opinion  of  the  court. 

Complainants  are  the  assignees  of  a  note  given  to 
Oarvin  for  a  tract  of  land  by  Hoskins.  A  bond  for 
title  to  the  land  was  given  upon  payment  of  the  note 
to  complainants.  Judgment  was  rendered  on  this  note 
in  bvor  of  complainants,  on  the  30th  of  October,  1875, 
by  a  justice   of  the   peace,   for   $408.06. 

On  the  19th  of  November,  1875,  defendant  Wilder 
wrote  to  Abel  as  follows :  "  I  wish  you  to  hold  the 
execution  against  Hoskins  on  the  Carvin  title  for  some 
HK),  until  I  get  back,  and  I  will  arrange  it  for 
you.      J.  T.  Wilder." 

No    execution     had    in    fact    issued,   but   the    sberiET 
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had  the  claim  for  collection  and  handed  to  Abel  this 
note  from  Wilder,  whereupon  Abel  deposes  "that  he 
ceased  all  effort  to  collect  the  debt  until  Mr,  Wilder 
told  me  he  would  not  pay  it,  and  then  began  this 
suit." 

On  the  17th  of  January,  1876,  an  execution  was 
issued  on  this  judgment  and  returned  by  the  sheriff 
"  15  Feb.,  1876,  for  an  alias."  The  alias  issued  the 
22d  of  August,  1877,  and  was  returned  the  same  day 
nulla  bona,  and  this  bill  was  filed  the  same  day,  seek- 
ing to  have  the  land  sold  for  purchase  money,  and  to 
hold  Wilder  liable  for  the  debt,  The  bill  makes 
Hoskins,   Wilder   and   Carvin   defendants. 

Wilder  admits  the  writing  of  the  note,  but  insists 
it  is  not  a  promise  to  pay  the  debt,  and  that  he  ex- 
pected to  pay  it  out  of  funds  to  come  into  his  hands 
belonging  to  Hoskins,  but  he  never  received  said  funds, 
and  after  a  short  absence  from  home,  on  his  return 
he  so  told  Abel.  Certainly  the  writing  is  not  liter- 
ally a  promise  to  pay  the  debt,  hut  it  is  a  request 
to  Abel  not  to  urge  the  collection  of  the  claim,  and 
a  promise  to  arrange  it,  upon  his  return  home.  Id 
consideration  of  this  request,  Abel  took  no  steps  for  its 
collection,  al  a  time  when  he  could  probably  have  made 
the  money.  He  did  wait  until  after  Wilder's  return 
upon  his  debtor,  and  upon  this  condition  it  was  that 
Wilder  agreed,   in   writing,   to   pay   the   debt. 

The  chancellor,  however,  gave  complainant  a  decree 
for  the  sale  of  the  land,  but  refused  any  relief  agaiosl 
Wilder,  and  complainant  appealed.  This,  we  are  of 
opinion,   was   erroneous. 
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The  language  employed,  that  he  would  "arrange" 
the  debt,  we  think  fairly  imports  nn  agreement  to  pay 
it.  The  amount  was  ascertained  hy  judgment,  and  it 
has  been  held,  a  promise  to  "  settle,"  if  made  in  refer- 
ence to  a  liquidated  amount,  is  equivalent  to  a  promise 
to  pay, 

The  chancellor's  decree  will,  therefore,  be  so  modi- 
fied as  to  direct  Hie  proceids  of  ,s,.l.'  of  hind  to  be 
applied  in  the  first  instaiic(>  as  ordcicil  by  him,  and 
if  the  sale  shall  not  yield  euougli  to  pay  ehargis  upon 
it  and  the  costs  of  this  court  and  the  court  below, 
the  chancellor  will  render  a  decree  against  defendant 
Wilder  for  the  remainder  of  ssiid  judgment  and  costs 
which   may    not   be   satisfied   hy   the   sale   of  ihe    land. 

This  cause  will  be  remanded  to  the  chancery  court 
fur  the   execution   of  the   decree   of  this   court. 


JoKDAX  Wir,i,iAMS  et  al.  r.  Amanda  M.  Bueg. 

1.  SiPREME  CorRT  Pkactice.      Spfciiil  iipptiils.      It  is  error  \u  grant  n 

special  appeal  from  a  part  of  a  decree  declaring  the  righln  of  Ihe  par- 
lifB  aiul  direeting  au  account,  and  this  court  will  cither  disiuiiu<  sach 
an  appeal  (ir  review  Ihe  decrci^  asnpoii  a  brood  ap[ienl,  correcting  cr- 
mrs  in  appellant's  favor  an  well  aa  agiiioNt  him. 

2.  CovENASTO.      J'ldievil  Kilf.      A  covenant  of  warranty  runs  with  the 

l(nd  and  inures  to  thu  purchaser  iil  n  judicial  pale.    Une  who  bavx 
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the  land  ul  a  salt-  in  s  vendtir's  null,  ta  enforce  hin  lien,  may  ^ae  ihe 
venilor  for  a  mibseqiicnt  eviction,  which  eonslitules  a  breach  of  ven- 
dor's warrnnty  lo  hin  vendee. 

3.  Same.       Wnrmnlif.       Ejrrtiueiit.       Sotiat.       When    covenantee    gives 

rovenanior  notice  of  the  insiitution  of  anil  for  eviction,  the  jiidj;- 
ment  Ihereiu  is  concluHive  iipou  the  covenantor.  Thu*.  wher* 
covenantee  in  an  cje<-tmenl  xuit  by  nn  adverse  ctainiant,  defines  th« 
extent  of  his  bnundariea  and  defends  under  covenantor's  deed,  and 
judRinenl  is  rendered  adjudging  that  land  so  claimed  bylhecove. 
naiitee  is  included  in  covenantor'u  deed  and  that  the  adverse  title  in 
Hiijierior,  such  jndxment  is  conclusive  upon  the  covenantor  and  pre- 
ventd  him  from  altef^iu^,  in  a  suit  upon  the  covenant,  that  such  [and 
was  not  included  in  hix  deed. 

4.  Same.     Sam:     Form  iif  nalift.      No  particular  form  of  notice  is  neces- 

iiary ;  if  it  explicitly  and  uneiini vocally  notifies  the  covenantor  of  ihe 
innlilulinn  of  the  suit  and  reijueiKifi  hira  to  aid  in  making  defenw,  it 
is  fuHicienl. 

6,  Chancery  Col'bt  Jtjrirdic^iom.  Damagrs  far  breach  r^  warmniy. 
riiancery  (kiurt  has  jurisdiction  of  purel.v  legal  demands  in  atiacfa- 
nient  cases,  and  since  the  act  of  '77,  of  suits  to  recover  damages  fnr 
breach  of  warranty, 

6.  Same.  Saiof.  Mewmre  of  dnmages.  Codt,  hit  not  altomeij'* fte.  Ta.ted 
costs  in  siicce.sfBful  ejectment  suit  by  adverse  claimant,  are  recovera- 
ble bv  covenantee  in  tiiiit  against  covenantor  for  breach  of  waranly. 
Counsel  fees  are  not  taxed  cnstH,  nor  regulated  as  to  amount  b;  lav 
in  tills  Stale,  and  sums  paid  therefor  by  covenantee  for  defense  in 
ejectinenl  by  adverse  claimant,  are  not  recoverable  from  ci 
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Appeal    frotii    the    Chancery    Court   at   ChattaDOOga. 
W.   M.    BltADFOttD,   Ch. 

Geo.  T.  White   for   complainant. 

M.  H.  Ci,iFT   for   defendant. 

McFarland,  J.,  delivered  the  opinion   of  the  court. 

This   is   an    itttaohment    bill^   in    which    the   principal 
ground    for    recovery   is  an    alleged     breach   of  a  cove- 
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naot  of  warranty  in  a  deed  made  by  the  defendant 
conveying  certain    lands  to  the   complainants  and  others. 

The  chancellor  held  that  there  had  been  a  breach 
of  the  covenant  to  the  extent  of  fifty  acres  of  the 
land  recovered  by  a  paramount  title,  and  that  com- 
plainants were  entitled  to  recover  the  purchase  money 
paid,  but  refused  to  allow  a  recovery  for  the  costs 
and  expenses  of  defending  the  title,  or  counsel  fees,  and 
referred  the  cause  to  the  master  for  an  account  upon 
the  principles  settled.  Under  see.  3157  of  the  Code, 
the  chancellor  allowed  an  appeal  to  both  parties  before 
taking  the  account,  upon  their  executing  bonds.  The 
complainants  only  complied  with  this  condition,  and 
the  cause  is  here  upon  their  appeal.  We  have  de- 
nied the  application  of  the  defendants  for  a  writ  of 
error,   upon   the   ground   that   the   decree   was   not   final. 

The  complainants  appealed  specially  from  that  part 
of  the  decree  denying  their  right  to  "recover  costs, 
counsel  fees,  and  expenses  incident  to  the  suit  in  which 
the  land  was  recovered  from  them,  and  it  is  now  ar- 
gued that  only  these  questions  can  be  considered  by 
this  court.  While  for  the  defendant  it  is  argued  that 
tlie  court  may  examine  the  entire  case,  and  counsel 
propose  to  show  that  there  is  no  foundation  for  any 
ixree  against  the  defendant.  This  raises  the  question 
whether  an  appeal  of  this  character  should  be  allowed 
only  from  special  matters  complained  of,  without  giv- 
ing this  court  jurisdiction  to  examine  the  entire  case. 
It  was  said  in  Woodi  v.  Cooper,  2  Heis,,  455,  that  it 
was  competent  for  a  party  to  appeal  from  that  part 
of  the  decree   only  with   which   he  is  dissatisfied,   but  a 
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broad  appeal  brings  up  the  entire  ca^^,  so  as  to  allow 
relief  to  those  who  do  not  appeal.  To  Rome  extent 
this  latter  olanse  of  the  statement  has  been  modilied 
in  other  ca^es,  but  the  niodiflcation  is  not  pertinent 
to   the    present    case. 

It  is  !ip|Mirent,  however,  that  to  contine  our  con- 
sideration to  the  matters  sjiecially  appealed  from,  might 
lead  to  incoDvenient,  not  to  say  incongruous  results, 
in  a  case  like  the  present.  Should  we  affirm  this 
decree,  or  modify  it  in  the  respects  complained  of, 
without  enquiring  into  other  questions,  and  remand  the 
cause  for  the  account,  we  might,  upon  another  appeel 
or  writ  of  error  by  the  defendnnt,  be  compelled  t'l 
reverse  the  decree  (which  we  now  affirm)  and  diRmit--i 
the  bill,  or  if  noi,  change  the  entire  principles  of  the 
recoverv  at  (he  end  of  a  tedious  and  expensive  liti- 
gation. ^ 

It  is  apparent,  therefore,  that  an  appeal  from  a 
decree  settling  principles  and  ordering  an  account., 
ought  to  bring  the  entire  ciise  to  this  court,  so  that  the 
principles  settled  by  this  court  should  not  again  be 
enquired  into  by  either  party;  and  we  should,  there 
fore,  dismiss  this  special  appeal  as  improperly  granted, 
or  treat  it  as  bringing  up  the  entire  case.  The  latter 
we  regard  as  at  least  the  most  convenient  course  for 
the  parlies,  and  will,  therefore,  examine  the  entire  case. 
By  this,  however,  we  do  not  mean  that  in  all  cases 
we  will  lonk  beyond  the  matters  specially  appealed 
from. 

It  is  first  maintained  for  the  defendant  that  the 
compIiiinnnt>   are  not   eniillcil    to  the  benefit  of  the  cov- 
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enaiit  aued  upon.  The  deed  containing  the  covenant 
was  executed  to  five  persons,  conveying  them  the  lands. 
The  conveyance  was  subject  to  a  lien  for  unpaid  pur- 
chase money,  and  a  hiil  was  subsequently  filed  and 
the  lien  enforced  by  a  sale  of  the  land.  Two  of  the 
purchasers  had  died,  and  at  the  sale  the  three  survi- 
vors and  a  widow  of  one  of  the  deceased  parties  be- 
came the  purchasers,  and  the  sale  was  confirmed  and 
the  title  vested.  The  purchasers  at  this  latter  sale 
are  the   complainants. 

It  is  argued,  that  as  they  acquired  their  present 
title  at  the  judicial  sale  referred  to,  they  are  not  en- 
titled to  the  benefit  of  the  covenant  of  warranty  in  de- 
fendant's deed,  but  the  rule  caveat  emptor  applies  to  them. 

It  is  settled,  however,  that  the  covenant  of  war- 
ranty ruDB  with  the  land,  and  whoever  is  the  owner 
of  the  land  at  the  time  of  the,  breach,  can  take  ad- 
vantage of  it,  whether  he  acquired  title  by  voluntary 
or  involuntary  sale,  as,  for  instance,  a  sheriflf'a  or  other 
judicial  sale;  See  Kenney  v.  Norton,  10  Heis.,  384; 
Hopking  V.  Lane,  9  Yer.,  78;  Rawle  on  Cov.,  336; 
4  Sneed,    54. 

This  is  not  inconsistent  with  the  rule  that  caveat 
miptor  applies  to  purchasers  at  judicial  sales.  This 
means  that  such  purchasers  have  no  warranty  of  title 
from  the  officer  of  the  court  making  the  sale,  or  the 
parties  at  whose  instance  it  is  made,  but  does  not  mean 
that  they  shall  not  have  the  benefit  of  such  covenants 
runniog  with  the  land  as  were  made  with  the  person 
whose  title  they  purchase.  This  point,  therefore,  is 
not  well   taken. 
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It  19  next  arguei]  that  the  demurrer  should  have 
been  sustaiaed  upon  the  grouod  that  the  action  eonnds 
in  dumages,  and  is  not  Buch  an  action  an  the  chancery 
court  has  jurisdiction  of,  even  under  our  act  of  1877. 
If  this  were  true — which,  however,  it  is  not — still  the 
chancery  court  has  jurisdiction  of  even  purely  legal 
demands  in  attachment  cases — the  ground  of  attachment 
in   this  case   being   that   the   defendant  is  a  non-resident. 

The  ground  of  defense,  however,  still  more  ear- 
nestly pressed  is,  that  the  land  recovered  from  oom- 
ptatnants  by  paramount  title,  is  not  embraced  within 
the  calls  of  defendant's  deed,  and  she,  therefore,  did 
not   warrant   the   title   to   it. 

This  raises  the  question  in  the  first  place,  whether 
the  defendant  is  bound,  and  if  so,  how  lar,  by  the 
judgment  in  the  action  by  which  the  land  was  recov* 
ered  from  complainants.  The  action  was  brought  by 
one  Kitchie  against  one  of  the  complainants.  It  is 
claimed  that  the  defendant  was  duly  and  promptly  no- 
tified and  requested  to  take  chai^  of  the  defense,  or 
assist  therein,  but  that  she  &iled  and  refused  to  do  so, 
and  that  the  defense  was  property  and  in  good  faith 
made   by    the   complainants   themselves. 

We  have  held,  upon  full  consideration,  that  upon 
proper  and  snflicient  notice  being  given  to  the  cove- 
nantor to  appear  and  defend  the  latt«r  in  an  action 
against  him  upon  his  covenant  will  be  bound  by  the 
judgment  establishing  the  paramount  title,  and  no  other 
proof  of  the  paramount  title  will  be  required :  Oreen- 
law  V.  Williams,  2  Lea,  533.  The  question  of  fiict  is 
then     presented,   whether    the    proper    notice   was   given 
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in  this  case.  We  are  of  opiaioD  that  the  proof  of 
the  Dotice  is  sufBcient.  While  it  should  be  unequiv- 
ocal aud  explicit,  yet  no  particular  form  of  words  ia 
neceasary,  and  it  need  not  be  of  record.  "The  only 
ot^ect  oi  the  notice,"  says  Judge  Freeman,  "  is  that 
the  party  shall  understand  that  a  suit  is  pending  as- 
serting a  superior  title  to  the  one  warranted,  *  * 
and  that  he  is  called  on  to  defend : "  See  above  cited 
case.  We  think  the  proof  shows  that  the  defendant 
folly   understood   this   in   the   present   case. 

The  record  in  the  ejectment  suit,  therefore,  is  con- 
ctosive  as  to  the  paramount  title.  In  tact,  however, 
this  is  not  the  coutroversy.  The  defendant  insists  that 
there  was  no  conflict  between  the  titles,  and  that  the 
land  recovered  by  Ritchie  was  outside  of  defendant's 
deed.  The  court,  however,  in  determining  the  eject- 
ment suit,  found  that  there  was  a  conflict  between  the 
titles  to  the  extent  of  fifty  acres,  and  that  Ritchie's 
title  was   superior,   and   therefore   gave   the   recovery. 

The  complainants,  in  their  defense  of  the  action  of 
qectment,  in  accordance  with  our  statute,  defined  of 
record  the  extent  of  their  possession  and  claim  of  title, 
and  disclaimed  title  to  the  remainder  of  the  land  sued 
for.  In  defining  their  possession  they  set  out  the 
bonndaries  of  the  land  embraced  in  the  defendant's 
deed.  The  court  fouad  that  the  plaintiffs  had  supe- 
rior title  to  part  of  the  land  sued  for,  that  is,  the 
land  covered  by  two  grants,  known  as  the  Kelly  and 
McVey  grants,  and  further  found  that  the  defendant 
in  the  action  was  setting  up  title  to  fifty  acres  of 
this  land  under  the  deed  executed  by  the  present  de- 
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fendant,  as  described  in  tlie  plea  of  record,  and,  there- 
fore, gave  judgment  that  the  plaintiff  Rirchie  recover 
of  the  defendant  in  the  action,  the  fifty  acres  described, 
with  costs,  and  found  Ihe  defendant  not  guilty  as  to 
the  remainder  of  the  land  sued  for.  So  it  will  be 
seen  that  the  court  did  adjudge  the  very  point  now 
in  controversy,  that  is  to  say.  that  the  fiftv  acres  tor 
which  the  recovery  wus  given,  was  within  the  irlaim 
of  the  defendant  in  the  action, '  which,  ns  we  huve  nei>n, 
was  confined  to  the  land  conveyed  by  defendant's  deed, 
and  consequently  establishes  that  tlie  defendant  did 
warrant  the  title  to  the  fifty  acres,  otherwise  the  judg- 
ment  must   have   been    for   the   defendant. 

Is  the  defendant  in  the  present  case  also  bound  by 
this  i>art  of  the  adjudication?  We  see  no  ground  of 
distinction  as  to  the  effect  of  the  judgment.  The  cov- 
enantor had  notice  that  the  defendant  was  relying  alone 
upon  the  title  conveyed  by  him,  and  he  was  expected 
to  maintain  the  title  and  show  the  correct  boundaries 
of  his  deed.  The  theory  upon  which  the  judgment 
is  held  conclusive  upon  him  is,  th^it  he  is  in  effect  a 
party  to  the  .suit.  By  failing  to  do  what  hia  cove- 
nant requires  him  to  do — that  is,  t<j  defend  the  title — 
he  becomes  hound  by  the  oondue:  of  the  ca.se  by  his 
covenantee,  if  the  defense  be  properly  made,  and  in 
good   feith. 

If,  however,  we  were  to  go  into  the  question  of 
iaot,  the  result  would  be  the  same.  The  defendant's 
deed  embraced  several  tracts,  among  others,  one  koonu 
as  the  Geo.  \V.  Williams  grant,  So.  17525.  The 
question    was,  whether   there   was  a  conflict   between  the 
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boundaries  oS  this  gmnt  and  the  bouadarius  of  the 
two  grants  of  Ritchie.  This  tjuestion  depended  npon 
the  maDner  of  running  the  lines  of  the  WiUiiims  grant, 
and  we  are  not  prepared  to  say  that  the  survey  adopted 
by  the  circuit  Vourt  in  the  ejectment  suit  was  not 
uorrect. 

Another  ground  of  defense  urged  in  argument  is, 
that  part  of  the  fifty  acres  recovered  by  Ritchie  was 
in  his  actual  adverse  possession  at  the  time  defendant's 
deed  was  executed,  and  that,  therefore,  the  deed  to 
this  extent  was,  under  our  champerty  laws,  void  for 
all  purposes,  and  no  action  can  be  maintained  upon 
the   covenant   of  warranty. 

It  is,  perhaps,  a  sufficient  auswer  to  this  tir^ument 
to  say,  that  tiie  question  is  not  made  in  the  pleadings. 
The  answer  sets  up  no  such  defense,  and  that  the 
defendant  cannot  prove  a  defense  not  set  up  in  his 
answer.  If  the  question  were  properly  presented,  it 
would   Beem  to  be  in  some  doubt    under  our   authorities. 

The  case  of  H'iltiams  v.  Ifo(/an,  Meigs,  149,  was  an 
action  upon  a  covenant  "f  warranty ;  the  declaration 
showing  that  the  land  was  adversely  held  when  the 
deed  was  executed.  It  was  held  that  a  demurrer  upon 
this  ground  should  be  sustained;  that  the  deed  waa 
void  for  all  purpoj-es,  and  no  Hction  could  l)e  main- 
tained Ujion  the  covenant.  In  the  subsequent  ciise  of 
fivffin  v.  Jo/iTtnon,  5  Ht'ts.,  fi04,  it  appeared  that  the 
TOmplainant  had  secured  his  creditors  by  n  deed  of 
trust  upon  certain  lands.  The  bill  was  filed  to  enjoin 
a  sale  by  the  trustee,  upon  tiie  ground  that  as  the 
lands  were   adversely  held,  the  dted  was  void    fur  cham- 
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perty.  The  court  held  that  the  complainaDt  waa  es- 
topped from  setting  up  this  defense  by  bis  bill.  And 
in  other  cases  it  has  been  said  that  although  such 
deeds  are  ine6ectual  to  convey  the  title  so  as  to  ena- 
ble the  purchaser  to  recover  in  ejectment,  yet  a  re- 
covery may  be  had  in  the  name  of  the  vendor,  whicli 
will  enure  to  tbe  benefit  of  the  purchaser — the  convey- 
ance  being   good    between    them   by    way   of  esloppel. 

However  the  rule  may  be  at  law,  the  true  rule  in 
equity  should  be,  that  if  the  land  adversely  held  was 
really  sold  and  taken  into  the  account  in  estimating 
the  price,  the  vendor  ought  not  to  be  allowed  to  re- 
tain that  part  of  the  purchase  price.  If  he  be  not 
liable  upon  the  covenant  of  his  deed,  he  should  he 
compelled  to  restore  the  purchase  money  pro  tanlo, 
upon  the  ground  that  the  sale  was  to  that  extent  void. 
If,  on  the  other  hand,  the  purchaser  knew  at  the  time 
that  the  land  was  adversely  held,  and  that  too  by  s 
paramount  title,  and  this  part  of  the  land  was  not 
really  intended  to  be  sold  or  estimatfid  in  fixing  the 
price,  then  the  vendor  ought  not  in  equity  to  be  lia- 
ble upon  his  covenant  or  otherwise.  But,  as  indi- 
cated, there  is  no  issue  upon  these  questions  in  the 
pleadings,  and  we  can  make  no  adjudication  in  regard 
to   them. 

This  brings  us  to  the  errors  assigned  by  complain- 
ants. First,  that  they  were  not  allowed  to  recover 
the  taxed  costs  in  the  ejectment  suit  as  part  of  tbe 
damages.  We  are  not  aware  that  this  cjuestion  has 
been  passed  upon  in  this  State.  The  authorities  seem 
to   sustain   the   claim.      See   them   collated   in   Rawie  on 
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Cov.,  304;  Sedgewick  od  Meas.  Dam.,  |>.  316,  et  iteq. 
AnA  ia  principle  it  seems  to  us  that  the  claim  should 
be  sustained.  The  theory  upon  which  the  coveiiuntor 
is  held  bound  by  the  judgment  in  favor  of  a  party 
setting  up  8  paramount  title,  of  the  bringing  of  whose 
suit  he  has  had  notice,  is,  that  he  thereby  hecomes  a 
privy  in  interest  and  in  effect  a  p&vty  to  the  action. 
If  he  fails  to  defend  and  his  covenantee  ni:ikes  ibe 
defense  properly,  it  would  seem  to  follow  logically  that 
if  the  covenantor  is  bound  to  make  good  the  recovery, 
that  the  costs  are  as  much  a  part  of  the  recovery  as 
tbe  land  itself.  The  only  way  the  covenantee  could 
avoid  the  costs,  would  be  to  surrender  the  posseseion 
to  the  claimant  of  the  paramount  tide  without  suit; 
but  if  he  do  this,  it  is  at  his  peril,  and  it  would  be 
unreasonable  to  require  him  to  do  so.  We  are  of 
opinion  that  the  taxed  costs  incurnd  in  a  proper  de- 
fease  should   constitute   part   of  the   <lam:iges. 

Upon  the  question  of  counsal  fees,  the  uuihorities, 
according  to  Messrs.  Sedgewick  and  Rawle,  in  their 
respective  works  upon  the  subject  where  they  are  cited, 
are  shown  to  be  in  conflict,  and  we  have  no  reported 
decision    upon   the   question   in   this   State. 

If  the  employment  of  counsel  be  necessary,  upiin 
principle  it  is  not  easy  to  see  why  the  expense  is  not 
3£  much  a  legitimate  part  of  the  damage  sustained  as  ' 
the  costs  of  the  cause.  The  common  law  doctrine, 
that  the  services  of  a  counsellor  are  honorary  and 
gTatuitous,  does  not  prevail  in  this  State;  Newman  v. 
Washington,  M.  &  Yer.,  79.  Yet  if  such  expense  is 
put  upon  the  same  ground  as  the  cost^,  the  plaintiff 
30— VOL.  9. 


KNOXVILLE : 
Williams  c.  Borg. 


would  in  every  case  recover  his  necessary  counsel  fees 
incurred  in  protecting  a  rightful  claim  against  a  de- 
fendant, precisely  as  he  recovers  his  costs.  There 
would  be  some  justice  in  the  claim,  and  in  some  States 
and  in  the  Federal  courts  a  tax  fee  is  in  some  in- 
stances allowed.  But  such  fees  have  never  been  al- 
lowed in  the  courts  of  this  State.  It  is  within  the 
recollection  of  some  members  of  the  court  that  we 
have  decided  against  the  claim  in  a  case  precisely  of 
this  character.  We  have  certainly  so  decided  in  anal- 
ogous cases,  and  the  chancellor's  decree  on  this  point 
will  be  affirmfd.  Nor  do  we  think  the  complainants 
entitled    to   recover   the   other   expenses   claimed.  , 

The  chancellor  properly  refused  relief  as  to  the 
further  payment  claimed  to  have  been  made  upon  tlie 
original  purchase  money,  as  this  was  precluded  by  the 
decree,   which   was   submitted    to. 

The  decree  will  be  modified  as  indicated,  and  the 
cause  remanded.  The  coets  of  this  court  will  be  paid, 
two-thirds   by  defendant   and  one-third    by  complainants. 
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Neep  &  Whigham  r.  Chattanooga  Gas  Light  Co. 

SCFEEME  CovRT  PBiCTICE.  DfpdiiUkim.  Bill  of  ecuplums,  DepositioM 
Eaken  before  a  clerk  on  a  referi^nce  by  the  judge  of  a,  law  court  in  a 
lawsuit  before  him,  and  made  the  basis  of  the  clerk's  report,  are  OK 
part  of  the  record  of  the  soit,  aaiem  made  so  by  bill  of  eiceptione. 


FROM    HAMILTON. 


Appeal  in  error  from  the  Circuit  Court  of  H&ib- 
ilton  county.      B.  C.  Trewhitt,  J. 

ToMLiNSON  Fort   for   JJeef  &  Whigham. 

A,  J.  Caldwell   for   Gas   Company. 

Dbadebick,  C.  J.,  delivered  the  opinion  of  the  couFt. 

A  motion  is  made  by  defendant  to  rescind  the 
order  entered  upon  a  former  day  of  this  term,  upon 
a  sug^stion  of  diminution  of  the  record,  made  by. 
plaiutifls,  awarding  a  certiorari  for  a  more  perfect 
transcript  of  the  proceedings  in  the  court  below.  The 
oriier  as  entered  re^rves  the  questiou  of  costs,  and 
also  the  fact  as  to  whether  any.  diminution  is  shows 
to  exist. 

The  suit  was  begun  and  determined  in  the  circuit 
court  of  Hamilton,  by  plaintiffs,  to  recover  for  work 
and   Uhor   done   for    defendants.       It   was   tried    by   his 
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Honor,  the  circuit  judge,  who  ordered  an  account  to 
be  taken  by  the  clerk  a  a  commiseioner,  showiog 
the  state  of  accounts  between  the  parties.  Upon  re- 
port being  made,  exceptions  were  taken  on  both  sides, 
and  judgment  rendered  by  the  court.  From  this  judg- 
ment the  plaiotiffs  have  appealed    to  this  court. 

The  court  was  authorized  to  appoint  the  clerk  or 
a  commiBsioner  to  state  the  account  between  the  par- 
ties, to  aid  him  in  the  right  determination  of  the  case. 
And  although  this  practice  is  like  that  pursued  in 
chancery,  a  cause  pending  in  a  law  court,  legal  in  it' 
character,  as  contradistinguished  from  equitable,  does 
not  thereby,  in  a  court  of  law,  become  subject  to  the 
rules  of  chancery  practice. 

The  diminution  insisted  on,  consists  in  the  failure 
of  the  clerk  to  transcribe  and  send  up  with  the  record, 
the  depositions  upon  which  he  founded  his  report,  and 
upon  which  the  court  acted.  But  there  is  no  bill  of 
exceptions  making  these  depositions  part  of  the  record, 
and  they  are  not  part  of  the  record  unless  made  so 
by  bill  of  exceptions. 

The  mere  reference  of  the  clerk  to  the  deposition 
of  A  or  B,  as  sustaining  the  fact  or  charge  reported 
by  him,  does  not  make  the  depositions  part  of  the 
record,  or  authorize  him  to  transcribe  them  as  part  of 
the  record. 

Nor  does  the  tact  that  a  judge,  in  law  cases,  decides 
the  questions  of  law  and  &ct  therein,  as  in  chancery, 
make  the  case  one  felling  within  the  rules  of  chancer}' 
practice  and  procedure.  He  determines  facts,  under 
tile   same   rules  as  those   applied   by  this  court  in    caeas 
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of  &cts  found  b;  a  j<"7-  U  tiiej  are  suffioiently 
austaiaed  by  the  evidence,  hi8  finding  is  conclusive. 
If  wholly  unsupported  by  evidence,  his  finding  will  be 
set  aside.  If  he  is  sustained  by  the  evidence  in  his 
finding  npon  the  Jfi.cta,  but  is  in  error  in  his  concla- 
Mons  of  law,  his  judgment  would  be  reversed.  So  in 
cases  where  a  jury  is  dispensed  with,  the  judge  exer- 
cises its  functions,  as  well  as  those  pertaining  to  him 
as  judge. 

This  is  a  law  case,  tried  under  rules  applying  to 
cases  at  law,  and  the  evidence,  whether  it  be  oral  or 
in  depositions,  can  only  be  made  a  part  of  the  record 
by  bill  of  exceptions- 
There  not  having  been  any  bill  of  exceptions  in 
this  case,  the  order  heretofore  entered  awarding  cer- 
tiorari will  be  vacated  and  the  writ  refused.  The 
costs   incident   to  the   motion   will    be   paid   by  plaintiffs. 
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^ASHVILLE    &    ChATTANOO<JA     RaILBOAD    CoMPASY    V. 
John  T.  Smith,  Adm'r,  etc. 

RAiT.HinTia  Fiermntal  iiyvria  caiiHng  denih,  OimtrUxiion/ negiigcnft.  Loa- 
aga.  Qtarge  of  court.  In  an  actinu  agaiost  a  railroad  companj  for 
personal  injurieri  caoHing  dcalli,  upon  declaration  rontainii^  tiro 
counts,  one  for  failure  to  oWrve  atatiitor^  precautions,  nnd  the  othvr 
for  common  law  negliK^nce,  the  proof  showed  that  plaintiff'^;  in* 
t«Hlate  WBK  Btanding  upon  a  platform  about  Ihirtj-cight  inches  high 
and  about  two  feet  from  the  track  at  a  station  which  was  not  a  reg- 
ular Htoppin^  point;  when  the  train  waa  about  one  hundred  yards  di^ 
tant,  she  gut  down  from  the  platform  and  began  to  wajk  upon  the 
ends  of  the  cross-ties,  between  the  platform  and  the  rails ;  being  watn- 
pA  by  a  by-ntandcr  of  her  danger,  she  said,  "  t  think  I  can  make  it.^ 
hut  turned  and  bei^kotied  to  her  rhild  Dot  to  follow  her;  she  wu 
caught  bj  the  train  before  reaching  the  end  of  the  platform  and  killed. 
The  engineer  testified  he  did  not  see  her. 

1,  The  cireliil  judge,  at  the  re<(uest  of  plaintiff's  counsel,  charged; 
"If  plaintiff's  intestate  got  herself  without  negligence  into  a  positio* 
of  danger,  she  ia  not  to  be  held  responsible  for  eonlribulory  negligence 
for  an  honest  though  erroneous  exercise  of  judgment  in  getting  out.* 
Held,  th\B  vne  misleading  and  erroneous;  if  the  appearances  were 
such  as  to  put  a  reai  unable  person  in  apprehension  of  danger,  and  she 
disregarded  them  and  her  death  resulted  in  consequence,  thin  «bi> 
KDch  contributory  negligence  as  bam  a  recovery  at  common  law,  and 
mitigates  damages  under  a  count  for  failure  to  observe  statutory  pre- 

2.  Defendant's  counsel  asked  the  court  to  charge,  "  It  is  the  duly  of 
an  intelligent  being  tn  exercise  reasonable  precaution  to  avoid  danger. 
and  this  precaution  must  be  exercised  in  proportion  (o  the  danger 
and  the  knowledge  of  the  danger."  To  which  the  court  replied; 
"That  applies  lo  the  common  law  count,  but  not  tn  the  count  fnr 
statutory  negligence,"  Hc/d,  tbU  was  error;  the  instruction  requested 
applies  lo  both  counts,  the  difference  being  that  deceased's  violation 
of  this  rule  would  bar  Ihe  remedy  at  common  law  and  mitigated  the 
damogcs  under  the  statute. 

S.  The  court  inttrucled  the  jury  that  they  might  consider  as  an  el- 
ement of  damage,  the  loss  by  deceased's  children  of  ihe  society  and 
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prolectioo  of  their  mother.  Htid,  this  waa  error ;  this  is  iw  action 
under  Code,  sec.  2St)] ,  and  in  such  case  plalDtiff  can  recover  only  such 
damage  as  deceased  could  claim  had  she  lived. 


FBOM    MARION. 

.Appeal  ID  error  from  the  Circuit  Court  of  Marion 
county.       D.  C.    Trewhitt,  J. 

Key  &  Richmond   for   Railroad. 

W.  E.  Donaldson  and  N.  Burt  for  Smith. 

McFarland,  J.,  delivered   the  opinion  of  the  court. 

This  action  was  brought  by  the  administrator  of 
Merny  Knnuelly,  deceased,  for  the  use  of  her  surviving 
hu.-'baDd  and  next  of  kin,  to  recover  of  the  railroad 
damages  for  injuries  causing  her  deatlt.  There  was 
TCMlict  and  judgment  for  the  plaintiff  for  |3,500,  from 
which   the   defendant   has   appealed    in   error. 

There  is  no  material  conflict  in  the  evidence  as  set 
out  in  the  bill  of  exceptions.  The  deceased  was  killed 
by  a  passenger  train  on  defendant's  road,  at  a  station 
called  "Vulcan."  At  about  2  o'clock  in  the  after- 
noon, she  had  been  engaged  in  getting  some  articles 
out  of  a  bos  she  had  on  the  platfurm,  when  the  train 
came  in  sight,  running  on  regular  schedule  time  from 
Chattanooga  to  Nashville.  Vulcan  was  nnt  a  stopping 
place  for  that  train,  and  in  passing  it»  speed  was  about 
twenty  miles  per  hour.  After  getting  the  articles, 
deceased  started'  with  them  along  the  side  of  the  track 
and  between    the   rails   and    the   platform,   walking   part 
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of  tlie  time  on  the  ends  of  the  crot^-ties.  She  was 
goin<;  in  the  liireotion  uf  the  coming  train,  and  iu  full 
view  of  it.  According  to  some  of  the  witnesses,  it 
was  not  more  than  one  hundred  yards  distant  when 
she  started — iiccording  to  others,  something  further. 
The  plitform  was  thirty-eight  or  thirty-nine  inches 
high,  and  the  spiice  between  the  platform  and  the  cars 
when  on  the  traek  is  siiid  by  the  witnesses  to  be  from 
one  to  two  and  a  half  feet.  There  was  another  way 
or  path  leading  from  the  jtoint  where  the  deceaswl 
started  to  tlie  house  of  her  daughter,  where  she  was 
theti  living,  but  a  steeper,  rouglier  way  than  the  rout« 
taken  by  her.  After  she  started,  she  was  spoken  to 
by  a  bystander  and  told  that  she  had  better  get  off 
the  track  or  the  train  would  kill  her;  this  witness 
says  he  again  said  to  her,  "Don't  you  see  that  train 
coming,  it  will  kill  you;"  she  replied  that  "it  wouM 
not,"  or  that  she  could  get  off;  or,  according  to  an- 
other witness,  "  she  guessed  she  could  make  it."  At 
any  rate  she  kept  on,  although  she  motioned  to  a  little 
grand  son  who  was  following  her,  to  go  back.  This 
witness  says  when  the  train  was  within  twenty  feet  of 
her,  he  "hallooed"  to  her  again.  \Vhen  near  the  end 
of  the  platform  she  stopped  and  le:ined  up  against  it, 
in    which    position    she   was   struck   and   killed. 

There  is  proof  that  she  could  have  gotten  off  the 
track  and  out  of  the  way  after  she  was  spoken  to, 
or  even  at  the  last  moment,  by  stooping  under  the 
platform.  Her  conduct  was  so  unaccountable  as  to 
indnce  the  belief  upon  the  part  of  some  that  her  death 
was    intentional.       The    engineer    siiys   he   did     not  see 
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her,  and  did  not  know  that  any  one  had  been  killed 
notil  he  reached  Tuliahoma,  a  considerable  digtance 
away. 

There  iire  twn  coiiiits  in  the  declaration.  The  first 
charging  a  failure  to  observe  the  statutory  precautions 
against  accidents ;  the  second  charging  common  law 
negligence. 

Among  other  things,  the  judge  used  the  followiog 
langnage  in  his  charge :  "  If  plaintiff's  intestate  got 
herself  without  negligence  into  a  position  of  danger, 
she  is  not  to  be  held  responsible  for  contributry  neg- 
ligence for  an  honest  though  erroneous  exercise  of 
jnclgmeDt  in  getting  out  there.  Instructions  are  ap- 
plicable  to  both   counts." 

This,  as  we  understand  it,  means  that  if  she  hoD- 
esUy  tbonght  she  could  pass  safely  between  the  plat- 
form and  the  train,  or  get  out  of  the  way  before  the 
train  reached  that  point,  that  thjs  was  but  an  error 
of  judgment  and  not  negligence.  This  was  misleading 
and  erroneous.  If  the  danger  waa  patent  to  a  person 
of  ordinary  intelligence,  and  deceased  possessed  ordi- 
nary intelligence  and  was  in  the  possession  of  her  nat- 
ural faculties,  and  voluntarily  placed  herself  in  such 
position  of  danger,  especially  after  she  was  directly 
cautioned  against  it,  then  she  was  guilty  of  negligence. 
No  matter  if  she  did  honestly  think  she  would  escape 
unhurt,  it  was   nevertheless   negligence   to  take   the  risk. 

Again,  the  judge  was  requested  to  say  to  the  jury 
"that  it  is  the  duty  of  an  intelligent  being  to  exercise 
reasonable  precautions  to  avoid  danger,  and  this  pre- 
caution   must   be   exercised   in   propirtion    to  the   danger 
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and  the  knowledge  of  the  danger,"  to  which  he  re- 
Bponded,  "  Such  is  the  law  applicable  to  the  second 
count,   but   not   to   the   first  count." 

The  proposition  was  applicable  to  both  counts;  tie 
difference  being,  however,  that  oontribiitory  negligence 
does  not  defeat  the  action  under  the  first  count,  but 
only  mitigates  the  damages,  whereas,  under  the  second 
count  it  might  defeat  the  action  altogether.  The  ques- 
tion of  contributory  negligence  was,  however,  pertinent 
nnder   either  enquiry. 

The  charge  is  also  erroneous  in  instructing  the  jury 
that  in  estimating  damages,  they  might  take  into  con- 
sideration the  loss  of  social  relation  of  ■  husband  and 
wife,  parent  and  child,  etc.,  and  the  advice  and  pro- 
tection  of  the   deceased    as   wife   and    mother. 

There  are  expressions  in  some  of  our  opinions  jus- 
tifying this  charge,  to  some  extent  at  least.  But  this 
is  the  statutory,  action  given  by  sec.  2291,  el  aeq.,  of 
the  Code,  and  is  the  same  action,  whether  it  be  brought 
by  the  injured  party  in  person  or  by  his  administra- 
tor  after   his   death :     Railroad  v.    Fowler,  9  Heis.,  829. 

Hence  the  damages  to  be  recovered  are  those  sus- 
tained by  the  injured  party — the  action  is  not  for 
wrong8  to  the  husband  or  next  of  kin.  The  dam^s 
are  such  as  the  injured  party  could  have  recovered, 
if  instead  of  being  killed  she  had  been  disabled  for 
life,  if  not  the  same  amount,  at  least  for  the  same 
elements   of  damages. 

Judgment   reversed,   and   new    trial    awarded. 
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The  Chicago  &  Alton  Railroad  Co.  v.  D.  A.  Walkee. 


BuLROADe.  Farm^corpomlimt.  Suit  agatTM  agent.  The  C.  A  A  R.  K. 
Co,  bsvtng  no  office  nor  any  part  ni  its  line  in  this  Stale,  employed  B 
SB  il«  agent  in  this  Slale  lo  induce  travelera  to  take  such  roatee  as 
connected  irith  their  line.  B  lifid  no  authority  to  sell  tickets  for  hie 
principal,  and  his  biminesa,  which  consisted  principall}'  in  securing 
emigrants  as  patrons  for  his  company,  re<iuired  that  he  should  travel 
from  place  to  place,  see  poAsengcre,  aid  them  in  piirchaaing  tickelif, 
and  checking  baggage  on  connecting  lines,  and  correspond  with  per- 
sons likely  to  travel  over  his  principal's  line.  Hi£  presence  was  fre- 
quently required  at  C,  in  this  Stale,  that  place  being  a  railroad  cen- 
tre of  lines  connectiDK  with  hi<t  principal's,  but  he  had  no  office  or 
place  of  business  there.  W.  sued  the  Company  for  breach  of  a  con- 
tract made  with  B,  serving  process  on  B.  who.4«  want  of  authority  to 
receive  the  service  of  process  was  raised  by  plea  in  abatement.  fleW 
that  the  service  was  invalid  and  the  plea  good. 


PROM    HAMILTON. 


Appeal  in  error  from  the  Circuit  Court  of  HamiltoD 
county,       D.  C.  Trewhitt,  J, 

Kky  &,.  Richmond   for   Railroad. 

Vandyke,  Cooke  &  Vandyke  for  Walker. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

This  action  waa  begun  by  Walker  in  the  circuit 
court  of  Hamilton  county.  The  sheriff  returned  the 
process  "executed    by  serving   the  within   on   Charles  F 
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Ludlinn,  principal  sgeat  of  the  defecdant  ia  Hamilton 
county."  The  defendant  pleaded  in  abatement  that  it 
was  a  foreigo  corporatioD,  created  under  the  laws  of 
Illinois;  that  its  line  of  road  ie  in  the  States  of  Illi- 
nois and  Missouri,  and  ite  principal  office  in  the  city 
of  Chicago  in  the  former  State;  that  Charles  F.  Lud- 
lum  was  never  appointed  agent  of  defendant  in  Ham- 
ilton county,  Tennessee,  and  had  no  authority  to  accept 
service  of  process  for  defendant,  and  defendant  had  no 
office  or  agency  in  Hamilton  county,  Tennessee,  at  the 
time   plaintiff's   cause   of  action   accrued   or   since." 

The  plaintiff  filed  a  replication,  which  was  accepted 
by  the  court  below  as  a  sufficient  traverse  of  this  plea. 
Upon  this  issue  the  case  was  tried,  resulting  in  a 
judgment   for   the   plaintiff. 

There  is  no  very  material  conflict  in  the  proofl 
The  Chicago  &  Alton  Bailroad  Company  has  no  road 
or  general  office  in  this  State;  a  part  of  its  line  ex- 
tends from  St.  Louis  to  Kansas  City  and  constitutes 
a  link  in  one  of  the  competing  lines  to  California  and 
the  West.  Ludlum  was,  in  the  language  of  the  gen- 
eral passenger  and  ticket  agent,  "the  Southern  passen- 
ger agent  of  said  company  for  all  the  territory  south 
of  the  Ohio  river  and  also  the  States  of  , Virginia, 
Arkansas  and  Texas."  For  part  of  the  time  his 
"head  quarters"  were  at  Chattanooga,  and  afterwards 
at  Nashville — the  change  taking  place,  according  to 
witnesses,  about  February,  1880,  He  had,  however, 
no  Bsed  residence  or  place  of  business.  Hie  buatness 
was  to  solicit  travel  over  his  line  of  road,  that  is,  to 
solicit    travelers   to   take   a   route   that   would  lead   over 


SEPTEMBER  TERM,  1882. 


Bailroad  Co.  v.  Walker. 


his  road.  He  sold  do  tickets,  and  was  not  authorized 
to  sell  ticketa.  His  course  of  business  was,  when  he 
£>und  a  passenger  willing  to  take  his  route,  to  oon- 
dact  him  to  the  ticket  agent  of  the  connecting  road 
&t  the  point,  who  would  sell  him  a  ticket  over  the 
Tarious  roada.  He  would  also  assist  the  passenger  in 
cbecking  hie  baggage,  and  give  him  information,  etc. 
He  distributed  advertisements  or  "folders,"  as  they  are 
termed,  representing  the  superior  advantages  of  his  line. 
One  of  these  exhibited  in  proof  has  the  name  of  Lud- 
lum  thus :  "  Charles  F.  Ludlum,  southern  passenger 
agent,  under  the  Read  House,  Chattanooga."  In  point 
of  fact,  however,  he  kept  no  ofGce  or  place  of  busi- 
ness. He  "hunted  up"  the  passengers  and  emigrants 
about  the  depots,  car  sheds,  or  wherever  he  could  find 
them.  By  "  head  quarters,"  the  witnesses  say,  is  only 
mRant  the  place  where  he  received  his  mail;  and  after 
he  had  changed  bis  "bead  quarters"  from  Chattanooga 
to  Nashville,  he  continued  to  carry  on  his  business  at 
Chattanooga  "about  as  before." 

His  business  required  him  to  travel  over  any  por- 
tion of  the  States  or  territory  mentioned,  where  he 
conld  find  passengers  or  emigrants.  Chattanooga  was 
a  good  point,  as  several  roads  centered  there,  and  he 
vaa  often  at  that  point,  hut  was  confined  to  no  par- 
ticular  place. 

On  the  24th  of  April,  1880,  Ludlum  induced  the 
plaintiff,  who  was  going  to  California,  to  take  his  route, 
and  conducted  him  to  the  ticket  office  of  the  Nash- 
ville,   Chattanooga    &    St.   Louis     Railroad    at    Chatta- 
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nooga,  where  the  agent  of  the  compaDy  sold  ptaiDtifF 
K   through   ticket   to   San    Friinciseo. 

The  ground  of  the  actiou  ig,  that  Ludlum  promised 
plaintiff  that  in  paHsing  over  the  road  of  the  Chicago 
and  Alton  company  from  St.  Louis  to  Kanajs  City  in 
the  night,  he  should  have  a  car  with  reclining  seatf, 
equal  to  a  sleeping  car,  and  that  this  .igreenient  was 
grossly  violated  by  the  conductor  when  tiie  plaiutifi 
reached  that    part  of  the   route. 

The  question  was,  whether  upon  thi.se  facts  service 
upon  Ludlum  was  sufficient  to  give  the  court  juris- 
diction of  the  defendant.  The  action  is  transitory, 
and  such  actions,  unless  otherwise  expressly  provided, 
may  he  brought  wherever  the  defendant  is  found. 
A  corporation  is  in  general  supposed  to  be  located  at 
its  principal  office,  but  it  may  be  that  a  corporation 
can  be  said  to  be  situated,  for  the  puriwse  of  being 
sued,  wherever  it  has  an  established  place  of  business, 
even    without   speciiil    legislation    upon   the   subject. 

With  respect  to  foreign  corporations,  it  is  some- 
times provided  as  a  condition  of  their  being  allowed 
to  do  business  in  this  State,  that  they  shall  keep 
agents  here,  authorized  to  acknowledge  service  of  pro- 
cess: Code,  sec.  1500.  But  where  this  is  not  in 
terms  provided,  there  is  no  doubt  that  foreign  corpo- 
rations may  be  held  subject  to  the  general  provisiora 
of  our  statutes  with  respect  to  service  of  process  on 
corporations,  and  it  is  perfectly  legitimate  to  construe 
these  provisions  as  applicable  to  foreign  as  well  M 
domestic  corporations,  where  the  language  employed  will 
allow    thb    construction.       Foreign    corporations    doing 
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basiness  in  this  State,  with  a  knowledge  of  thpse  pro- 
visions, cannot  complain  that  they  are  made  to  apply 
to  them. 

It  only  remains  to  examine  the  provisions  of  our 
8tatnt«8  upon  the  subject.  Code,  sec.  2831,  is  in  these 
words:  "Service  of  process  on  the  president  or  other 
head  of  a  corporation,  or  in  his  absence  on  the  cash- 
ier, treasurer  or  secretary,  or  in  his  absence,  on  any 
director  of  such  corporation,  will  be  sufficient."  Thia 
section,  it  will  l>e  rendily  seen,  does  not  meet  the  present 
case.  The  next  is :  "  If  neither  president,  cashier, 
treasurer  or  secretary  resides  within  the  State,  service 
upon  the  chief  agent  of  the  corporation  residing  at  the 
time  in  the  county  where  the  action  is  brought,  shall 
be  deemed   sufficient : "     Sec.    2832. 

The  next  section  relates  to  actions  brought  in  the 
county  where  the  priucipal  office  of  the  corporation  is 
located,   and    is,    therefore,   not   applicable. 

Section  2834  is  as  follows:  "When  a  corporation) 
company  or  individual  has  an  office  or  agency  in  any 
county  other  than  thiit  in  which  tlie  principal  resides, 
the  service  of  process  may  be  on  any  ngent  or 
clerk  employed  therein,  in  all  actions  growing  out 
of,  or  connected  with  the  business  of  the  office  or 
agency," 

This  is  substantially  the  same  as  sec,  2811.  Sees, 
2831,  2832,  28:i3  and  28,i4,  nre  amended  by  the  act 
of  1859-eO.  Section  2834  a,  is  in  this  languge:  "That 
hereafter,  when  a  corporate  company  or  individual  has 
an  officer  (evidently  meaning  an  office)  or  iigency  or 
rpsident    director,    in    nny   county    other    than    that    in 
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which  the  chief  officer  or  principal  resides,  the  service 
of  process  may  be  made  on  any  aj^nt  or  clerk  em- 
ployed therein,  in  all  actions  brought  against  said 
company,  growing  out  of  the  business  of,  or  cODuected 
with   said   company  or   principal    business," 

These  various  sections  comprise  all  our  legislatioD 
upon  the  subject.  They  appear  to  have  been  intended 
more  directly  to  indicate  the  county  in  which  actions 
shall  be  brought  against  domestic  coriwrations,  but  are 
comprehensive  enough  to  apply  to  foreign  corporations. 
The  sectionR  which  appear  to  be  more  directly  appli- 
cable, are:  First,  section  2832,  which,  as  we  have 
seen,  applies  to  cases  where  neither  the  president,  cash- 
ier, treasurer  or  secretary  resides  in  the  Statf,  in  which 
case  service  may  be  had  upon  the  chief  agent  reKid'mg 
at  the  time  in  the  county  where  the  action  is  brought 
"We  have  seen,  however,  that  the  proof  all  agrees  that 
Ludlum  was  not  at  any  time  residing  in  Hamilton 
county.  He  only  stopped  there  temporarily,  as  his 
business  required.  He  was  a  traveling  agent,  and  was 
no  more  a  resident  of  Hamilton  county  than  of  the 
various  other  points  where  he  did  business.  It  can 
hardly  be  said  that  he  was  at  the  same  time  a  resi- 
dent of  all  these  various  points,  or  that  bis  residenoe 
changed  as  often  as  he  moved  from  one  point  to  an- 
other; and  this  would  logically  follow  from  holding 
that  he  was,  in  the  sense  of  this  statute,  an  agent 
ra»iding  in  Hamilton  county.  We  predicate  nothing 
Upon  the  proof  that  before  the  service  of  process  he 
had   changed   his  "head   quarters"  to   Nashville,  but  for 
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tbe  argument  concede  that  he  was  ae  much  a.  reaideot 
of  Hamilton   county   after   that   as   before. 

The  other  sections  to  be  considered,  are  sections 
2811  and  2834,  as  amended  by  sec.  2834  a.  Sections 
2811  and  2834,  before  the  amendment,  provided  that 
^ere  an  office  or  agency  was  kept  in  any  county 
other  than  tbe  principal  office,  service  of  process  might 
be  had  upon  any  agent  or  clerk  employed  therein,  in 
all  actions  growing  out  of  the  business  of  the  office 
or  agency-  We  held  in  Topping  v.  Railroad,  5  Jjea, 
600,  that  by  the  amending  section,  2834  a,  the  service 
in  such  cases  was  (;ood,  without  regard  to  whether 
it  related  to  the  business  of  that  office  or  agency 
or  not. 

The  question  then  remains,  wliether  "the  officje  or 
agency  in  a  county,"  in  the  meaning  of  these  sections, 
were  intended  to  apply  to  such  an  agency  or  office  as 
the  proof  shows  that  Ijudlum  conducted  in  Hamilton 
eminty.  We  think  not.  If  this  were  a  suit  against 
a  domestic  corporation  in  a  county  other  than  the  one 
of  its  principal  office,  we  think  it  could  not  be  held 
that  the  office  or  agency  in  Hamilton  county,  as  shown 
by  the  proof,  wa.«  such  as  to  authorize  the  suit  to  be 
brought  in  that  county  and  service  to  be  had  upon 
such  agent.  The  office  or  agency  in  such  caMcs  would 
be  held  to  mean,  some  office,  agency  or  place  of  bu- 
siness located  in  the  county.  And  if  we  apply  the 
section  to  a  foreign  corporation,  we  cannot  give  it  a 
broader   construct  ion. 

It  will  be  observed  that  the  sections  we  are  con- 
Bideriug,  apply  not  only  to  corporations,  but  lo  com- 
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paniea  and  iodividuale.  It  could  Dot  have  beeo  in- 
tended to  authorize  suij:8  here  against  dod- resident 
firms  or  individuals  by  service  upon  their  traveling 
agents.  It  ws8  only  intended  to  allow  such  suits 
where  such  non-resident  firms  or  individuals  have  an 
office  or  agency  for  the  transaction  of  business  located 
in   some   county   in   this   State. 

As  we  have  seen,  the  defendant  had  no  ofGce  or 
agency  in  Hamilton  county,  any  more  than  upon  same 
proof  might  be  held  to  Apply  to  any  other  point  in 
the  southern  States,  where  Ludlum  might  happen  to 
"drum  for  passengers."  We  think  this  is  not  the 
meaning  of  these  provisions.  The  charge  of  the  cir- 
cuit judge  is  not  very  definite  in  its  meaning,  but  it 
authorized  the  jury  to  construe  the  law  differently, 
which   they   did. 

The  judgment   is   reversed. 

Deaderick,  C.  J.  and  Tukney,  J.  dissenting. 
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A.  L.  Sfeabs,  Guardian  o.  Geo.  F.  Suith  et  al. 

Pleadinob  AKD  Pkactice.  Liabiiity  of  Justing  of  county  emai.  Negtigatet, 
Lorn.  To  KUKtain  an  accioD  againi^t  jtistices  of  the  county  court  fbr 
accepting  a  guardian's  bontl  with  on\y  one  Bursty  instead  of  requirilig 
two  or  more  snivlies  as  prescribed  by  Btatute,  there  must  be  proof  of 
uctaal  loss  by  reason  oF  the  act  or  otuiiision,  otherwise  the  recoTcVy 
would  only  be  for  nominal  damaged. 


FROM    MAHION, 


Appeal  from  the^  Chancery  Court  at  Jasper.  W-, 
W.  Bradford,  Ch. 

Spears  &  Spears   for   complainant. 

F.  V.  Brown   for   defendant. 

Cooper,   J.,   delivered   the   opinion    of  the   court. 

Bill  filed  October  8,  1875,  by  complainant  Spears, 
as  guardian  of  Emma  L.  Havner,  an  infant,  against 
G.  F.  Smith,  the  former  guardian,  and  Wm,  O.  Fatten, 
the  only  surety  on  the  guardian  bond,  for  nn  account 
of  the  guardianship,  and  against  E.  D.  Tate,  B.  Las- 
ater  and  H.  L.  Bible  as  members  of  the  county  court 
who  approved  Smith's  bond  as  guardian,  to  hold  them 
liable  for  the  failure  to  require  two  or  more  sureties 
as  required  by  statute.  The  chancellor,  on  final  hear- 
ing, rendered  a  decree  against  Smith  and  Patton 
for  the    amount    found   due   from    the    guardian  to    his 
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ward,  and  disiuia^ed  the  bill  as  to  the  other  defeii<5- 
ants,  charging  them,  however,  with  the  costs  of  their 
braoch  of  the  case.  The  complaiaant  appealed  from 
80  much  of  the  decree  as  dismissed  his  bill  i^ainst 
the  justices   of  the   county   court. 

On  February  9,  1864,  O.  Havner  died  iotestafe, 
leaving  a  widow  and  ten  children,  among  whom  v^re. 
Nancy  B.  Havner  and  the  complainant  Emma.  In 
June,  1865,  M.  B.  Havner,  one  of  the  intestate's  sons, 
was  appointed  and  qiialilied  as  administrator  of  hi- 
fether's  estate.  In  his  settlements  with  the  county 
court,  the  last  of  which  was  made  March  1,  1869,  he 
claimed  and  obtained  credit  for  $128  paid  to  the  guar- 
dian of  complainant  as  her  share  of  her  father's  per- 
sonal estate.  On  the  day  of  the  last  settlement,  the 
former  guardian  having  resigned,  G.  F.  Smith  was  ap- 
pointed guardian  of  complainant  and  her  sister  Nancy 
B.,  and  qualified  by  giving  boud,  with  Patton  as 
surety,  in  the  penalty  of  8700,  conditioned  "to  weli 
and  truly  as  such  guardian  jierform  all  the  duties  which 
may  be  required  by  law."  The  defendants  Tate,  Las- 
ater  and  Bible  constituted  the  quorum  court  who  took 
and   approved   the   bond. 

In  the  meantime,  on  July  11,  1867,  M.  B,  Havner, 
with  other  adult  heirs  of  the  intestate,  filed  a  bill  for 
the  partition  of  the  lands  of  the  estate,  and  ohtuined 
a  decree  ordering  the  partition,  and  appointing  com- 
miasioners  for  the  purpose.  The  commissioners  nia<l« 
a  partition  of  the  lands,  and  reported  the  result  to 
the  court.  On  February  19,  1870,  Smith,  on  behiilf 
of   his   wards,   filed   a  bill   in  the   nature   of  a   cross-bill 
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in  the  partition  tuit,  attackiog  the  seitlemeDt  of  the 
adminietrator,  and  asking  that  the  lands  be  sold  for 
division,  upon  the  ground  that  they  were  not  ausoep> 
tible  of  equal  partition.  Such  proceedings  were  had 
in  the  cause  that  the  lands  were  sold,  and  the  proceeds 
divided  among  the  heirs.  Between  June  14,  1872,  and 
April  2,  1875,  Smith,  as  guardian,  received  of  these 
proceeds  as  the  share  of  his  ward,  the  complainant, 
?605.42,  He  had  previously  received  from  the  for- 
mer goardian  $128,  her  share  of  the  personalty.  He 
was  removed  from  the  guardianship  in  October,  1875. 
It  will  be  seen  from  the  foregoing  statement  of 
facts  that  at  the  time  of  the  execution  and  acceptance 
of  the  bond  of  the  defendant  Smith  as  guardian,  on 
March  1,  1869,  the  estate  of  the  ward  consisted  of 
8128,  her  share  of  her  father's  personalty,  and  an  un- 
divided interest  in  her  father's  realty,  which  had  been 
ordered  to  be  partitioned.  The  penalty  of  the  bond 
was  sufficient  to  secure  the  personal  estate  of  the  ward, 
and  leave  a  small  margin  for  the  rents  of  the  realty, 
if  any.  The  record  does  not  show  that  the  lands, 
although  valuable,  yielded  rent,  and  the  penalty  of  the 
bond  was,  therefore,  sufficient  for  the  protection  of  the 
ward's  estate.  The  justices  of  the  county  court  could 
not  be  required  to  know  that  the  lands,  which  at  the 
time  of  the  appointment  of  the  guardian  were  ordered 
to  be  partitioned,  would  subsequently  be  sold  for  di- 
vision under  the  proceedings  commenced  nearly  a  year 
thereafter.  The  only  fault  which  can  be  imputed  to 
the  justices  was  in  accepting  a  bund  from  the  guar- 
<ii8n  with   only   one   surety. 
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The  requirement  of  a  statute  that  two  or  more 
sureties  shall  be  taken  upon  a  bond  is,  as  a  general 
rale,  merely  directory,  and  a  bond  with  one  surety 
would  be  good.  The  officer  accepting  it  could  not 
be  proceeded  against  as  if  he  had  failed  to  take  any 
bond;  Johnson  v,  WilUama,  2  Tenn.,  178;  Foster  v. 
Blount,  1  Tenn.,  343.  But  it  is  altogether  another 
question  whether  the  officer  would  not  be  liable  to  the 
p^i^y  aggrieved  for  the  damages  sustained  if  in  fvct  a 
loss  occurred  by  reason  of  the  &ilure  to  require  the 
number  of  sureties  fixed  by  the  statute.  It  would  be 
a  plain  violation  of  duty  not  to  comply  with  the  di- 
rection  of   the  statute   which    is   positive   in  its   terms. 

Previous  to  the  Code,  the  act  of  1762,  ch.  5,  sec. 
5,  made  the  justices  of  the  county  court  appointing 
the  guardian  liable  for  all  loss  or  damage  sustained 
by  the  ward  by  reason  of  their  committing  his  estale 
to  a  guardian  without  taking  good  and  sufficient  security 
in  the  first  instance.  The  act  was  not  very  effective 
for  the  purpose  intended :  Strong  v.  Harrig,  3  Hum., 
461.  Its  provi.sions  were  not  brought  forward  iuto 
the  Code.  The  duties  prescribed  by  the  Code  in  re- 
latioD  to  the  taking  of  the  bonds  of  guardians  are, 
however,  ministerial,  not  judicial,  and  for  their  viola- 
tion an  action  on  the  case  may  be  mainlained  by  the 
party  injured.  To  maintain  such  an  action  the  con- 
duct of  the  justices  must  be  alleged  to  have  been 
willful  and  malicious,  and  the  averment  must  be  sup- 
ported by  proof  of  conduct  from  which  malice  or  cor- 
rupt motive  may  be  implied :  Boyd  v.  Fcrrit,  10 
Hum.,   406. 
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The  complaiDant  alleges  in  his  bill,  "od  informa- 
tion and  belief,"  that  at  the  time  his  bond  as  guar- 
dian was  executed,  Smith  was  insolvent,  and  that  his 
Burety,  Patton,  was  insolvent  "or  not  of  sufiBcient  prop- 
erty to  secure  the  amount  of  the  bond."  It  is  fur- 
ther alleged  that  the  defendants,  Tate,  Lasater  and 
Bible,  in  taking  the  bond  acted  willfully  and  mali- 
Mously,  or  in  a  manner  from  which  the  law  implies 
malice.  These  allegations  are  all  expressly  denied  in 
the  answers  of  the  defendants,  and  there  is  no  proof 
to  sustain  them.  The  bond  was  no  doubt  taken  by 
the  justices,  as  all  of  them  say  in  their  answers  and 
one  of  them  testifies,  in  ignorance  of  Ihe  requirement 
of  the  statute  in  relation  to  tlie  number  of  sureties. 
The  question  is,  therefore,  narrowed  down  to  the  point 
whether  malice  can  be  inferred  from  ihe  mere  failure 
of  the  justices  to  require  more  than  one  surety.  The 
answer  is,  perhaps,  not  difficult,  but  it  is  unnecessary 
to  moke  it.  For,  the  surety  tikeu  being  at  the  time 
good  for  the  penalty  of  the  b;ud,  and,  so  far  as  ap- 
pears, continuing  solvent  to  the  present  time,  and  there 
being  no  proof  of  actual  loss  or  damage,  all  that  the 
complainant  could  in  any  event  recover  would  be  nom- 
inal damages,  which  might  carry  the  costs.  But  the 
chancellor  taxed  these  defendants  with  the  costs  of 
their  part  of  the  case,  and  the  complainant  has  had 
all  the    recovery   he    was   entitled   to. 

The  decree  of  the  chancellor  will  be  aifirmed,  and 
the  complainant  will  pay  the  costs  of  this  court,  the 
costs  below   to    be   paid    as   adjudged   by  the   chancellor. 
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JosEi'H  A.  Mahby  akd  Wife  ».  Sophia  M.  Church- 
WBLi,  et  at. 

Chamceby  I'i.EAiJiNds  *SD  Pra(.th;f,  Opming  biddintfi.  NvUtdaUJnm 
naje.  Orciinnrily,  and  in  the  iibsence  of  any  tonlrolling  equity,  ii|ion 
the  opening  of  tlie  biddings  of  a  judicial  xnle,  the  purchaaer  slioitid 
be  rc(|uired  lo  execute  hk  uoles  for  the  purchane  money  aa  of  thedaie 
of  the  public  sale  the  bidding!!  at  which  are  opened,  and  upon  the 
teriii><  of  the  decree  of  i^nle, 

FROM    KNOX, 


Appeal  from  tlie  Chancery  Court  at  Knoxville.  SV. 
B.   STAI.EY,    Ch. 

W,  P.  Washburn    for   complainants. 

W.  M.  Baxter  and  Henderson  &  Jouroluon  for 
defendanta. 

Cooper,   J.,   delivered    the   opinion   of  the   court. 

Lands  having  been  sold  under  the  orders  of  the 
court  in  this  case,  a  party  offers  to  advance  the  bid- 
dings over  ten  per  cent,  on  each  sale.  The  sales  were 
on  time,  and  the  question  submitted  to  the  court  is 
whether  the  notes  to  be  executed  by  the  party  making 
the  advance  should  be  dated  buck  as  of  the  date  of 
the   original   sale. 

Under  the  pmctice  of  the  courts  in  this  State,  ju- 
dicial sales  are  usually  ordered  to  be  made  at  public 
vendue,  upon   notice  of  the  time   and   place,  the   highest 
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and  best  bidder  beiii^  required  to  comply  with  the 
terms  of  sale  by  making  the  cash  payment  if  any,  and 
eiecuting  his  notes  with  personal  security  for  the  de- 
ferred payments.  The  master  makes  a  report  to  the 
court  of  what  he  has  done,  showing  that  the  money 
and  notes  are  in  his  hand^.  The  biddings  are  subject 
to  be  opened  by  an  advanced  bid  of  ten  per  cent,  or 
more:  Click  v.  Burria,  6  Heis.,  539.  The  person  of- 
fering the  advance  is  required  to  secure  to  the  satis- 
faction of  the  court  the  amount  offered,  and  this  for 
tlie  obvious  reason  that  otherwise  an  actual  purchaser, 
whose  bid  is  secured,  might  be  lost  for  a  mere  prom- 
ise: Childress  v.  Harrison,  1  Baxt.,  415;  Glenn  v. 
Glmn,  7  Heis.,  369.  The  amount  may  be  secured 
either  by  the  applicant  complying  with  the  terms  of 
bis  offer  by  accompanying  the  application  with  the 
necessary  money  and  notes,  or  by  entering  into  a  writ- 
tea  obligation  with  good  security  to  comply  with  the 
terms  of  his  offer  if  so  ordered  by  the  court:  Allen. 
V.  East,  4  Baxt.,  308;  Mound  City  Mutual  Life  Ins, 
0).  V.  Hamilton,  3  Tenn.  Ch.,  228;  Atkinson  v.  Mitr- 
jree,   1    /</.,    51. 

By  the  English  practice,  the  master  was  authorized 
to  receive  bids,  and  the  biddings  were  usually  con- 
ducted in  the  master's  office.  To  open  the  biddings 
for  a  given  time  was  merely  to  extend  his  authority 
until  the  expiration  of  that  time.  The  opening  ot  the 
biddings  under  that  praclice  left  the  date  of  the  sale 
open  to  the  agreement  of  the  contracting  parlies.  Un- 
der our  practice,  the  public  sale  fixes  a  date  from 
which    the    purchaser    and   the   creditor,  or   other   party 
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eotitlocl  to  the  proceeds  of  sale,  acquire  rights  if  the 
Bale  be  contirnitd.  To  opea  biddiogs  in  sucli  a  ca^e 
18  sim|dy  to  allow  other  persons  the  opportunity,  nunc 
pro  tunc,  to  become  purchasers  precisely  as  if  they  had 
made  tlieir  bid  at  the  original  sale.  It  would  be 
manifestly  unjust  to  the  persons  entitled  to  the  pro- 
ceeds of  sale  to  extend  the  time  of  the  deferred  pay- 
ments during  the  delay  of  confirmation  either  of  the 
original  sale,  or  of  the  re-sale,  and  no  such  extension 
should  be  permitted  except  where  the  same  is  demand- 
able  as  of  right  upon  some  legal  or  equitable  ground. 
It  is  a  concession  to  the  owner  of  the  property  aad 
the  person  offering  the  advance  to  0]ien  the  bids  nt 
all,  and  as  the  latter  may  regulate  his  offer  by  the 
rule  of  practice,  it  is  clear  that  no  right  of  his  is 
affected  by  a  course  which  justice  to  the  creditor,  or 
other  recipient  of  the  fund,  imperatively  demands  in 
the  ab-^Huce  of  an  adverse  controlling  equity.  Besides, 
an  adviince  of  ten  per  cent,  on  the  original  bid  is  suf- 
ficient to  open  the  biddings.  If  now  the  offer  is  es- 
nctly  ten  per  cent.,  and  the  re-sale  is  made  to  date 
fropi  the  time  the  opened  biddings  are  elcised,  the 
actual  advance  will  be  diminished  below  ten  per  cent. 
by  the  interest  which  will  be  lost  by  the  extension 
of  time,  and  the  advance  would  vary  in  each  particular 
case.  Undoubtedly  the  court  may,  upon  a  proper  case 
Bhown,  set  aside  the  first  sale  altogether,  and  order  a 
re-sale  from  the  dntc  of  which  the  rights  of  the  parties 
will  accrue:  Reeite  v.  Copelamf,  6  Lea,  190.  But 
ordinarily,  and  in  the  absence  of  any  controlling  equity, 
upon   the   opening   of  biddings   for   the    usual    period  al- 
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lowed,  the  purchaser  should  be  required  to  execute  his 
notes  as  of  the  date  of  the  public  sale  the  biddings 
at  which  are  opened,  and  upon  the  terms  of  the  de- 
cree of  sale.       Ordered   accordingly    in   this   case. 


Hicks  et  al.  v.  John  Trbdbricks, 

Ejectjient.  lAmilation.  Adueree  pwisesmon.  Pleadings  and  pracfirt.  To 
countervail  superior  pa|ier  title,  the  adverse  po8aei«ioD  munt  have 
been  actual  hj  fencep,  encloBurvs  or  buildingtt,  where  the  land  in  ca- 
pable of  such  possetwion,  and  where  it  is  rot,  euch  fact  must  be  aver- 
red in  pleading.  Such  actx  an  cnttin);  timber,  grazing  catlle,  erecting 
hog-pens,  are  illusory  and  insufficient. 


FEOM    MARION* 


Appeal  from  the  Chancery  Court  at  Jasper. 
W.  M.  Bradford,   Ch. 

Foster  V.  Brown   for   complainant. 

W.  D.  Spears  for  defendant. 

Freeman,  J.,  delivered   the  opinion   of  the   court. 

This  is  a  bill  by  the  heirs  of  Stephen  Hicks,  for 
recovery  of  upwards  of  twelve  hundred  acres  of  moun- 
tain land,   to   which    respondent   sets  up  claim  as  owner. 

It   is   conceded    that    complainant's   title   papers   give 
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the  superior  right,  which  is  sought  to  be  ohviat«d  by 
respondent,  claiming  under  a  younger  grant,  by  adverse 
-  possession  for  BufBcient  length  of  time  to  perfect  hia 
title   under   the   statute   of  limitations. 

The  statement  on  which  this  defense  is  made  is  as 
follows:  That  "he  has  owned  the  land  for  almost,  if 
not  quite  twenty  years,  and  has  a  grant  for  the  same." 
He  then,  in  denial  of  the  charge  of  the  bill  that 
he  had  never  had  possession  of  the  land,  says:  "Be- 
spondent  is  now,  and  has  been  for  the  last  fifteen  or 
sixteen  years,  in  actual  adverse  possession  of  said  land, 
using  it  for  the  purpose  of  grazing  and  for  timber, 
and  for  the  last  five  or  six  years  he  has  had  a  house 
on  the  same,  and  enclosures  kept  up  continually,  claim- 
ing all  the  time  in  his  own  right,  by  virtue  of  his 
grant." 

This  statement  of  the  iacts  relied  on  as  constitut- 
ing his  possession  means,  when  fairly  construed,  that 
the  respondent  had  grazed  his  cattle  on  the  land,  had 
used  timber  on  it,  but  had  no  actual  occupation  of  it, 
until  the  last  five  or  six  years,  when  he  had  built  a 
house  on  it,  enclosed  a  part  of  it  and  kept  up  the 
enclosures,   claiming   under   his   grant. 

By  tliis  statement  of  facts  he  is  bound.  We  might 
dispose  of  the  case  here,  for  conceding  this  entire 
statement  to  be  true,  it  does  not  coastiiut«  such  a 
state  of  facts  as  would  give  the  protection  of  the 
statute. 

The  general  rule,  as  stated  by  McFarland,  J.,  in 
Puflen  V.  Hopkins,  1  Lea,  744,  is  that  "  actual  posses- 
sion   for   seven   years   is   necessary    to   give   the   younger 
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grantee  the  better  title  under  our  act  of  1S19,  and 
ictual  possession  is  generally  understood  to  mean  ah 
encloaure  by  buildings,  fences,  or  other  similar  im- 
provements." The  respondent  not  only  shows  that  he 
has  not  had  such  possession,  but  that  in  his  judgment 
(he  land  is  capable  of  and  fitted  for  actual  possession 
in  the  way  indicated,  by  the  fact  that  be  has  within 
the  last  five  or  six  years  before  this  litigation,  ao  ac- 
tually occupied  it.  In  order  to  make  the  facta  stated 
a  defense  at  all,  he  should  have  stated  that  the  land 
was  not  of  such  a  character  as  to  admit  of  any  more 
permanent  occupation,  and  this  was  the  only  use  for 
which  it  was  properly  adapted.  He  rebuts  this  view 
by  his   own   statement. 

On  looking  to  the  testimony,  the  respondent  fails 
entirely  to  make  out  such  state  of  facts  as  would  give 
him  the  benefit  of  the  statute,  even  if  he  had  set  them 
np  sufficiently  in  hia  answer.  The  nearest  to  un  oc- 
cupation of  the  land  shown  is,  that  he  built  a  hog- 
pen, four  square  as  it  is  termed,  that  is,  of  the  width 
each  way  of  the  rails — say  ten  feet — and  at  some  time 
had  fed  his  hogs  in  the  pen.  This,  we  need  not  say, 
would  not  be  such  an  open  and  notorious  possession 
or  of  such  a  character  as  to  meet  the  demands  of  the 
statute.  Such  an  occupation  would,  on  such  a  tract 
of  land,  not  be  a  real  bona  fide  pos-session,  notifying 
the  owner  of  an  adverse  claim  and  occupancy.  This 
is  too  clear   for   argument. 

The  result  is,  the  chancellor's  decree  is  reversed, 
aad  a  decree  will  be  rendered  in  favor  of  complain- 
tnte  with    costs. 
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S.  B.  Deakins  c.  W.  T.  Ai,i,ev,  Ex'r,  el  al. 

I.ES  OF  Land,  In  grr^  or  per  acre.  I'nrol  eindcnee.  Plfoiiinifii  cinrf  pnu- 
lirr.  WhiToit  is  uncertain  fnmi  the  tape  of  thedeed  or  bond,  irhetber 
the  i*iile  wiis  in  grcwn  or  per  acre,  parol  evidence  is  admissible  to  aho* 
the  iutentiim  oC  the  ])B'rticn ;  and  vhere  it  nppearx  from  Ihe  face  of 
the  deed  or  bond  that  the  isale  was  in  p<ae,  it  may  be  L-hown  to  haw 
been  a  sale  |>er  acre,  upon  allegutinn  and  proof  that  the  deed  or  bond 
was  so  drawD  through  fraud  or  mistake. 


FBOM   MABION. 

Appeal  from  the  Chancery  Court  at  Jasper.  Vl. 
M.  Bbadfohd,   Ch. 

W.  D.  Spears   for   complainant. 

F.  V.  Brown   for   defendants. 

Fbeeman,  J.,  delivered  the  opioion  of  the  court. 

The  leading  questions  in  this  case  are,  whether  » 
tract  of  land  sold  by  the  Bennetts  to  complainant  was 
sold  in  gross  or  by  the  acie,  and  the  acreage  miEre]>- 
reeented   by   vendor. 

The  complainant  charges  that  he  bought  the  land 
in  1875,  took  a  title  bond  for  the  same,  at  J33.50 
per  acre;  that  the  vendor  represented  to  him  at  the 
time,  that  there  was  one  hundred  and  ninety-one  acres 
in  the  land  covered  or  included  by  the  title  bond; 
that  the  land  had  been  recently  surveyed  by  the  countv 
Hurveyor,  and  according  to  that  survey  there  was  not  the 
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number  of  acres  stated.  It  is  further  charged  that 
complaiuaDt  had  confidence  in  the  statement  thus  made, 
aod  relied  upon  it  wholly  aa  to  the  number  of  acres 
in  the   tract. 

In  support  of  this  view,  it  is  further  stated,  that 
when  they  met  to  execute  the  title  bond,  and  com- 
plainant gave  hiy  notes  for  the  purchase  money,  the 
amount  of  the  notes  was  ascertained,  by  estimating  the 
land  at  one  hundred  and  ninety-one  acres,  and  the 
price  at   $33.50   per   acre. 

If  complainant  has  established  these  charges  he  is 
entitled  to  a  decree  for  the  alleged  deficiency  in  the 
Iraet.  If  not,  he  fails.  The  tract  ia  shown  by  ac- 
tual survey  to  contain  only  one  hundred  and  sixty-sii 
acres  and  a  fraction,  making  a  deficiency  of  about 
twenty-five  acres,  and  at  the  price  stated,  of  over  eight 
hundred  dollars — the  whole  price  of  the  land  being, 
aa  charged,  $6,400,  for  which  six  notes  were  given — 
all  of  which  have  been  paid,  we  believe,  but  the  last 
two. 

Respondents,  after  insisting  that  the  face  of  the  title 
bond  conclusively  sliows  that  the  sale  was  in  gross, 
and  a  gross  sum  agreed  to  be  paid  for  the  land  spe- 
cified in  the  bonudaries  set  out,  deny  specifically  each 
and  every  charge  of  tlie  hill,  except  a  qualified  ad- 
mission that  the  calculations,  as  charged,  were  made  at 
the  time  of  giving  the  noles,  but  say  (if  any  were 
made)  they  were  made  merely  out  of  curiosity  as  to 
the  price  paid  per  acre  by  complainant.  In  support 
of  these  denials  it  is  added,  that  complainant  thor- 
oughly  knew  the   land    and    its   boundaries,    had    repeat- 
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edly  gone  over  it,  and  was  as  competent  to  estimate 
the  acreage  as  the  vendor.  It  is  also  suggested,  tliat 
if  the  sale  had  been  by  the  acre,  the  number  of  acrfs 
oonid  as  readily  have  been  ascertained  then  as  five 
years  after,   when   the   bill    was   filed. 

The  first  question  to  be  settled  is,  whether  the  title 
bond  or  the  original  memorandum,  by  their  terms  show 
the  sale  to  have  been  in  gross,  that  is,  a  sale  of  the 
tract  of  land  included  iu  the  boundaries  given,  and 
whether,  under  the  facts  in  this  case,  parol  proof  can 
be  looked  to,  to  show  the  sale  to  have  been  made 
by   the   acre. 

The  language  of  the  bond  is :  "I  have  this  day 
bargained  and  sold  to  the  said  Deakina,  for  the  con- 
sideration of  $6,40n,  the  following  described  tnct  of 
land," — giving  the  boundaries  specifically.  After  this 
it  is  recited  that  Deakius  bad  ex('cut«d  his  six  prom- 
issory notes,  each  for  $1,080,  except  the  first,  whioli  is 
?1,000,  and  then  the  usual  condition  to  make  title  to 
the  land  described  on  payment  of  the  purchase  money. 
The  memoi-andnm  of  the  contract  substantially  agrees 
with   the   bond. 

In  the  case  of  Barnes  v.  Gregory,  1  Head,  234, 
the  contract,  which  was  a  deed,  described  the  land, 
and  added,  it  "contained  thirty  acres  more  or  less," 
and  the  consideration  was  stated, to  be  a  gross  sum  of 
$1,050.  It  was  contended,  on  a  bill  to  allow  for  a 
deficiency,  that  the  deed  was  alone  to  be  looked  to  as 
containing  the  contract  of  the  parties,  and  parol  tes- 
timony   could    not   be   heard   to   change   it. 

The   general   rule  was  stated   to  be    undoubtedly  cor- 
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rect,  but  it  was  distinctly  held  that  on  a  bill  charg- 
ing fraod  or  mlatake  in  the  quantity  of  the  land,  the 
written  contract  might  be  contradicted  by  parol,  and 
the  deficiency  was  allowed  to  be  shown  notwithstand- 
ng  the  statement  in  the  deed  that  there  was  "thirty 
acres  in   the   tract   more   or   less " 

The  court  say:  "The  deed  is  silent  as  to  the  dis- 
puted qtiestiona,  whether  the  sale  was  by  the  acre  or 
in  gross,  and  that  parol  evidence  was  admissible  to 
show  how  the  fact  was" — adding:  "Siieh  is  the  uni- 
tbrm  course  of  decision  where  there  is  a  snhstnntial 
deficiency,  and  the  contract  by  the  acre ;  or  even  in 
gross,  where  there  is  fraud  or  imposition,"  citing  Benily 
V.  Miller,  6  Sneed,  671.  These  cases  were  ,  followed 
by  this  court  in  the  case  of  Withergpoon  et  at.  v.  Por- 
ter el  ai.,  Legal  Rep.,  vol.  1,  pp.  51-2,  Here  the 
title  bond  is  entirely  silent  as  to  whether  the  contract 
was  by  the  acre  or  in  gross — tHe  amount  of  the  con- 
sideration alone  being  given,  but  whether  arrived  at 
by  assuming  or  ascertaining  the  number  of  acres,  and 
finding   the   sum     at   the   agreed   price,   is   not   stated. 

Tbe  bill  goes  on  the  id<;n  that  there  was  a  repre- 
sentation made  by  Bennett  as  to  the  number  of  acres, 
that  is,  that  there  was  one  hundred  and  ninety- one 
acres,  and  this  representation  relied  on  by  the  vendee, 
and  that  this  was  untrae.  Such  a  representation,  re- 
lied on  by  the  other  party,  which  turns  out  to  bo 
QQtrae,  and  producing  Iosp,  has  all  the  elements  essen- 
tial to  legal  fraud  or  mistake,  especially  when  taken 
in  connection  with  the  fact  that  the  fiiihire  in  quantity 
imouats  to  about  one-seventh  of  the  value  of  the  land. 
32— VOL.  9. 
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On  looking  to  the  ttstinKiny  id  tlie  record,  we 
think  the  clear  pre [wnde ranee  i:^  in  favor  of  the  theory 
of  eomplaiDaDt's   bill. 

The  complainant  swears  most  definitely  to  the  facts 
as  charged.  The  defendant,  as  is  usual  in  such  cases, 
as  defiuitely  the  other  way,  and  insists  that  the  land 
was  simply  sold  for  i$6,400,  in  groas,  without  regard 
to  acreage. 

It  ap[>eara,  however,  that  the  trade  waa  made  some 
weeks  before  the  execution  of  the  title  bond,  and  a 
memorandum  of  the  contract  drawn  up  at  the  time — 
the  title  bond  drawn  afterwards  in  pursuance  of  this 
contract.  This  contract  was  witnessed  at  request  of 
the  parties.  This  witness  swears  as  his  best  recollec- 
tion that  a  calculation  was  made  in  his  presence  for 
the  price  of  the  land,  at  about  $33.33  or  $33.50  per 
acre.  When  the  title  bond  was  drawn,  another  cal- 
culation was  made,  and  Mr.  Spears,  the  attorney,  auears 
that  his  recollection  is  that  about  $33.50  per  acre  was 
the  amount  spoken  of,  though  he  does  not  recollect 
to  have  heard  the  number  of  acres  stated.  The  par- 
ties seem  to  have  been  business  men,  and  competent 
to  make  their  own  calculations,  and  no  doubt  did  so. 
Other  witnesses  give  conversations  with  Bennett,  in 
which  the  price  of  the  land  is  spoken  of  as  having 
been   as   stated,   $33.50   per   acre. 

This,   in    connection     with     the    cautious,   but    fairly 
implied    admission    in    the   answer,   with   the    unsalis&o- 
tory   explanation   given   of  it,  "  that  if  calculations  were 
made    it   was   only    out   of   curiosity    to   see   how    much     j 
the   $6,400   would    be   per   acre,   gives   an    unquestioned 
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pre^aderauce  in  favor  of  co m pi aio ant's  view  of  the 
transaction.  The  calculation  conld  not  have  been  made 
without  assuming  as  a  ha.sis  for  it  the  numher  of  acres, 
as  uoderstood  between  the  parties,  and  this  understand- 
ing most  naturally  came  from  the  representation  of  the 
vendor.  The  land  having  been  recently  before  this 
surveyed  in  a  body,  and  three  small  tracts  sold  off, 
each  of  which  had  been  surveyed,  and  the  amount 
known,  furnished  the  basis  on  which  such  a  statement 
might   well    have    been    made. 

In  addition,  there  are  other  considerations  that  t«nd 
strongly  to  support  this  view.  The  land  was,  part 
of  it,  perhaps  forty  or  fifty  acres,  within  the  corpora- 
lion  of  the  town  of  Jasper.  Portions  of  the  tract 
had  been  laid  off  into  town  lots,  and  is  shown  to  have 
t)een  favorably  located  for  such  use.  The  vendee  was 
purchasing  with  a  view  of  utilizing  a  portion  if  not 
all  in  this  way.  It  would  be  a  most  unbiisiness-liire 
proceeding,  had  he  bought  such  a  tract  of  land,  guess- 
ing at  the  quantity,  under  such  circumstances,  and  es- 
pecially when  it  appears  that  it  was  deemed  by  his 
friends  somewhat  doubtful  whether  he  would  not  be 
pressed  to  pay  for  it;  and  probably,  if  not  certainly, 
he  relied  on  sale  of  part  for  town  lots  as  the  means 
of  enabling  him  to  do  so.  Business  men  do  not  pur- 
chase land  in  and  near  towns  with  such  views,  without 
knowing  how  many  acres  they  arc  purchasing ;  nor  do 
iiuph  men  usunlly  sell,  without  having  a  definite  idea 
of  the  acres  sold.  We  may  add,  in  corroboration  of 
this  view,  the  &ct  that  the  oiher  three  small  tracts 
sold  off  the   land     by    the   vendor,    lying    further    from 
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town  we  believe,  show  the  habit  of  business  of  the 
vendor,  and  seem  to  have  been  sold  by  the  acre,  and 
r^ularly  surveyed  to  ascertain  the  number  of  acres 
in  each. 

The  result  is,  the  chancellor'a  decree  must  be  re- 
versed, and  Ja  decree  entered  here  in  accord  with  this 
opinion  and  with  the  t«rmB  of  the  agreement  in  the 
record,  against  the  lands  attached.  Respondent  Ben- 
nett will  pay  the  costs  of  this  court.  Costs  of  court 
below  to  be  paid  out  of  the  fund  arising  from  the 
sale. 


Satika  Posey  et  al.  v.  E.  G.  Eaton  et  al. 

Sales,  jTmiciAL.  GiSaleral  atladi.  Adminiitratar.  Ineomptlenxy  of  judige 
tnho  Tmdtrfd  the  derive.  Service  of  proceas.  Upon  a  ,bill  file<t  bj  hein 
to  avoid  a  aale  of  ancentor's  land  under  an  adminietrator'a  bill  to  pay 
debts,  it  was  held: 

1.  Wbere  the  decree,  under  which  the  sale  was  made,  recitee  that  the  per- 

HODal  estate  had  been  exhauated,  such  finding  ia  conclusive  upon  a 
collateral  attack,  and  will  not  be  reviewed  upon  bill  filed  to  avoid 
the  sale. 

2.  The  fact  that  the  administrator  was  improperly  appointed,  another  ad- 

ministrator of  the  same  estate  having  been  appointed  by  another  conn 
of  this  State,  will  not  be  inquired  into,  when  the  appointment  is  valid 
npon  its  face,  the  administrative  action  of  the  county  court  is  concln- 
sive  upon  collateral  attack. 
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3.  That  the  jndge,  who,  without  objection,  tendered   the  decree  uadu 

which  the  sale  wa«  made,  was  of  kin  or  counsel  to  parties,  will  not 
avoid  the  sale;  his  incompetency  u  waived,  if  uneioepted  to  at  the 

4,  Where  the  original  process  has  been  lost  or  destroyed,  and  the  decree 

and  mie  docket  recite  due  service  thereof  upon  the  heirs,  their  un- 
corroborated denials  of  service,  however  positive,  direct  and  confi- 
dent, will  not  avoid  the  sale. 

PROM   HAMILTON. 

Appeal  from  the  Chancery  Court  at  Chattanooga. 
W.  M.  Bradford,  Ch. 

BcRTON  &  Son    and   L,    B.    Headrick    for  com- 

plainante. 

f 
Key    &    Richmond    and  Tomlinson  Fort  for  de- 
feudantR. 

Freeuan,  J.,  delivered  the  opinion  of  the  court. 

This  bill  is  filed  to  remove  a  cloud  from  the  title 
of  complaiuants,  to  certain  lands  in  Hamilton  coun- 
ty. These  lands  belonged,  in  his  life  time,  to  John 
Brown,  Jr.,  who  died  in  1863,  in  the  city  of  Nash- 
ville, but  was  in  fact  a  resident  of  Hamilton  county, 
Tennessee,   at   his   death. 

It  appears  that  William  Clift  claimed  to  be  a  cred- 
itor by  judgment  against  John  J.  Brown,  administra- 
tor of  Jno.  Brown,  Jr.,  deceased,  and  filed  his  bill  in 
1369,  against  the  administrator  and  heirs  of  Brown,  to 
sell  lands  descended  to  the  heirs  for  the  payment  of 
his  own   and   other   debts. 

The  papers   filed   in  said  cause  are  shown  to  be  lost 
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•r  destroyed,  eo  that  we  have  only  the'  decreea  and 
orders  made  in  the  miniite!<  of  the  court,  showing  the 
action  of  the  court  in  the  case,  and  the  entries  on  the 
rule  docket,  to  guide  us  as  to  their  contents,  except 
the  secondary  proof  found  in  the  record,  given  by 
counsel  who  had  examined  said  papers  before  they  were 
lost,  in  preparing  the  answers  of  their  clients  in  this 
case. 

Said  proceedings  are  claimed  by  the  present  bill  to 
be   void,   and   prayed   to   be   so   declared. 

The  facts  charged  on  which  this  decree  is  asked, 
as   found   in    the   bill,   are   as   follows: 

That  Clifl  and  Abell  were  not  creditors,  and  had 
eo  subsisting  debts  against  the  estate.  That  more 
than  two  and  six  years  had  elapsed  after  the  appoint- 
ment of  one  Ragan,  in  Davidson  county,  adroinistmtor 
of  the  estate  of  Brown,  and  these  parties  had  not 
brought  suit  against  him,  and  the  claims  were  there- 
fore barred  by  limitation;  and  because  said  adminis- 
trator was  not  a  party  to  the  suit,  nor  any  account 
of  the  personal  estate  that  had  come  into  bis  hands 
taken;  and  because  there  was  sufBcient  personal  ra- 
tate   left   by   deceased   to   pay   all  just   debts. 

We  need  but  say,  that  none  of  these  matters  can 
be  inquired  into  in  a  collateral  proceeding  as  this  is, 
unless  it  be  possibly  the  failure  to  make  the  adminis- 
trator a  party,  the  decrees  of  this  court  being  regular 
on  their  face,  and  showing  the  existence  of  the  debts, 
the  exhaustion  and  insufficiency  of  the  personalty,  and 
consequent  necessity  of  the  sale  of  the  land  with  rea- 
sonable   certainty.       The    objections    referred    to     might 
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avail  as  errgr  on  a  direct  proceeding  by  appeal  or 
writ  of  error,  to  reverse  the  decrees  made,  but  can- 
not be  looked  to  in  a  proceeding  like  the  present,  as 
re[(eatedly   adjudged   by   this   court. 

Other  objections  are  made  iu  the  pleadings,  some 
of  them,  of  a  more  serious  character,  which  we  pro- 
ceed  to    notice: 

It  is  alleged  that  the  proceedings  nre  void,  because 
Judge  Trewhitt  was  secmd  cousin  nf  the  Browns,  and 
made  an  order  in  the  case  directing  an  answer  to  be 
filed,  and  Judge  Key  is  alleged  and  shown  to  have 
made  an  order  appointing  a  yuardian  ad  litem  for  one 
or  more  of  the  miuorts,  and  is  said  to  liave  been  in- 
co[U|)etent  to  have  done  so,  because  he  had  been  a 
counstl    for   parties   in    the   cause. 

Thew  olijections  have  no  validily  as  we  have  held, 
in  such  a  cose,  overruling  such  opinions,  as  seemed  to 
huld  the  contrary.  If  tlie  parties  submit  to  the  ac- 
tion of  the  judge  at  the  time,  the  incompetency  is 
considered  waived,  and  not  available  on  a  collateral 
attack  on  the  judgment.  This  question  und  the  cases 
will  be  found  reviewed  in  the  case  of  Holmes  v.  Eaeon, 
at  Jackson,  April  Term,  1882,  in  an  opinion  of  Judge 
Cooper,  in  which  the  cast-g  in  6  and  8  Baxt.,  72 
and  353,  are  overruled,  and  the  principle  of  the  case 
of  Orozitr  v.  Goodwin  &  McConnell,  1  Lea,  125,  af- 
firmed. 

It  may  well  be  doubted  whether  the  question  of 
the  repretentative  character  of  John  J.  Brown,  as  ad- 
ininigirator  of  Jno.  Brown,  Jr.,  deceased,  as  urged  in 
the  argument   by   the    learned    counsel,   is   made   in   the 
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pleadings  before  us.  ^Ve  think  it  certain  it  was  not 
intended  to  be  made  by  the  pleader  who  drew  the 
bill,  and  it  is  evident  he  meant  only  to  allege  th« 
fiict  that  he  was  not  a  pat'ly,  60  that  an  nccotint 
could  he  hud  of  the  personalty  in  his  hands,  and  the 
correctness  of  bis  administration  looked  into  on  an  ac- 
count, as  the  matter  of  complaint  in  this  bill.  No 
charge  is  made  thut  Brown,  who  was  appointed  by  the 
county  court  of  Hamilton  county,  the  residence  of  the 
intestate,  was  not  the  legal  administrator,  and  properly 
the  then  representative  of  the  estate.  We  need  not 
diifinitely  decide  the  question  argued.  We  only  say, 
that  on  the  facts  shown,  we  do  not  see  how  it  can 
be    maintained    that   bis   appointment   is   a   nullity. 

The  ease  of  Johnson  v.  Gaines,  1  Cold.,  288,  giv- 
ing the  same  conclusive  effect  to  the  proceedings  of 
the  county  court  in  matters  of  probate  and  administra- 
tion as  to  the  proceedings  of  other  sujierlfir  courts,  and 
ibat  if  the  judgment  is  valid  on  its  face,  it  must 
stand  until  revoked  by  direct  proceedings  Jor  that  pur- 
pose, would  seem  to  be  as  conclusive  in  this  case  in 
favor  of  the  action  of  the  county  court  of  Hamilton, 
as  any  other  decree;  and  while  it  stands,  would  con- 
clusively show  in  all  collateral  proceedings,  that  the 
said  Brown  was  administrator.  It  might  be  the  court 
ought  not  to  have  granted  the  letters,  while  Kagen's 
administration  in  Davidson  county  was  unrevoked,  but 
this  was  but  an  error  in  the  judgment  at  most.  The 
county  court  of  Hamilton  was  the  proper  court  hav- 
ing jurisdiction  to  appoint  the  administrator,  it  being 
the   county  of  tlie   residence   of  the   intestate;     and  this 
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court  "would  he  slow  to  hold  a  jurisdiction  legally 
cooferred  was  void,  because  another  court  had  wrong- 
fully, withnnt  any  legal  authority,  exercised  the  juria- 
diction.  Be  this  a^  it  may,  the  question  is  not  so 
made  in  the  bill  as  to  require  its  definite  settlement 
\u  this  case. 

We  but  add,  that  if  Brown  ia  to  be  recogniiied  as 
au  administrator  by  reason  of  his  appointment  by  the 
county  uourt  of  Hamilton — and  no  allegation  is  made 
in  the  bill  controverting  this — then  it  could  not  be 
urged  in  this  proceeding,  that  the  sale  was  invalid, 
Wause  no  special  account  was  had  of  a  former  ad- 
ministration. The  decree  reciting  the  fact  of  exhaus- 
tian  of  assets,  it  would  be  presumtHl  all  proper 
sources  of  inquiry  had  been  resorted  to  in  ascertaining 
tills  fact  by  the  court,  and  we  could  not  correct  his 
decree  in  a  court  of  coordinate  jurisdiction,  or  in  the 
Fame  court,  by  showing  the  conclusion  was  not  war- 
ranted by  the  facts.  This  would  be  to  review  the 
action  of  the  chancellor,  and  reverse  it  in  his  own 
court,   by   another   bill. 

The  main  question  relied  on  to  sustain  the  decree 
of  the  chancellor  is,  that  the  defendants  to  that  bill 
were  never  regulurly  made  parties — were  not  served 
mth  process.  The  principle  is  beyond  question,  that 
if  the  parties  were  not  before  the  court,  the  decree 
would   be   void. 

We  have  the  recitals  of  the  decree  or  decrees  of 
the  court,  stating  the  fact  that  all  were  before  the 
court,  either  by  service  of  procesH  on  them  personally 
or  by  publication.       We   have   the   next   best   evidence* 
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if  not  conclusive  evifleuce  of  the  fact,  in  the  eo- 
tries  rcgulfirly  made  at  the  time  on  the  rule  docket, 
a  docket  required  to  be  kept  by  law,  ard  to  show 
the  fiiet  of  the  return  made  on  the  process  by  the 
officer  to  whom  issued.  From  this  it  appears  the 
sheriff  or  his  depu(y  returned  the  subp'rna  executed 
on  all  the  parties  within  a  very  short  time  after  its 
issuance.  The  subpima  itself  being  lost,  this  as  sec- 
ondary evidence  is  the  next  best  evidence  that  could 
be  resorted  to  for  the  ascertainment  of  what  the  action 
of  the  officer  was.  It  is  an  official  act,  done  in  the 
regular  performance  of  his  legal  duties,  and  therefore 
has  a  presumption  of  a  very  hij^h  character  in  its 
fiivor.  These  things,  in  connection  with  the  parol 
proof  in  the  record,  make  it  satisfactory,  that  the  offi- 
cer nndiT  his  oath  returned  the  process  executed  on 
all  the  pirties,  exwpt  the  non-resident,  and  the  rule 
docket   shows   publication    ns   to   this   party. 

In  rrply  to  nil  this,  we  have  only  the  depositions 
of  tlie  piirties  themselves,  that  they  were  not  served, 
and  that  about  twelve  years  after  the  time  of  the 
tronsat^lion.  In  the  case  of  Tatum  v,  Cririis,  9  Bazt., 
361,  it  was  held  by  this  court,  that  it  would  not  do 
to  set  aside  the  judgments  of  courts  and  the  official 
acts  of  officers,  upon  the  simple  denial  of  service  by 
the  party  himself,  unsupjiorted.  We  find  no  real 
or  i-ub.itantial  support  for  these  parties  in  this  record, 
and  think  the  weight  of  all  the  evidence  decidedly 
jirejionderates   against   what   they   have   said. 

This  disjmses  of  all  the  questions  raised  by  the 
,  pleadings   as   grotinds   for   attacking   the    validity   of  the 
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sale.  Other  questions  have  been  argued,  -which  are 
not  raised  bj  allegattou,  and  need  not  be  decided. 
The  question  of  appointment  of  guardian  ad  litem,  for 
the  miuorH,  without  giving  their  names,  is  one  question 
BO  argued.  We  need  but  say,  that  while  this  has 
been  said  to  render  an  appointment  void  in  the  case 
reported  in  1  Heis.,  730,  citing  1  Swan,  484,  this 
was  an  inadvertent  remark  of  the  learned  judge,  the 
fects  not  raising  the  question  in  the  1  Heiskell  case, 
as  there  was  no  evidence  of  service  of  process  at  all, 
and  the   same   may   be   said   of  the   case   in   Swan. 

The  result  is,  that  there  is  no  sufficient  ground  on 
which  to  declare  the  proceedings  in  the  chancery  sale 
void — and  the  decree  of  the  court  below  will  be  re- 
versed, and  the  bill  dismissed  with  costs  of  this  and 
the  court   below. 


Thomas  Ridge  v.   The  Scottish    Commercial  Ixsu- 
iiANCE  Company. 

IsSDRANCE.  Forffiturf,  Varaney.  The  inanred  cannot  recover  upon  a 
policy  of  inparancc  which  provider  that  xhoulJ  the  preniiHes  brcome 
vacant,  the  policy  should  be  forfeited,  where  the  loss  occurred  while 
the  premiBeB  were  temporarily  vacant. 


FROM     KNOX. 


Appeal    from     the     Chancery     Court     at    Knoxville. 
W.  B.  Stalby,  Ch. 
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Hend£RSON'   &   JouBOLMAN   for   complaioant. 

T.   S.   Wkbb   for  defendant. 

McFablakd,  J.,  delivered  the   opinion  of  the  court. 

This  bill  was  brought  to  recover  upon  a  fire  policy. 
Among  other   conditions   is   the   following: 

"  If  the  within  mentioned  premieea  shall  *  *  * 
become  vacaut  or  unoccupied,  *  *  *  without  the 
assent  of  the  company  endorsed  hereon,  *  *  *  then, 
and   iu    every   such    case,   this   policy   shall   be   void." 

The  policy  was  effected  the  15th  of  August,  1879, 
for  three  jears.  The  house  is  described  as  complain- 
ant's "one-story  and  a  half  brick,  shingle  roofed 
biiilding,  occupied  as  a  dwelling,"  etc.  The  bill  charges 
that  it  was  burned  on  the  14th  of  October,  of  the 
same  year,  and  that  the  company  has  interposed  ouly 
one  objection  to  the  payment  of  the  loss,  and  that  is, 
"that  the  house  was  vacant  ut  the  time  it  was  burned." 

"  The  facts  with  regard  to  that,"  says  the  bill,  are 
as  follows:  "  Suid  building  was  at  the  time  it  was 
insured,  leased  by  complainant  to  a  tenant  then  in 
possession.  At  the  time  of  its  loss  as  aforesaid,  com- 
plainiint  was  absent  in  Europe  ou  a  visit.  He  left 
said  building  ,in  the  charge  of  a  capable,  prompt,  en- 
ergetic and  entirely  trustworthy  agent,  with  instruc- 
tions and  full  jjower  to  keep  a  tenant  in  it.  Complain- 
ant is  informed  and  believes  and  so  avers,  that  some 
few  days,  perhaps  four  or  five  days  before  the  day  on 
which  said  house  was  burnt  us  aforesaid,  complainant's 
tenant   lefl   said   premises   and    the   same-  became  tempo- 
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arilj  vacant.  But  complainant's  siid  agent  immedi- 
ately went  into  possession  and  closed  said  building,  and 
proceeded  to  procure  a  good  and  proper  tenant  there- 
for, who  was  to  have,  and  would  have  moved  into 
said  building  on  the  day  after  it  was  burned,  and 
complainant  avers  that  said  building  was  not  neceasa- 
rily  vacant,  nor  was  it  unoccupied  for  an  unreaeonable 
length  of  time,  nor  was  it  thus  vacant  through  any 
de&nlt   or   neglect   of    his,   or   hia   said   agent." 

The  bill  contains  the  further  allegation  that  the 
local  agent  of  the  company  ■was  familiar  with  the  prop 
erty  and  the  purposes  for  which  it  was  used,  and 
knew  that  in  all  probability  it  would  necessarily  be- 
come temporarily  vacant  by  the  ordinary  cbangiug  of 
tenants,  and  that  it  was  not  comtem plated  by  the 
parties  that  the  policy  should  become  void  in  such  con- 
tingency. 

The  question  whether  upon  these  allegations  the 
company  is  liable,  according  to  conditions  of  the  pol- 
icy  as  above  set  forth,  was  properly  raised  by  demur- 
rer and  decided  in  favor  of  the  complainant,  but  by 
leave  of  the  chancellor  an  appeal  was  prosecuted  from 
hie  decree. 

Counsel  for  the  company  have  referred  us  to  sev- 
eral cases,  holding  in  accord  with  their  views  that 
in  such  cases  the  insurer  is  n6t  liable,  but  frankly 
conceded  that  authorities  may  be  found  upon  either  side 
of  the   question. 

It  is  but  a  question  as  to  the  true  interpretation 
of  the  contract.  Insurance  policies  are  usually  accom- 
panied  with   a   great    number    of   conditions    and   stipu- 
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lations  limiting  and  restricting  the  liability.  Some  of 
these,  at  least,  ore  but  reasonable,  in  view  of  the 
frauds  and  impositions  to  which  insurers  are  subject. 
It  must  be  cimfessed,  that  in  many  instances,  the  courts 
have  displayed  great  ingenuity  in  explaining  away  these 
conditions  and  holding  the  insurers  liai>le  notwithsiaiui- 
ing.  These  decisions  have  generally  Wen  met  by  ad- 
ditional restrictions  and  new  conditions  and  stipula- 
tions, and  80  far  it  is  not  ensy  to  see  which  side  bus 
the  belter  of  the  contest.  Whore  tlie  contract  has 
been  iairly  entered  into  it  should  be  fairly  construed, 
and  its  true  import  and  meaning  ascertained  without 
any  straining  of  the  language  or  violent  presn mplions 
on  cither  side,  and  the  contract  as  thus  construed 
should  be  enforced.  It  is  in  acconlance  with  our  sens 
of  justice  that  insurers  should  be  held  to  the  full 
measure  of  the  liability  assumed,  but  no  less  ao  that 
they  shall  have  tbe  protection  of  the  conditions  which 
the   parties   have   stipulated   as    parts   of  the   contract. 

The  argument  for  the  complainant  is,  that  although 
the  house  was  in  fact  vacant  and  unoccupied  at  the 
time  it  was  burned,  yet  it  was  not  the  ch^iracter  of 
vacancy  contemplated  by  the  contract.  That  it  being 
known  that  the  house  was  leased  or  rented  to  teu/mts, 
it  must  necessarily  have  been  coutemphited  that  an  oc- 
casional change  of  tenants  would  prubably  occur  duriug 
the  three  yeurs  the  policy  was  to  run,  und  it  would 
be  unreasonable  to  sup^wse  that  it  was  contemplat«<i 
that  the  vacancy  necessarily  occurring  upon  one  tenani 
moving  out  and  another  moving  in,  ebould  render  the  i 
policy   void,   or   that   tlie   asseut   of   the  comp.my  should     I 
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be  abtaioed  to  such  change  of  tenante  iu  order  to  keep 
the  policy  alive,  und  although  in  this  instance  the 
vacancy  continued  four  or  live  days,  yet  upon  the 
fiiets  stated,  it  was  no  more  than  the  necessary 
and  reasonable  vacancy  occurring  upon  a  change  of 
teDants,  and  was  therefore  not  the  character  of  va- 
cancy which,  in  the  meaning  of  the  contract,  was  to 
avoid  the   policy. 

Although  the  language  ia,  that  "the  policy  shall 
be  void"  in  the  event  the  premises  shall  become  va- 
cant or  unoccupied  without  the  assent  of  the  company 
eadorsed  on  the  policy,  yet  the  true  meaning  doubt- 
less is,  that  the  jioHcy  shall  be  void  or  inoperative 
daring  the  vaca-ncy,  and  so  it  is  jn  terms  expressed  in 
some  policies.  This  would  be  a  reasonable  stipulation 
U|i3n  the  assumption  that  in  the  view  of  the  contract- 
ing parties,  the  risk  is  greater  during  the  time  the 
premises  are  vacant  than  when  they  are  occupied,  and 
tiie  parties  might  reasonably  assume  that  such  differ- 
ence as  to  the  risk  really-  esist'^.  But  a  stipulation 
that  a  temporary  vacancy  should  render  the  policy 
void  for  the  entire  balance  of  the  jwriod  covered  by 
it,  not  withstanding  the  premises  be  aguin  occupied  as 
before,  would  be  clearly  without  reason,  and  hence  it 
should    not   be   so   construed. 

But  the  question  remains  whether  in  the  meiining 
of  this  contract  the  company  is  liablo  for  a  lo.-!s  that 
occurred  during  a  time  when  the  premises  weie  va- 
cant? 

As  intimated,  the 'panics  regarded  the  risk  as  greater 
during    a    vacancy    of    the    premises,    and    not    without 
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reason,  as  when  the  premises  are  occupied,  it  is  not 
BO  much  exposed  to  iDcendiaries,  and  the  beginning  of 
a  fire  would  be  more  promptly  discovered  and  extin- 
guished, and  hence  without  any  additional  permission 
or  without  notice,  or  the  assent  of  the  company,  they 
were  unwilling  to  assume  the  risk  during  the  vacancy, 
and  so  the  contract  stipulates.  Now  the  question  is, 
whether  notwithstanding  this  stipulation  the  company 
will,  nevertheless,  be  liable  for  a  loss  occurring  during 
a  vacancy,  provided  the  vacancy  be  of  short  duration, 
or  in  the  language  of  the  bill,  a  necessary  and  not 
unreasonable  vacancy,  occurring  by  a  tenant  unex- 
pectedly moving  out  and  the  difficulty  of  procuring  an- 
other to  take  his  place  at  once.  If  the  risk  be  greater 
during  a  vacancy,  then  the  length  of  the  vacancy  is 
immaterial  as  to  the  degree  of  the  risk;  it  is  only 
material  as  to  the  continuance  of  the  risk.  A  house 
vacant  for  6ve  days  is  during  the  period  as  completely 
vacant  ss  it  would  he  if  so  continued  for  six  months. 
The  increased  risk  is  the  same  in  either  case,  the  dif- 
ference  being   only  in.  the   period   of  its   continuance. 

Furthermore,  how  are  the  courts  to  determine  what 
would  be  reasonable  vacancy  ?  What  period  of  time 
shall  they  fix?  If  the  policy  covers  a  loss  occurring 
during  a  vacancy  continuing  five  days,  why  not  ten 
or  twenty  ?  The  same  misfortune  of  the  owner  might 
prevent  him  from  getting  a  tenant  for  even  a  longer 
period.  The  owner,  however,  having  &iled  to  stipu- 
late for  such  contingencies,  and  procure  a  policy  with- 
ont  limit  in  this  respect,  and  having  failed  to  procure 
the  assent  of  the  company,   it  simply  results  that  during 
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the  period     of    vacancy    he    is    without    insurance,   and 
carries   the   risk   himself. 

Id  support  of  this  view,  we  refer  especially  to 
AUton  V.  Inaurance  Company,  by  Supreme  Court  of 
North  Carolina  (1879),  8  Reporter,  246,  and  McOure 
V.  Insurance  Company,  by  Supreme  Court  of  Penn- 
sylvania  (1879),    8   Rep.,   694. 

The  caae  most  strongly  relied  upon  by  complain- 
ant's counsel,  is  Poe»  v.  Insurance  Company,  decided 
by  this  court  at  the  last  term  at  this  place  and  re- 
ported in  7  Lea,  704.  The  policy  in  that  case  wan 
npoD  a  boiler,  engine,  machinery  and  tools,  etc.,  in  a 
chair  and  ]  furniture  factory.  It  provided  that  it  should 
become  void  "if  the  premises  should  become  unoccu- 
pied and  so  remained  for  more  than  thirty  days,  with- 
out the  asaent  of  the  company  endorsed  on  the  pol- 
icy, *  *  *  or  if  it  be  a  manufactory  and  it  shall 
cease  to  be  operated  without  special  agreement  endorsed 
on  ihe  policy." 

The  question  was  whether  a  temporary  suspension 
of  the  manufactory  for  eleven  days  before  the  fire, 
caused  by  a  yellow  fever  epidemic,  rendering  it  im- 
possible to  procure  hands,  avoided  the  policy,  under 
the  latter  part  of  the  clause.  It  was  held  that  it  did 
not.  The  argument  of  the  opinion  is,  that  to  adhere 
literally  to  the  language  of  the  contract  the  policy 
would  become  void  if  the  machinery  stopped,  as  Sunday, 
or  to  clean  out  the  boiler  or  make  necessary  repairs, 
which  would  be  unreasonable  if  not  absurd;  hence  it 
could  not  mean  such  a  temporary  stoppage,  and  a  tetB- 
porary  suspension  from  the  impossibility  to  procure 
33 — VOL.  9. 
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bands  was  placed  upon  the  same  grounds,  and  it  was 
held  that  the  " ceasing  to  operate"  meant  a  perma- 
nent and  not  a  temporary  suspension.  At  firet  view 
there  seems  to  be  a  strong  analogy  between  that  case 
and  the  present,  but  on  closer  consideration  the  cases 
will  be  found  different.  In  the  Poes  case  it  will  be 
observed  that  an  additional  and  almost  conclusive  con- 
soderatioQ  in  &vor  of  the  decision,  is  that  the  sfune 
olftuse  of  the  policy  contains  a  condition  with  respect 
to  buildings,  that  if  they  become  unoccupied  and  to 
remain  for  more  than  thirty  days,  the  policy  shall  be- 
come void.  So  it  is  manifest  that  it  conld  not  have 
been  intended  that  mere  temporary  stoppage  of  the 
machinery  in  the  building  for  a  less  period  of  time, 
which  does  not  imply  ati  entire  vacancy  or  abandon- 
ment of  the  building,  but  which,  on  the  contrary, 
might  well  occur  when  all  proper  watches  and  safe- 
goaitds  against  fire  were  observed — should  have  the 
e£^t  to  render  the  policy  void.  As  this  would  be  in 
effect  to  hold  that  entire  abandonment  of  the  building 
wonld  not  avoid  the  policy  thereon,  unless  it  is  con- 
tinued for  more  than  thirty  days;  whereas,  a  tempo- 
rary stoppage  of  the  machinery  for  a  shorter  period 
would  avoid  the  policy  thereon  although  the  bnilding 
remained  unoccupied.  But  if  we  apply  the  rule  es- 
tablished in  that  case  to  the  present,  we  can  only  do 
BO  by  holding  that  a  vacancy  ^to  avoid  the  policy 
must  be  permanent  and  not  temporary.  This  does 
not  seem  justifiable  upon  the  language  used  giving  it 
lie  natural  import  and  meaning,  and  it  is  besides  prob- 
ably opposed  to  the  weight  of  authority.     When  would 
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a   dwelling    house     be    considered    permanently    vacant? 
How   long   would   it   have  to   remaiD? 

A  manufactory  may  cease  to  be  operated  with  a 
purpose  at  the  time  not  to  reaume,  this  would  be  a 
permanent  "ceasing  to  operate,"  But  a  vacuncy  of  a 
tenemant  house  occupied  by  a  tenant  moviug  out,  is 
not  with  a  purpose  that  it  shall  remain  permanently 
vacant.  Whether  it  is  to  be  permanently  vacant 
would  depend  upon  the  result,  that  is,  whether  a  ten- 
ant could  be  procured,  and  this  probably  could  not  be 
determined  until  the  policy  would  run  out,  besides,  it 
has  already  been  said  a  temporary  vacancy  is  the  same 
as  a  permanent   vacancy,   except   as   to   its   duration. 

It  seems  to  us  that  by  the  plain  letter  of  the 
contract  the  policy  was  not  in  full  force  when  the 
fire  occurred,  according  to  the  allegations  of  the  bill. 
The  decree  must  therefore  be  reversed,  the  demurrer 
sustained   and   the   bill   dismissed    with   costs. 


TcRSKY,    J.,   dissenling. 
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El).  BoLix  r.  The  State. 

Criminal  I.*\v.  Keidenrr,  Dijiiin  dirlaralionr.  The  State  provfii,  with- 
ciiit  olijeclion,  that  thp  decoaxed  being  t»  •■jlimii' and  in  Bpiirehencioii 
of  ilenlli,  Hlaled  that  the  {irisuner  hud  mortally  wounded  her  witli  an 
axt;  the  dpfi'nc-e  aflcrward*  iiilriHlurrd  evident*  tctidintc  to  jiniTt 
tlie  insanity  of  the  (icelarant;  the  (rial  judee  rhai^vd  the  jiirr,  that 
the  sniiity  uf  lilt-  declarant  was  n  questiuii  o(  fact  for  liiem  to  dvlerm- 
ine ;  it  wan  itiHiKtMl  upon  appeal  that  the  judf^  should  hiuHelf  have 
delermini-d  the  ijUfstiuii  of  the  sanity  of  the  dcclaranl.  iirhj,  that 
the  defend  ant  Khun  Id  have  olijeeliHl  tn  the  ndmiHiiiuii  of  the  deelara- 
tiuii,  if  he  ilesin^d  tii  rsiH'  the  canity  of  the  di-t'larant  as  a  prellminan' 
qiit-Htion  ;  that  the  judge  could  iiiit  be  put  in  error  for  admitting  tvl- 
dcnce,  uDubJM'led  tu  al  the  time  and  i.'ompeteiit  in  the  sba]>e  preitented, 
bv  other  cvidem^  Hub!iei|uently  inlroduoed|;  and  though  it  wuiild 
have  been  hiK  duty  lo  withdraw  the  declaration?  from  the  jury  il 
he  had  been  convinced  a(  the  declarant's  insanity,  yet  his  actinn  in 
not  withdrawing  the  declarations  implies  that  he  thought  the  declar- 
ant sane,  and,  if  erroneona,  defendant  eould  not  eumplain,  unce  the 
judge  gave  the  jury  the  power  to  find  tliis  iiueslion,  which  he  had 
thuN  impliedly  determined  against  tlie  prisoner,  in  the  prisuner's 
favor. 

FBOM   UANOK)K, 


Appeal  ia  error  from  the  Circuit  Court  of  Han- 
ooek  county.      N.  Hacker,  J. 

Kyi.b  &  McDermott  for  Bolin. 

Attorsey-Gkxkral  Lea   for   the   State. 

TcBNFY,   J.,   (Iclivored    the   opinion   of  the   oourt. 

Tlie  jmsoner  was  indicted  in  tlie  circuit  court  «f 
Hancock  county  for  the  murder  of  his  wife,  Mary 
Bolin.       Was   convicted    of   murder   in    the   secoud   de- 
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gree;  sentencetl  to  ten  year's  iraprisonment  in  the  pen- 
itentiary,  and   now   appeals   to   this   court. 

The  assignment  of  error  is,  upon  evi«^ence  that 
on  the  <lay  previous  to  her  death  the  deceased  said: 
"Tlieni  lieks  that  Bolin  gave  her  wan  killing  her, 
and  slic  was  nearly  gone;  he  killed  her  witii  an  axe." 
"That   siie   could   not   live   till,  morning." 

There  was  evidence  .introduced  tending  to  iinpeaeh, 
as  well  as  sustain  tlie  sanity  of  the  deceased.  Xo  oh- 
jet-tion   was  made  to  the  admissibility  of  the  t<'stiniony. 

In  his  instruetions  to  the  jury  the  court  said:  "I 
have  permitted  the  dying  declarations  of  the  deceased 
to  go  before  you,"  etc.,  *  *  *  *  It  is  insisted 
that  the  deceased  was  not  of  sound  'mind,  and  that 
on  that  account  her  dying  declarations  should  be  dis-- 
rpgarded.  The  law  presmues  every  person  to  be  of 
sound  mind  until  the  contrary  is  shown.  If  you  shall 
be  siilisfied  from  the  cvidenci-  that  the  deceased,  at 
the  time  of  making  the  dying  declarations,  was  of  such 
unsound  mind  as  not  to  be  able  to  know  and  un- 
derstand what  she  was  saying,  and  to  properly  under- 
stand the  nature,  import  and  character  of  what  she 
was  saying,  then  the  dying  declarations  should  be  dis- 
rt^rdetl  by  the  jury.  But  if  you  are  satisfied  that 
at  the  time  of  making  the  dying  declarations,  she 
pro|»erly  understood  what  she  was  saying,  etc.,  you 
will   give   such   weight,"   ctv- 

It  is  now  argued  this  was  error,  that  it  was  the  duty 
of  the  trial  judge,  without  the  aid  of  the  jury,  to 
determine  the  competency  of  the  evidence  on  the  proof 
as  to  the   state   of  the   declarant's   mind. 
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We  are  referred  to  ^Smitl,  v.  The  .Sink,  9  Hum., 
10,  uihI  Briikefidd  V.  SUiie,  1  Sneed,  214.  In  the  first, 
Judge  Tiirlcy  sajs:  "Testimony  of  this  eharacter  is 
only  iidniittod  from  necessity,  und  an  abuse  of  it  is 
guarded  again.it  by  the  law  with  the  most  minute 
particiilanty." 

There  is  no  one  principle  better  established  than 
that  such  declarations  elmll  not  be  received  nnless  the 
proof  clearly  shows  that  the  deceased  was  in  rxIretnU, 
and  that  ho  or  she  at  the  time  of  making  them,  was 
fully  conscious  of  that  fact,  not  as  a  thing  of  surmise 
and  conjecture,  or  apprehension,  but  as  a  fixed  and 
inevitable  fact.  And  of  this  the  judge  is  to  determ- 
ine alone,  without  the  aid  of  the  jury,  for  the  jury 
.  shall  not  have  such  declarations  till  the  judge  has 
determined  that  they  are  dying  declarations,  lest  per- 
ailventure   they   may   control   their  judgment,    etc. 

The  second  ease  ref<TS  to  and  approves  Smith's  case. 
As  presented  by  the  transcript  before  ns,  the  testi- 
mony of  dying  declarations  was  given  before  a  ques- 
tion of  sanity  wa?  made.  The  court  had  no  notice 
of  the  purpose  of  the  defense  to  make  the  question. 
So  under  such  facts,  the  rule  in  all  respects  having 
been  complied  with,  it  wan  the  duty  of  the  court  to 
admit,  the  evidence  of  the  declarations.  A  court  can- 
not he  put  iu  error  for  admitting  testimony  clearly 
competent  in  the  shaiM?  in  which  it  is  presented,  be- 
cause it  may  afterwards  turn  out  that  the  defendant 
had  in  his  keeping  evidence  which  might  change  the 
opinion  of  the  court,  but  which  he  withheld  until  a 
later   stagt;  in   the   course   of  the   trial. 
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If  noder  the  latter  state  of  circumataaces,  the  evi- 
dence had  been  shown  to  be  incompetent,  it  \vould 
have  been  the  duty  of  the  court  to  have  withdncwn 
it  from  the  juiy  and  warned  it  agaiost  giving  it  any 
weight  in  its  deliberations.  We  must  presume  ti» 
court  did  its  duty  in  leaving  the  testimony  with  iJw 
jury.  We  think  the  deceased  was  of  sofGcient  miafl 
to  understand  her  language  and  appreciate  her  con- 
dition. 

If  it  was  error  in  the  court  to  submit^the  questiw. 
of  sanity  to  the  jury  (a  question  we  do  not  decide), 
it  is  one  of  which  the  prisoner  cannot  complain,  n 
the  court  put  it  in  the  power  of  the  jury  to  disM- 
g&rd  his  holding  against  the  prisoner  and  determim 
the  question    of  sanity    for   itself. 

Upon  the  facts  of  the  case  we  are  satisfied  tfa 
JDry  meant  to  be  as  lenient  as  its  conscience  would 
at  all   allow.       Affirmed. 
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R.  B.  Taylor  v.  S.  B.  Deakins  et  al. 

Vendok  and  Vendee.  Unreja/erei}  deed.  Creditor*  nf  tvndor.  lAabil- 
ily  of  teadtc.  The  vendor  of  land  unsigned  the  parchasc  notm  to  t, 
third  party  in  coDaiduratioti  of  a  piv-exiBting  debt.  The  vendee  paid 
a  part  of  ihe  purchniw  uiuue;  iiute  to  aiwignee  and  pmmised  to  pa; 
balance.  The  veiidec  failed  to  register  his  deed  which  had  been  pro- 
hati^l,  and  criiilitom  uf  th(^  vendor  l<^vied  execntions  upon  the  land 
after  tho  a»igiiment  of  the  nott^  The  vendor  hecuQie  inMlvcnt  afli'r 
the  ansigument  of  the  noleB.  Vendee  filed  bill  to  be  relieved  of  pay- 
ment of  the  notes,  because  the  land  had  been  appropriated  to  debia  of 
the  vendor,  and  asiignee  filed  crot«-bill  t<i  enforce  vendor's  lien.  HM. 
assignee  had  no  lien  after  levy  of  eiecutions  upon  the  land,  and  that 
the  vendee  would  not  be  relieved  from  payment  of  the  notes,  because 
there  were  no  eruimy  eitiiities  at  time  of  Basi)pment,  and  the  vendt.<e's 
negligence  in  failing  tu  have  hit;  deed  registered  barred  the  assertioa 
of  right  to  be  relieved. 


FROM    MARION. 


Appeal  from  the  Cliaucery  Court  at  Jasper, 
"W.   M.   Bbadfobd,    Ch. 

F.  V.  Browx   for   complaioant. 

W.  D.  Speabs  for   defendant. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

On  the  23d  of  November,  1875,  the  complainaut 
purchased  of  S.  B.  DcakiiLs  three  lots  of  land  in  the 
town  of  Jasper,  Deakins  executing  and  delivering  to 
him  a  bond  for  title,  which  was  on  the  26th  of  the 
same    mouth    acknowledged    for    registration,    but    was 
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not    in     fucL     tvfristcrwl     or    (iled     for     registration    until 
the    VMYi    of  P.'l)riiiiry,    1879. 

Several  notes  were  cixeciitod  by  complainant  to  Deak- 
ins  for  tlie  purchase  price,  among  others,  one  falling 
dac  the  1st  of  January,  1879,  and  one  falling  due 
the  1st  of  January,  1880,  each  ior  the  sum  of  $325. 
These   notes   being   for  the   last  two   payments. 

Before  the  raatnrity  of  these  notes,  to-wit,  about 
September,  1877,  they  were  by  Deaktns  transferred  to 
"Fishel  &  Bros.,"  iu  satiBfaetioii  of  certain  notes  and 
an  account  which  they  held  against  Dcakins.  The 
complainant  had  notice  of  the  transfer,  at  what  precise 
time,  however,  is  not  certain,  from  the  proof,  but  at 
any  rate,  on  the  14th  of  January,  1879,  he  remitted 
by  express  $275,  whi(th  was  on  tlie  24tli  received  by 
Fishel  &  Bros.,  and  credited  nn  the  first  mentioned  of 
said  notes.  Complainant  also  promised  to  pay  the 
balance  .soon.  Sliortly  afterwards,  to-wlt,  on  tlio  &th 
of  February,  1879,  .several  executions  were  issued  and 
levied  iii>on  the  lots  in  question,  founded  upon  judg- 
meats  rendered  by  justices  of  the  peace  of  Marion 
county,  against  said  Deakins,  in  favor  of  Hicks,  Hous- 
ton &  Co.,  and  other  defcndanlf?  in  this  cause.  These 
judgQients  were  rendered,  except  perha|)s  one,  iu  the 
months  of  March  and  May,  1878.  It  will  be  ob- 
served that  the  levy  of  the.se  executions  were  before 
the  registration  of  complainant's  title  bond.  The  judg- 
ment creditors  were  proceeding  to  have  condeninatiou 
of  the  lots  in  their  several  cases.  When  on  the  22d 
of  February,  1879,  the  original  bill  was  liltd  by  Tay- 
lor to   havj    relief   against    the   uolcs   in   the   hands   of 
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Fishel  &  Bros.,  upon  the  ground  that  they  were  not 
purchasers  of  the  notes  for  value  ia  the  due  course 
of  trade,  and  that  the  levy  of  the  esecutions  created 
an  equity  against  their  payment.  Fishel  &  Broa.  filed 
their  answer  as  a  cross-bill,  in  which  they  insist  that 
as  the  holders  of  the  notes  they  have  a  vendor's  lien 
on  the  lots  superior  to  the  lien  of  the  execution 
creditors. 

1st.  The  claim  of  Fishel  &  Bros.,  under  their  cross- 
bill, cannot  be  allowed.  The  execution  creditors,  by 
virtue  of  the  levy  of  their  executions  before  the  reg- 
istration of  the  complainant's  title  bond,  and  before 
steps  taken  by  Fishel  &  Bros,  acquired  a  valid  lien, 
upon  the  simple  ground  that  until  registration,  or  notioe 
for  registration,  the  sale  as  to  them  was  void.  The 
lien  attached  from  the  date  of  the  levy  of  their  ex- 
ecutions, and  not  from  the  tiling  of  the  justices'  papers 
in  the  circuit  court.  This  lien,  it  is  true,  may  be 
lost  by  laches  or  failure  to  proceed  in  time,  but  there 
is  nothing  of  the  sort  shown  in  this  case,  as  this  bill 
was   filed   soon   after   the   levy   of  the   executions. 

2d.  Does  the  levy  of  these  executions  and  the 
creation  of  these  lieus  constitute  an  equity  upon  which 
the  complainant,  Taylor,  can  be  released  from  his  per- 
sonal liability  to  pay  Fishel  &  Bros,  the  notes  held 
by  them,  upon  the  facts  of  this  case?  We  answer 
no,  without  determing  whether  Fishel  &  Bros,  were 
strictly  innocent  purchasers  in  the  due  course  of  trade, 
so  as  to  be  protected  against  existing  equities;  it  is 
sufficient  to  say  that  they  became  the  absolute  owners 
of  the   notes,   and   complainant   had    notice   of  the  feet 
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at  a  time  when  he  concedes  that  there  was  no  ground 
of  defense   or   eqnity    against   their    payment. 

The  subscfjuent  lien  or  encumbrance  created  upon 
the  property  by  the  creditors  of  Deakins,  was  caused 
by  the  negligence  of  the  complainant  in  failing  to 
have  his  title  bond  registered,  a»  he  in  his  de[>osition 
concedes.  There  is  proof  that  at  the  time  Fishel  & 
Bros,  accepted  the  notes  from  Deakins  in  satisfaction 
of  their  debts  on  him,  that  he  was  then  solvent,  and 
they  might  then  have  made  their  debts  out  of  him, 
but  that  before  the  tiling  of  thi.s  bit!  he  berame  in- 
■solvent. 

It  is  true,  the  general  rule  is  that  the  assignee  of 
negotiable  paper  for  a  pre-cxiMting  debt,  is  not  a 
holder  in  the  due  course  of  trade  without  notice,  and 
hence  with  re-spect  to  exititing  equities  he  stands  in  the 
shoes  of  the  assignor,  but  the  assignee  does  not  con- 
tinue to  stand  simply  in  the  shoes  of  the  assignor, 
especially  after  notice,  so  that  his  right  to  enforce  the 
payment  of  the  debt  may  be  defeated  by  the  subse- 
(juent  acts   of  the   assignor   or   debtor. 

^Vhile  it  would  no  doubt  be  a  good  defense  against 
the  payment  of  these  notes  in  the  h'ands  of  Deakins, 
to  show  that  the  property  had  been  taken  by  his 
creditors,  even  though  this  resulted  from  complainant's 
negligence,  yet  upon  the  faetn  of  this  case  wc  think 
it  is  otherwise  as  to  Fishel  &  Bros.  The  complain- 
ant has   no   equity   a-s   against   them. 

The  chancellor's  decree  was  in  accordance  with  this 
holding,   and   it   will   be   affirmed    with    costs. 
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James  A.  Parkes  v.  W.  Clift  el  al. 

1.  EiToi'l'Er,.     Jn'l-pneiil.    The  enlappel  of  n  judgment  or  deirree  pneDii< 

to  atl  iiialterA  materiHl  to  the  ilecisiuii  of  the  cause  which  the  part'iE^, 
exercising  reasuiiable  diligence,  miglit  liave  brought  forward  at  ilie 

2.  RfS  Ai).rui>iCATA.    Jiiili/meiil.   A  jmlgiiient  or  decree  tn  be  a  bar  o*  C" 

adjinlinila.  tnuft  be  in  (he  merilti,  but  to  IhiH  end  it  is  not  necessnrj 
thai  thi-  litigation  nhoiild  be  ileli'rmiiied  on  the  merits  in  the  mural 
or  ubstracl  senw  of  these  n-ords;  it  ik  sufficient  lliat  the  s/.ffu"  of  ihi' 
action  wsis  siicli  that  the  parties  might  have  had  tlieir  suit  thus  dJ4- 
poxed  of,  if  they  had  properlj  prviH^Dtcd  and  managed  their  respci;liTC 

3.  Same.     Dei-mrin-,     A  decree  disraissing  a  liill  upon  demurrer,  on  the 

ground  i>!  lapse  of  time  or  juclies,  is  on  thu  uieritn,  and  a  bar  to  an- 
other suit  between  the  aatne  parties  or  thefr  privies,  aI>oiit  the  same 
aubji-ct-matter,  and  for  the  satne  purjKise. 

4.  Llmitations  of  A<^■ro^-^^.     Ow/e  27o">  wu-^.wrf.    The  Cotle,  sec.275.'-, 

which  authorizes  a  plaintiflf  to  commence  a  new  nclion  within  one 
year  after  the  rendition,  in  a  sait  commenced  by  him  within  the  tioie 
limited  by  the  statute  of  limitaiions,  of  a  judgment  or  decree  agnin.>t 
him  "  i[]ion  any  ground  not  concluding  hia  right  of  action,"  doe« 
not  apply  when  the  judgment  or  decree  is  on  the  merits. 

5.  Limitations.     Sliilnle  «f.   In  a  sail  by  heirs  lo  recover  lands  deiicended 

from  an  ancestor,*  and  for  tliis  purpose  tosei  aside  a  judgment  againat 
the  ancfslor,  as  void  (or  want  of  notice  or  fraud,  and  a  sale  of  the 
lands  made  under  the  judgment  during  the  life  of  the  ancestor,  the 
time  of  limitations  or  ladies  would  begin  to  run  agains'.  the  aiMSsior. 


Appeal    from    the    Chancery    Court    at    Chattanooga. 
W.  M.  Bradfort),  Cli. 

Baktos  it  Son  and  Ij.  D.  Hkadbick  for  complainant. 


SEPTEMBER  TERM,  J  882. 


Richmond  &  Key  and  M.  H.  Clift   for   defendanta. 

Cooper,    J.,   delivered    tlie   opinion    uf  tlte   conrt. 

On  May  15,  1851,  Robert  Lnsk  recovered  a  judgment 
in  the  circuit  court  of  Davidson  county,  against  Tliomas 
Parkes  for  $1720,  The  entry  sliows  that  the  judgment 
wa."  by  default  upon  an  acknowledgment  of  service  of  the 
BJDinions,  and  that  the  acknowledgment  was  proved  by 
R.  C.  Foster,  Ew].  On  the  1st  of  Jnly,  1854,  afiti-ija- 
tlai  issued  on  this  judgment  to  Davidson  <'OMnty,  and  was 
returned  "no  property  found."  On  September  12,  1854, 
an  nliax  fi.  fa,  issue<l  to  Hamilton  county,  and  was 
levied  by  the  sheriff  on  Hcveral  thousaud  acres  of  land 
as  the  projierty  of  Pjirkes.  On  January  10,  1855,  the 
sheriff,  by  virtue  of  the  levy,  sold  the  land  to  the  judg- 
ment creditor,  Robert  Lu^k,  for  lews  than  the  amount 
of  the  judgment,  and  made  him  deeds  accordingly, 
which  were  duly  registered.  In  the  month  of  Octo- 
ber, 1855,  Thomas  Parkes  died  intestate  in  Hardin 
county,  leaving  three  children  as  his  only  heirs,  W,  J. 
Parkes,  then  about  seventeen  years  of  age,  Thomas 
Parkes,  about  fifteen  years  of  age,  and  the  complainant, 
James  A,  Parkes,  then  twelve  or  eighteen  months  old. 
The  deceased  left  also  a  widow.  Administration  was 
taken   out   on    his   estate   shortly   after   his   death. 

On  April  25,  1876,  W.  J.  Parkes,  Thonius  Parkes 
and  James  A.  Parkes,  tiled  their  bill  in  the  chancery 
court  of  Hamilton  county,  as  the  children  and  heirs 
of  Thomas  Parkes,  the  intestate,  against  Wm.  Clift,  of 
Hamilton  county,  Matilda  Lusk,  as  exerutrix  of  the 
last  will   of  Robert   Lusk,   deceased,   and    E.    G.    Pearl, 
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.  individually  and  as  executor  of  the  last  will  of  Dyer 
Pearl,  deceased,  setting  up  title  to  the  lands  sold  by 
the  eheriff  ae  aforesaid,  and  seeking  to  remove  as 
clouds  upon  their  title,  the  conveyances  under  which 
the  defendants  claim.  The  complainants  say  that  they 
were  ignorant  their  luther  owned  these  lands  until 
1876,  when  Thomas  Parkee,  while, investigating  the  title 
of  certain  lands  in  Hamilton  county,  which  had  de-  j 
ficended  to  them  from  an  uncle,  unexpectedly  found  the 
sheriff's  deed.  It  was  further  found  that  on  April 
11,  1865,  Robert  Lusk  and  the  defendant,  E.  G.  Pearl, 
in  his  own  right  and  as  executor  of  the  last  will  of 
Dyer  Pearl,  his  deceased  father,  each  as  the  owner  of 
an  undivided  moiety  of  the  lands  in  controversy,  joined 
ID  conveying  to  the  defendant  Clift  an  undivided  fourth 
of  said  lands,  and  to  R.  C.  McRee,  another  fourth, 
and  that  on  March  27,  1873,  McRee  sold  and  con- 
veyed to  defendant  Clift  his  interest  in  the  lands.  The 
bill  set  out  the  facts  as  to  the  judgment,  execution, 
levy  and  sale,  and  sought  to  have  the  same  declared 
void.  The  defendants  demurred  to  the  bill,  and  the 
demurrer,  although  overruled  by  the  chancellor,  was, 
upon  appeal,  sustained  by  this  court  at  the  September  ' 
term,   1879,   and    the   bill   dismissed. 

On  March  29,  1880,  James  A.  Parkes  "filed  the 
present  bill  against  tlie  same  parties  and  for  the-  same 
purpose.  He  states  the  fact  of  the  filing  of  the  pre- 
vious bill  by  himself  and  brothers,  and  what  was  done 
with  it  as  above.  He  sets  out  the  facts  of  the  Ci»se 
as  therein  recited,  and  adds  other  facts  tending  to  show 
that   the   debt    on    which    the  judgment   was   recovered 
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had  been  paid,  aod  that  the  judgment  was  void  for 
want  of  service  of  process,  and  because  fraudulently 
procured  to  be  rendered.  He  further  alleged  that  the 
complainant's  brothers  had  gone  into  bankruptcy,  and 
that  their  interests  in  the  land  had  been  sold  by  their 
respective  assignees,  the  interest  of  the  one  in  1876 
and  of  the  other  in  1878,  and  that  complainant  had 
become  the  purchaser.  By  an  amended  bill  it  is 
stated  that  the  papers  in  the  suit  of  Lusk  against 
Parkes,  had  been  found  by  some  one  since  the  filing 
of  the  complainant's  original  bill,  and  it  now  appeared 
that  the  acknowledgment  of  service  of  the  summons 
purported  to  be  signed  by  Thomas  Parkes  himself  on 
February  16,  1854,  the  day  the  suit  was  commenced; 
that  complainant  had  caused  the  signature  to  be  sub- 
mitted to  persons  acquainted  with  the  handwriting  of 
Thomas  Parkes,  and,  on  information  derived  from  them, 
complainant  charged  that  the  signature  was  not  his. 
In  this  amended  bill,  there  are  some  additional  aver- 
ments of  &ct«  tending  to  show  that  the  debt  sued  on 
had  been  paid  in  1853.  The  defendants  demurred  to 
the  bill  as  amended,  assigning  as  one  cause  of  demur- 
rer that  it  showed  upon  its  face  a  former  adjudication, 
which  was  a  bar  to  the  present  action.  The  chan- 
cellor overruled  the  demurrer  and  the  defendants  ap- 
pealed. 

The  bill  as  drafted  leaves  it  uncertain  what  part 
of  the  factB  detailed  in  it  were  not  contained  in  the 
former  bill  of  the  25th  of  April,  1876.  There  is  a 
general  statement  that  the  &cts  have  all  come  to  the 
knowledge  of  complainant  and  his  brothers  since  Jan- 
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or  reversed  on  appeal,  the  plaiDtiff,  or  his  representa- 
tives and  privies,  as  the  ease  may  be,  rosy,  from  time 
to  time,  commence  a  new  actioa  within  one  year  after 
the  reversal  or  arrest."  This  section  of  the  Code  baa 
been  held  to  enlarge  the  remedy  of  the  old  statutes 
embodied  in  it,  and  to  extend  to  a  case  where  a  suit 
was  dismissed  because  the  papers  were  lost  and  not 
supplied  when  the  case  was  cailed  for  trial :  Cole  v. 
Ma^r,  etc.,  of  Nashville,  5  Cold.,  639.  And  to  a 
dismissal  by  the  plaintiff  talking  a  voluntary  nonsuit: 
Memphis  &  Chariest^  M.  M.  Co.  v.  FUlow,  9  Heis.,  248. 
The  argument  in  the  suit  before  us  ia  that  the  action 
was  commenced  within  one  year  of  the  disoii^sal  of 
the  former  bill,  and  that  the  dismissal  was  upon  a 
gronnd  not  concludiug  the  complainant's  right  of  ac- 
tion. 

The  argument  is  based  upon  the  &ct.  alleged  in 
the  bill,  that  the  opinion  of  the  court  delivered  in 
the  former  suit  showed  that  the  bill  was  dismissed 
upon  the  ground  of  lapse  of  time,  "  there  being,"  says 
the  opinion,  "  no  excuse  whatever  given  for  failure  to 
sue  in  a  reasonable  time — no  allegatiou  of  infancy,  or 
fraudulent  cuncualmeut  of,  or  even  ignorance  of  their 
rights  on  the  part  of  the  complainants."  The  opinion 
adds:  "We  adjudge  nothing  as  to  the  legal  rights  of 
complainants,  only  that  from  lapse  of  time  a  court  of 
equity  will  not  entertain  a  bill  on  its  allegations." 
Perhaps  it  would  be  a  sufficient  answer  to  the  ai^u- 
ment  to  say  that  the  dismissal,  as  the  bill  shows,  was 
general,  without  reservation,  and  that,  even  if  the 
opinion    might   authorize   the  court  to  modify  the  decree 
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Doder  the  statute,  it  is  oonclusive  oa  the  rights  of  iba 
pirtiee   as   it   now   stands. 

The  section  of  the  Cude  relied  on,  it  will  be  no- 
ticed, only  saves  the  bar  of  the  statutes  of  limitation 
Id  the  particular  case  provided  for.  The  dismissal  ja 
question,  according  to  the  bill,  was  upon  the  ground 
of  lapse  of  time,  that  is  the  laches  of  the  complain- 
ants in  not  having  brought  their  suit  in  a  reasonable 
time  after  the  accrual  of  their  right  of  action.  Laches 
is  an  equitable  defense  indepeodent  of  the  statute  of 
limitations:  Smith  v.  Clay,  Amb.,  645.  But  the  sec- 
tion of  the  Code  relied  on  does  not,  in  t«rms,  apply 
to  a  case  of  laches  within  the  rule  of  a  court  of 
equity.  It  was  only  intended  to  save  the  bar  of  the 
statute  of  limitations  in  the  cases  specified.  It  would 
not  otherwise  change  the  eBect  of  a  former  judgment 
or  decree   as   res   adjudicata. 

What,  then,  is  the  effect  of  the  former  decree,  con- 
ceding it  to  be,  as  stated  in  the  bill,  a  decree,  upon 
demurrer,  dismissing  the  bill  "alone  upon  the  ground 
of  lapse  of  time"?  Would  such  a  decree  be  upon 
the  merits,  and,  therefore,  necessarily  concluding  rights? 
In  order  that  a  judgment  or  decree  should  be  on  the 
merits,  it  is  not  necessary  that  the  litigation  should  be 
determined  "on  the  merits,"  in  the  moral  or  abstract 
sense  of  these  words.  It  ia  sufficient  thai  the  atahiA 
of  the  action  was  such  that  the  parties  might  have 
bad  their  suit  thus  disposed  of,  if  they  had  properly 
presented  and  managed  their  respective  cases.  The 
decision  may  be  clearly  wrong,  or  may  be  against  the 
losing    party    because    he    offered    in    evidence   a   vuUd* 
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record  or  deed  with  a  defective  certificate,  or  otherwise 
feiled  to  preeeot  bis  case  as  the  ^ts  within  his  knowl- 
edge, or  obtainable  by  reasonable  diligence,  would  have 
enabled  him  to  do:  TTiomson  v.  Blanohard,  2  Lea,  528; 
Nichokon  V.  Patterson,  6  Hum.,  394;  Freem.  on  Jadg., 
Bee.  260.  A  former  decree  merely  dismissing  the  hilt, 
if  not  expressed  to  be  without  prejudice,  is  conclusive 
of  the  matters  of  litigation  :  WiUiamson  v.  HolHngmoorfh, 
h  Lea,  358;  2  Sto.  Eq.  Jur.,  sec.  1523.  A  decree, 
upon  a  demurrer,  may  be  equally  conclusive:  Mwdock 
V.  Gaskill,  8  Baxt.,  22.  The  cause  of  action  may  be 
60  changed  as  to  prevent  the  estoppel  of  a  former  de- 
cree upon  demurrer:  Grotenkemper  v.  Carver,  4  Lea, 
S7R.  But  if  the  cause  of  action  is  the  same,  the  neg- 
lect of  the  party  to  bring  forward  his  whole  case  will 
not,  as  we  have  seen,  alter  the  effect  of  the  judgment 
or  decree  as  res  adjudicata.  A  finding  against  a  party, 
either  upon  final  hearing  or  demurrer,  that  his  cause  of 
action  as  shown  by  him,  is  barred  by  the  statute  of 
limitations  or  by  laches  is  a  decision  upon  the  merits, 
concluding  the  right  of  action.  The  section  of  the 
Code  was  clearly  not  intended  to  apply  to  such  a  case. 
A  party  proceeds  at  his  peril  who,  when  his  attention 
is  directly  drawn  to  the  defects  of  bis  bill  by  the 
demurrer  of  his  adversary,  fails  to  amend  with  fects 
then  within  his  knowledge,  or  capable  of  being  ob- 
tained by  reasonable  diligence,  even  in  a  case  -  where 
the  ground  of  demurrer  is  lapse  of  time  or  laches: 
MeEwm  v.  Gilltxpie,  3  Lea,  204.  The  bill  is  not 
protected  by  the  section  of  the  Code  relied  on,  and 
the   former   decree   is   a   bar   to   the   present   suit. 
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Bnt  the  demurrer  in  this  case  is  cooclusivc  upon 
another  ground.  Tlie  judgment  sought  to  be  im- 
peached was  recovered,  and  the  sales  of  the  kod  sought 
to  be  set  aside  were  had  in  the  lifetime  of  Thomas 
Parkes.  The  statute  of  limitations,  aud  the  period  fi-om 
wlii«h  to  complete  the  time  to  constitute  laches  begaa 
in  his  lifetime.  The  fraudulent  concealment  of  the 
cause  of  action  to  prevent  the  bar  must  have  operated 
against  him.  Now  it  is  a  siguificant  &ct  that  the 
bill  no  where  expressly  alleges  ignorance  on  his  part 
of  the  transactions  complained  of  It  is  left  to  be 
inferred  from  the  allegation  touchiag  the  invalidity  of 
the  judgment.  The  complainant  and  his  brothers,  it 
is  saidj  knew  nothing  of  the  lund  or  the  judgment. 
But  the  intestate  must  have  known  of  his  title  to  the 
lands,  and  may  have  known  of  the  judgment  and  the 
proceedings  under  it.  They  were  had  openly  accord- 
ing to  the  usual  course  of  the  courts  and  judicial 
proceedings.  The  public  recovery  of  a  judgment  for 
a  large  amount,  and  the  public  sale  of  large  bodies  of 
land  are  not  likely  to  escape  the  attention  of  the  prin- 
<»pal  party  interested.  The  fact  that  the  acknowledg- 
ment of  service  of  the  summons  was  not  signed  by 
the  ancestor  himself  does  not  necessarily  imply  want 
of  knowledge,  for  he  may  have  authorized  it  to  he 
signed  in  his  name  by  the  very  person  who  proved 
the  acknowledgment,  and  there  is  no  averment  of  the 
want  of  such  authority.  Af^er  the  lapse  of  over  twenty 
years,  and  the  death  of  all  the  parties  to  the  trans- 
action sought  to  be  impcaclied,  nothing   should  be  lefl 
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to   inference,  and  every  inteDdment  will  be  made  agtunst 
the  pleader. 

The  decree  will   be  reversed,  the  demurrer   sustained, 
aad   the   bill   dismissed   with   costs. 


Jaues  Duncan  v.  A.  M.  Blake  and  Fanny  H.  Blake. 

L  Leswii  and  L&hke.  Quanlum  MrruU.  Wlierc  the  lesitor,  under  « 
lease  of  land  for  tliree  yeant,  in  roivii deration  of  the  lessee's  cknrin; 
it,  redlBa"  to  i>i'rforin  hin  contract,  the  lessee  may  sue  for  labor  done 
and  recover  a  aum  eipretsed  hy  the  enhancement  of  the  value  of  the 
land,  l<-ss  reiuwnalile  ri'nt. 

2.  SamIv.  C'iKioin.  A  farmer's  cuslum  thai  lenses,  in  coDRideration  ol 
clearing  land,  Bhall  have  ihe  ri^lit  to  sell  the  cut  timber,  Lb  good,  and 
when  clearly  exlablishcd,  prevaiU  where  contract  is  silent. 


FROU   MARION. 


Appeal    from   the    Chancery    Court  at   Jasper.     W. 
M,  Bradford,   Ch. 

W.  D.  Spears  for  complaiuaQt. 

F.  V.  Brown  for  defendants. 

Deaderick,  C.  J.,  delivert-d  the  opinion  of  the  court. 

This   bill    was   filed    by   complainant    to   compel    the 
specific    ]>erfornianGe    of    a  contract   of    lease,   made  be- 
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tween  complainant  and  A.  M.  Blake,  as  agent  of  his 
co-defendant,  or  in  the  alternative  for  compensation  for 
work  and  labor  done  upon  a  lot  of  about  seventeen 
and  a  half  acres  of  land  belonging  to  defendant  Fanny, 
Id  Marion   county. 

The  contract  was  entered  into  by  defendant  A.  M., 
for  his  co-defendant  for  three  years,  with  the  woder- 
standing  and  agreement  on  his  part  that  it  should  be 
reduced  to  writing.  This  he  afterwards  refused  to  do, 
upon  the  alleged  ground  that  complainant  had  not 
complied    with   his   part   of  the   contract. 

The  substantial  stipulations  of  the  contract  were, 
that  complainant  was  to  have  the  land  three  years 
from  the  lat  of  January,  1877,  (or  clenring.  Defend- 
ant A.  M.,  insists  that  he  was  bound  to  cultivate  it 
ID  com  in  1877,  and  this  he  did  not  do,  and  in  this 
he  violated   his   agreement. 

About  the  end  of  1877,  A.  M.,  in  the  name  of 
Fanny,  brought  an  action  to  recover  the  possession, 
»nd  this  suit  was  compromised,  by  which  it  was  agreed 
complainant  should  surrender  the  possession,  which  he 
did  do  in  March,  1878,  without  prejudice  to  this  suit, 
which   was   then    begun. 

Fanny  Blake  was  a  non-resident  of  the  State,  and 
complainant,  in  this  suit,  attached  the  land  he  had 
leased,  for  the  satisfaction  of  his  decree.  She  answered 
and  admitted  A.  M,  had  authority  to  manage  and 
lease  her  land,  and  relied  upon  the  same  defenses  that 
A.  M.  Blake  relied  on,  that  is,  failure  by  complain- 
ant to  perform  his  contract,  and  relied  upon  the  stat- 
ute of  frauds   as   to   the   three   years'   verbal    lease. 
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Thore  i»  much  evidence  &s  to  enhanced  vhlue  of 
the  land  by  reason  of  the  work  done  thereoa  by  com- 
plainant. Tlie  master  reported  S'ioO  in  fiivor  of  com- 
pluinant,  and  iipoii  exception  the  chancellor  reduced 
thin  sum  to  $210,  and  aguiast  th!»  8um  credited  de- 
fendant with  $02.75  for  rent,  and  rendered  a  decree 
aguinst  defeixlant  tor  $lo7.25,  the  value  of  the  per- 
manent im|)rovement!i,  lest*  tlie  amount  due  from  com- 
plainant for  rents,  and  directed  the  ^ale  of  the  laud 
attached  (or  the  recovery  and  coats,  if  the  same  were 
not  |>ai<l  in  four  months.  From  this  decree  defenduutp; 
appealed    to   this   court. 

The  defendants  insist  that  the  failure  of  complain- 
ant to  jtnt  the  land  in  corn  in  1877,  was  a  violation  of 
his  contract,  and  that  he  ought  not,  therefore,  to  recover. 
Assuming  that  Mich  was  tlie  contract,  it  is  difEcult  to 
tiee  that  any  damage  resulted  from  complainant's  failure 
to  defendants.  They  were  not  to  have  any  part  of 
liic  crop,  and  wei-e  only  entitled  under  the  coutraut 
to  have  tlie  land  delivered  to  them  cleared  at  the  end 
of  three  years.  Indeed  we  think  so  far  from  this 
being  intende<l  as  a  jmrt,  or  stipulation  in  the  contract, 
it  was  more  likely  a  mere  declaration  of  complainant, 
of    iiis   intention   to   put  the   land   iu   corn    that   Beasou. 

It  is  also  insisied  by  defendants  that  complaiuaat 
should  be  charged  with  the  wood  taken  off  the  laud 
and  sold.  The  contract,  however,  containeil  no  agree- 
ment that  compluinant  was  to  account  for  any  of  the 
timber.  On  the  contrary,  he  was  bound  to  clear  the 
land,  and  he  might  have  burnt  the  fallen  timber,  and 
thus    have    eomplied    with   his    contract.       But   he  had 
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some  of  it  cut  into  cord-wood,  for  wbieh  he  paid  one 
dollar  per  cord,  and  then  with  his  own  team  he  hauled 
and  delivered  it  to  the  railroad  and  others,  and  got 
one  dollar  and  fifty  cents  per  cord,  obtaining  for  the 
hauling  but  fifty  cents  more  per  cord  than  the  cutting 
cost  him,  and  making  but  a  reasonable  compensatioD 
tor  his  labor  in  getting  the  wood  off  the  land.  All 
the  witnesses,  who  are  farmers  in  the  neighborhood, 
say  that  unless  there  is  an  express  stipulation  to  the 
coutrary,  the  lessee  is  entitled  to  the  wood  he  takes 
ft'om   the    land. 

So  we  think,  on  neither  ground  is  defendant  Fanny 
entitled  to  be  relieved  from  making  jnst  compensation 
to  the  complainant,  to  the  extent  that  his  labor  has 
enhanced  the  value  of  the  land.  And  from  the  evi- 
<ience  we  think  the  amount  allowed  by  the  court  is 
very    reasonable. 

The  chancellor's  decree,  therefure,  will  be  afBrmed, 
eicept  that  the  decree  will  l>e  against  the  defendant 
Fanny  alone  for  the  amount  found  for  permanent  im- 
provements, as  she  only  has  received  the  benefit  of 
complainant's  labor,  end  admits  her  co-defendant  had 
full  authority  from  her  to  manage  and  dispose  of  the 
land. 
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James  Long,  Guardiao  of  Willimoth  Stubblefield  p.  Thos. 
R.  Read  el  al. 

Bentb.  Charga.  WiUi.  Where  the  testator  directs  that  a  child  shoald 
receive  a  provision  from  the  fcdIb  of  a  tract  of  land,  thereby  making 
the  Biipport  of  the  child  »  charge  upon  the  laod,  rents  accruing  subse- 
quent to  the  child's  death  are  liable  for  debts  contracted  previouslv 
by  her  guardian  for  her  support. 


FROM     HAWKINS. 


Appeal  from  the  ChaDcery  Court  at  Rogers ville. 
H.  C.  Smith,  Ch. 

W.  L.  DiCKSOK   for   complaiQant. 

Shibi-ds  &  Shields   for   defentlaiits. 

Fbeeman,  J.,  delivered   the   opinion  of  the   court. 

Thomas  Stubblefield,  the  father  of  Willimoth,  died 
in  Hawkins  county  in  the  year  1833,  She  was  an 
afflicted  idiot  child,  and  by  hia  will  he  made  the  fol- 
lowing provision  for  her  support ;  "  After  providing 
that  )>er$0D3  to  be  appointed  by  the  county  court  of 
Hawkins  county,  should  lay  off  in  one  platt  eufBcient 
land  for  an  ample  support  of  his  wife,  and  to  enable 
her  to  raise  his  family  of  children,  the  same  to  be 
held  by  her  during  life  or  widowhood,"  he  adds,  "pro- 
vided,   nevertheless,    my   will   is,  out   of  proceeds   of  the 
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laod  80  laid  off,  there  shall  be  an  ample  provision 
made  for  the  maintainsnce  of  my  daughter  Willimoth 
(^ho  is  ID  a  helpless  condition),  during  her  natural 
life — as  well  as  to  maintain  my  wife  Patay,"  The 
remainder  of  his  land  he  directed  to  be  divided  among 
all  bis  children. 

The  mother's  lands  were  laid  off  as  directed,  and 
she  lived  on  them  till  her  death  in  1870.  After  her 
death,  Long  was  appointed  guardian  of  complainant. 
In  the  meantime,  respondent'  Read  had  become  owner 
by  purchase  of  the  remainder  interest  in  the  land,  ex- 
cept that   of  "Willimoth. 

In  1871  this  bill  was  filed,  charging,  among  other 
things,  that  Read  was  seeking,  since  the  death  of  the 
mother,  to  obtain  possession  of  the  land  devised  to 
her,  and  that  there  was  a  growing  crop  on  the  land, 
which  the  administrator  was  about  to  appropriate,  dis- 
regarding the  right  of  Willimoth  to  maintainance  out 
nf  the  proceeds  of  the  lands,  and  further  asserting  a 
claim  by  her  to  be  supported  during  the  remainder  of 
her  life  out  of  the  tract  of  land  assigned  to  he^  mother, 
snd  to  her  interest  of  one-eleventh  of  the  remainder 
interest,    which   she   had   not   disposed   of. 

Respondent  Read  answered  this  bill,  in  which  he 
maintains  that  no  legal  or  equitable  estate  in  the  dower 
tract,  as  it  ia  called,  passed  to  the  daughter  by  the 
will,  her  claim  amounting,  as  he  says,  to  only  a  debt 
charged  upon  it,  and,  therefore,  he  insista  on  his  right 
to  own  the  land,  subject  to  this  chai^,  and  he  be 
bound  to  see  to  the  support  and  maintanance  of  the 
daughter,    by    appropriadng    enough    of    the    rents   and 
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profits  of  the  land  to  this  purpose.  He  denies  that 
on  a  proper  construction  of  the  will,  complainant  baa 
any    interest   in   the   remainder. 

A  receiver,  Hugh  G.  Williams,  wag  appointed  to 
take  charge  of  and  rent  out  the  property,  soon  after 
the  bill  was  filed,  and  he  ordered  to  hold  the  prop- 
erty or  it«   proceeds,   subject   to  the   order   of  the  court. 

In  this  state  of  the  case,  the  matters  in  dispnte 
were  referred  to  James  T.  Shields  and  R.  M. 
Barton,  to  l)e  by  them  adjudged  as  arbitrators.  They 
reported  that  the  daughter  was  entitled  to  an  interest 
in  the  remainder  of  the  t«stator'8  lands,  and  to  to 
ample  support  during  her  nalural  life,  from  the  lands 
devised  to  the  mother — after  first  exhausting  for  that 
purpose  her  income  from  other  sources,  and  directed 
an  inquiry  be  made  as  to  such  income,  and  what  would 
he  a  proper  allowance  fur  her  sup[)ort  from  both  these 
sources.  They  further  directed  thut  the  land  devised 
to  the  mother  be  rented  out  annually  to  the  highest 
bidder,  and  the  rents  appi'opiiated  to  her  support,  so 
far  as  necessary  after  using  her  other  income.  They 
in  addition  ordered  an  account  of  rents  since  the  death 
of  the   mother. 

This  award  ■  was  confirmed  by  decree  of  the  court, 
without  objection  on  the  part  of  any  one. 

In  April,  1875,  the  master  made  his  report  in  pur- 
suance of  the  order  of  reference  made  under  the  decree 
confirming  the  award.  He  reported  that  $400  per 
annum  was  the  proi>er  allowance  for  support  of  com- 
plainant. He  also  reported  the  amount  of  rent  since 
the    death   of   the     mother,    up   to   that    date,   and  that 
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the  lands  were  then  rented  for  the  year  1875.  The 
Kport  was  confirmed  at  May  term,  1875,  and  the  fund 
ordered  to  be  paid  out  to  particular  charges  specified 
in  the   decree. 

The  case  proceeded,  the  fund  being  administered 
Under  the  direction  of  the  court,  until  November,  1877, 
when  the  accounts  of  the  receiver  was  finally  jiassed 
Dpon,  and  a  decree  made  in  favor  of  Long,  the  guar- 
dian, for  S'222.07,  to  be  paid  out  of  the  fund,  and 
the  balance  to  be  paid  over  to  Read,  after  costa  had 
been   paid. 

It  appears,  however,  in  the  proof,  that  Willimoth 
had  died  January  19th,  1875.  So  that  the  rent  for 
the  balance  of  the  year  1875  and  for  1876,  amounting 
to  upwards  of  {900,  were  rents  accruing  afler  the 
death  of  the  party  entitled  to  he  maintained  during 
her  natural  life,  both  by  the  will  and  by  the  award 
and  decree  based  thereon.  Read  has  filed  the  record 
for  error,  and  assigns  for  objection,  that .  the  decree 
appropriating  these  rents,  accruing  after  the  death  of 
complainant  'Willimoth,  is  not  authorized,  and  this  de- 
cree should   be   reversed. 

The  question  is,  whether  maintainance,  or  debts  due 
for  such  maintainance,  if  not  paid  before  the  death  of 
the  party  entitled  to  be  maintained  out  of  the  pro- 
ceeds of  property,  are  or  are  not  entitled  to  be  held 
a  charge  on  the  proceeds  of  the  property  after  the 
death  of  the  party  who   is   entitled    to  be   maintained? 

It  is  argued  this  is  like  the  debt  of  a  dowress, 
which  cannot  be  enforce<l  i^inst  her  dower  afler  her 
death,  the    estate    ceasing    on   her   death.       But   is   thb 
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such  a  case?  The  respondent,  in  his  answer,  insists 
that  the  true  construction  of  the  will  is,  that  the 
(laughter  had  no  estate  in  the  lands,  but  only  a  chai^ 
for  maintenance  on  the  proceeds — and  in  this  he  is 
correct.  The  analogy  then  fails  between  this  and  the 
case  of  the  dowress,  who  has  a  life  estate  in  the  land, 
termioating   absolutely   by   her   death. 

As  said  by  Judge  Cooper,  in  the  case  of  Anderson 
V.  Hammond,  2  Ijca,  287:  "The  question  in  all  tbi$ 
class  of  cases  is  one  of  intent  on  the  part  of  the  tes- 
tator." That  intent  is  to  be  arrived  nt  from  the 
language  used,  and  the  nature  of  the  thing  to  be  done, 
the  motives  that  prompted  the  gift,  in  connection  with 
the  circumstances  of  the  case.  We  take  it,  that  tie 
question  is  to  be  tested  by  the  fact,  whether  it  is  an 
estate  given  iu  the  land,  or  whether  the  muintainanre 
is  to  be  a  charge  on  the  land,  or  its  products.  If 
the  latter,  then  as  the  maintainance  accrued,  it  so  \{- 
tached,  and  the  death  of  the  party  would  not  discharge 
the  right  thus  attached.  It  would  only  prevent  any 
accumulation   of  indebtedness   for   the   future. 

That  maintainance  was  a  charge  oo  the  product  of 
the  estate  is  conceded  by  the  respondent;  but  his 
theory  involves  the  proposition,  that  if  the  party  enti- 
tled to  such  maintainance  dies  before  actual  appropria- 
tion to  this  purpose,  the  debt  is  discharged — and  eo 
far  as  this  source  of  payment  is  concerned,  is  gone. 
In  the  nature  of  the  thing,  this  was  not  the  intention 
of  the  testator.  It  being  a  charge  on  the  produce  of 
land,  it  must  necessarily  be  received  at  the  end  of,  or 
during  the   year,   aa   produced.      The   daughter   must  be 
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roamtsined  at  all  times,  and  so  debts  would  of  neces- 
sity, in  all  probability,  be  ipcurred,  or  the  right  of 
maintain  an  ce  accrue.  We  can  not  suppose  that  these 
debts  were  not  intended  to  be  paid,  in  the  event  the  child 
died  before  the  product  of  the  land  could  be  realized. 
This  would  have  left  her  support  upon  a  most  pre- 
carious basis,  as  no  one  could  supply  immediate  wants, 
oicept  by  taking  the  risk  of  loss  in  the  event  of  her 
death  before  the  crop  could  be  gathered  and  marketed 
during  the  life  of  the  mother,  or  the  rents  collected 
after  her  death.  This  contingency  of  death  would  hang 
over  every  year's  support  during  her  life,  as  no  one 
oould  make  any  calculation  as  to  when  that  event 
would  take  place,  though  in  fact  the  debt  for  raain- 
lainauce  might  be  discharged  every  year,  except  for 
the  period  immediately  preceding  the  death  of  the  party. 
The  testator  did  not  intend  there  should  be  any  im- 
pediment, or  contingency  hanging  over  the  provision  he 
had  made,  that  would  in  the  slightest  degree  interfere 
with  the   assured   comfort   of  his   afflicted   child. 

The  result  is,  we  hold  the  charge  was  one  that 
properly  attached  to  the  product  of  the  lands,  before 
the  death  of  the  party,  and  having  so  attached,  was 
rightfully  discharged  out  of  the  rents  after  her  death. 
This  conclusion  is  made  clear  by  the  ruling  of  this 
court  in  the  case  of  Anderson  v.  Uammond,  2  Lea,  286, 
and  cases  cited,  that  thp  devisee  of  property  charged 
18  usually  personaly  lliable  for  the  payment  of  the  charge. 
Suppose  in  this  case  the  heir  had  gone  into  possession 
and  received  the  product  of  the  land,  it  is  clear  he 
wonld   have   been    personally   chargeable,  as  with  a  debt. 
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This  debt  once  legally  contracted,  could  only  be  dis- 
charged by  payment.  If  this  be  so,  the  principle  h 
the  game  id  this  case,  where  the  land  is  in  custody 
of  the  court  for  the  purpose  of  enforcing  the  charge, 
and  the  rents  appropriated  are  thus  received  and  paid 
out:     See   cases   cited   by   Judge   Cooper,    2  Lea,  286. 

We  need  not  look  into  the  question  of  the  rea- 
sonableness of  the  amount  allowed  for  her  maintainance, 
as  that  question  is  not  in  condition  to  be  reviewed  by 
aa  in  this  record.  The  reports  were  made  by  the 
clerk  and  master,  and  coufirmed  by  the  court,  withoul 
objection  on  the  part  of  the  respondent,  he  having  the 
right  to  except,  as  he  was  entitled  to  the  surplus, 
after  maintaining  her.  No  esceptioa  having  been  taken, 
it  must  be  assumed  he  acquiesced  in  the  correctne.'!.'^ 
of  what   had    been   reported    by   the    master. 

We  do  not  think  there  is  reversible  error  in  the 
feilure  to  revive  in  the  name  of  the  administrator  of 
Willimoth,  after  her  death.  The  real  contest,  then, 
was  between  Read  and  the  party  who  claimed  to  have 
the  ftind  appropriated  to  pay  for  her  support.  If  this 
right  is  conceded,  then  it  would  be  a  useless  form  to 
have  the  administrator  a  party,  when  the  fand  would 
be  directly  appropriated  to  the  other  claimant  in  its 
proper   administration   by  the   court. 

The  result  is,  the  decree  of  the  chancellor  must  be 
affirmed   with   costs. 
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F.  A,  Arnold,  Adm'r,  etc.,  of  T.  D-  Arnold,  deceased,  v. 
James  Jones. 

1.  TnrsT  AssiGHMBNT.  BrBiiaeialion,  An  attnchmeol  vuit  was  i-nm- 
promifed  br  the  bod  and  heir  of  the  orij^inal  clefendont,  convejiil!^  ihe 
atlachcd  land  iu  truBt  to  secure  the  delit,  and  tlie  atlachnient  wat^  dis- 
miBsed;  the  creditor  diBCOvcriog  (hat  the  father  subseijiient  t<i  the 
atlachmenl  had,  by  volunCaj-7  dee<l,  conveyed  the  land  attached  [<t 
the  Ron  for  life,  with  remainder  in  fee  lo  the  son's  children,  tiled  a  bill 
for  a  resciKsion,  cxprpwly  renouncing  the  neciiritr  of  Ihe  trust  annign- 
menf  and  praying  for  the  realoration  of  hiii  attachment  lieu;  the  re- 
.•oiwion  was  denied  and  the  bill  dismiHaed ;  the  creditor  snbKoquently 
bought  the  land  at  the  trustee's  »n1e,  and  brought  ejectment  againHt 
the  son.  Beld,  the  bid  for  rescissioD  was  only  a  conditional  renunci- 
ation of  the  security  of  the  trust  aBsigtmient,  depeiidinif  upon  tho  res- 
toration of  the   attachment  lien. 

i  HoMESTKAD.  Cirifiit  Couil.  Bjeclmml.  The  circuit  court  may  assign 
homeiitead  in  an  action  of  ejectment,  and  though  it  is  more  regular  to 
lay  off  homeal^ad  before  giving  plaintiff  final  judgment  for  the  resi- 
due, the  court  will  not  reverw;  because  the  cirenit  judge  gave  plnintifi 
judgment  for  the  land  excepting  homestead,  which  was  snljsciiuenlly 
amigned. 

3.  Same.  Life-f*('ilf.  Fci/ualion.  IIomeHlcad  is  in  all  cases  a  tract  of 
land  in  which  the  fee,  and  not  the  estate  owned  by  Ihe  defendant,  in 
worth  a  thousand  dollars. 

1  .ScpBKMR  CofBT  Practtiog.  Bjei-liiail.  Judgment  on  bond.  Upon  at- 
tinuance  of  a  judgment  for  plaintiff  in  an  ejectment  suit  where  de- 
fendant has  given  bond  pending  appeal  as  rei[uired  by  act  of  1870, 
thi*  court  will  nnler  a  writ  of  po!!.ie.ision  and  give  judgment  for  rents, 
and  remanding  cause  for  proof  and  enquiry  as  to  amount  of  rents  and 
damages. 


FROM    GREENE. 


Appe&l   in  error    from   the    Circuit  Court   of   Greene 
eoanty.      N.  Hacker,  J. 
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H.  H.  Iniikrsoll  and   A.  B.  Wilson  for  Arnold. 
Robert  M.  McKee  fur  Joaes. 
Fbeemas,   J,,   delivered   the    opinioQ   of  the   court. 

This  h  an  action  of  ejectment,  tried  in  the  circuit 
court  of  Greene  county,  to  recover  a  tract  of  lond 
<'onveyed    by   one   Baker,   as   trustee,   to    pliiintiC 

This  land  had  been  attached  by  bill  in  the  chan- 
cery court,  by  the  intestate  of  plaintiff,  for  payment 
of  a  debt  against  the  ancestor  of  the  maker  of  the 
tleed  of  trust,  and  a  decree  had  in  his  favor.  It  had 
been  conveyed  in  1866,  we  beiieve,  by  the  debtor  to 
his  son,  Jamvs  Jones,  which  ■  conveyance  was  attached 
in  the  hill  as  fraudulent.  Thomas  Jones,  Sr.,  having 
died,  the  son  compromised  the  chancery  suit  by  giving 
his  note  to  T.  D.  Arnold,  and  the  deed  of  trust  to 
Baker  to  secure  it  The  deed  of  trust  purport«<l  to 
(lODvey  a  fee  simple  interest  to  the  trnstee,  but  in  fact 
it  turns  out  that  Junes,  Jr.,  had  only  a  life  estate  Id 
the  lands  conveyed.  T.  I>.  Arnold,  learning  this  fiict, 
filed  his  bill  to  have  the  contract  of  compromise  set 
::side  as  fraudulent  for  this  cause,  but  had  a  decree 
against   hiH   ultimately,   and    his   bill   dismissed. 

The  trustee  afterwards  sold  the  land  uoder  the  deed 
of  trust,  and  plaintiff  purchased  the  same,  as  we  take 
it,   bidding   his   debt,  with   costs  of  executing   the  tnisl. 

Iq  the  bill  filed  by  Arnold  to  rescind  the  contract 
of  compromi.se  and  be  restored  to  his  position  under 
Lis  attachment  bill,  he  insists  on  his  right  to  repudi- 
ate  the    contract,   od   the   ground    that   the   fact   of  the 
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limited  interest  of  Thomas  Jones  had  not  been  dia- 
closed   to   him. 

The  wife  of  Jones  did  not  join  in  the  trust  deed, 
and  he  is  conceded  to  have  been  the  head  of  the 
family,  and  they  were  occupying  the  .land  us  a  home 
when   the   deed   of  Jonea   waa   made   to   Baker. 

The  case  was  tried  by  the  circuit  judge,  without 
the  intervention  of  a  jury,  who  gave  judgment  for  the 
plaintiff,  but  ordered  commissioners  to  lay  off  the  home- 
stead for  Jones  and  wife,  he  holding  that  this  did  not 
pass  by  th^  deed  of  trust,  the  wife  not  joining  therein. 
From  that  judgment  an  appeal  was  '  prayed  to  this 
court,  but  the  ease  was  reversed  because  no  final  judg- 
ment had  been  rendered.  When  the  esse  was  re- 
manded, the  commissioners  made  their  report,  assigning 
homestead,  the  report  was  excepted  to,  exceptions  over- 
ruled, and  now  the  whole  case  is  before  us  for  review 
of  the   action   of  the   court. 

It  is  first  insisted,  that  the  trnstee's  deed  conveyed 
no  title,  because  the  benefits  of  the  trust  had  been 
repudiated  by  Arnold  in  his  bill,  and  there  was  no 
trust  to  execute.  It  was  not  a  refusal  by  a  party 
provided  for  in  a  deed  of  trust  to  accept  the  security, 
but  was  a  bill  filed  to  rescind  a  contract,  embracing 
several  other  mattirs,  for  fraud  and  to  be  restored  to 
important  advantages  had  under  the  chancery  decree, 
and  which  had  been  yielded  in  consideration  of  the 
contract,  of  which  the  trust  security  was  but  a  p;irt. 
It  would  be  hard  if,  after  having  been  beaten  by  the 
debtor  in  this  effort,  and  he  decreed  to  stand  on  his 
contract,   hia    failure    to    rescind    should    now    be    held 
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equivalent  to  Buccesa.  This  objection  canoot  be  main- 
tained. 

It  is  next  insisted,  tbat  no  homestead  exists  by  our 
law  in  a  life  estate.  To  thia  we  do  not  assent.  A 
homestead,  the  home  in  possession  of  each  head  of  a 
ftmily,  and  the  improvements  thereon  to  the  value  of 
one  thousand  dollars,  shall  be  exempt  from  sale,  etc., 
is  the  language  of  our  constitution  and  statutes:  Code, 
sece.  2110a,  2114a.  The  liberal  policy  of  these  laws 
forbids  that  we  should  give  them  a  narrow  or  tech- 
nical construction  as  against  the  parties  intended  to  be 
provided  for.  If  the  homestead,  the  place  of  residence 
and  home  of  the  family  is  protected,  where  the  head 
of  the  family  owns  the  fee,  much  more,  it  seems,  it 
ought  to  be  in  favor  of  the  poorer  man,  who  has 
only  an  estate  less  valuable,  liable  to  be  determined 
ftt   any   time   by   his   death. 

A  nice  question  is  presented  as  to  what  shall  be 
the  mode  or  basis  for  ascertaining  the  value  of  the 
homestead  in  a  limited  estate  like  this.  Shall  it  he 
a  life  estate  worth  one  thousand  dollars,  or  a  portion 
of  land  with  the  improvements,  the  fee  of  which  would 
be   of  that   value? 

The  report  does  not  show  whether  it  was  the  fee 
simple  value  of  the  land  laid  off,  or  the  value  of  a 
\\fs  estate  in  said  land.  The  exception  filed  by  de- 
fendant  assumes   it   was   the   former. 

No  error  appears,  at  any  rate,  on  the  face  of  tlie 
report,  and  there  is  no  proof.  But  assuming  the  ex- 
ception has  given  the  &ct,  we  hold  that  a  tract  of 
land,   with   the   improvements,   the   fee   Btmple   of  which 
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would  be  worth  a  thousand  dollars,  is  the  true  basis 
of  the   homestead   in   such   a  case. 

The  court  found  for  the  plaintiff  as  to  all  but  the 
homestead,  and  directed  a  special  writ  of  possession  to 
issue,  requiring  the  sheriff  to  lay  off  the  homestead, 
famish  the  defendants  with  the  description  of  the  land 
30  laid  off,  and  put  pkintiff  in  possession  of  the 
balance. 

It  is  again  urged,  that  the  court  in  rendering  ita 
jadgment  was  bound  to  find  for  plaintiff  or  defendant, 
and  give  judgment  accordingly,  and  execute  that  judg- 
ment. That  it  had  no  authority  to  appoint  commit 
sioners  to  lay  off  the  homestead  in  the  way  it  was 
done. 

We  have  no  statute  providing  for  this  precise  case. 
We  have  one  providing  for  laying  off  the  homestead 
under  the  direction  of  an  officer  levying  an  execution 
or  attachment,  but  that  is  not  this  case.  The  court 
found  by  its  judgment,  and  properly  in  'accord  with 
our  decisions,  that  the  homestead  did  not  pass  by  the 
deed   of   the   trustee. 

It  could  not,  therefore,  award  a  writ  of  posseasion 
as  to  it,  because  it  was  not  recovered.  The  plaintiff, 
however,  was  entitled  to  the  other  land,  and  a  writ 
of  possession  for  the  same.  It  therefore  became  a 
necessity  for  the  court,  in  order  to  the  proper  execu- 
tion of  its  judgment,  to  ascertain  the  homestead,  or 
that  it  be  done  in  some  way  under  its  authority. 
This  could  more  properly  be  done  before  rendition  of 
judgment,  or  else  the  judgment  could  not  define  the 
measure   of  recovery   given   by   the   court.       When   laid 
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off  by  tbe  sheriff,  as  in  this  case,  it  was  subject  to 
exceptiou  on  cootestation,  and  might  not  be  sustained, 
and   all   have  to  be   done  over. 

In  the  action  of  ejectment  the  judgment  is  executed 
by  a  writ  of  possession  issued  to  the  sheriff,  directing 
him  to  put  the  plaintiff  in  possession  of  the  premises: 
Code,  sec.  3251.  To  do  this  in  the  present  case,  be- 
fore the  homestead  is  laid  off,  would  put  the  parties 
to  tbe  trouble  and  expense  of  another  suit  to  have 
the  homestead  laid  off,  acd  then  a  writ  of  posspssion 
to  be  restored  to  possession,  or  a  writ  of  restitution 
on  the  part  of  the  court  disposfiessing  them  wrongfully. 
It  would  seem  that  all  this  should  be  avoided,  under 
the  principle  of  the  common  kw,  that  every  court  has 
the  inherent  power  to  enforce  its  own  decrees,  which 
must  necessarily  involve  such  convenient  legal  means 
as   will   effectuate   the   end. 

Sec.  2997  of  the  Code  provides:  "If  a  judgment 
or  decree  Be  that  a  party  recover  or  be  put  in  pos- 
session of  the  specific  property,  resl  or  personal,  the- 
court  may  carry  the  same  into  effect  by  writ  of  pos- 
session, or  other  process  sufficient  for  the  purpose.  A 
liberal  construction  of  this  section,  tbe  purpose  ol 
which  is  to  give  the  court  an  appropriate  means  for 
the  execution  of  its  judgments,  would  &irly  include 
the   means   directed    by   the   court   in   this   case. 

Under  sec.  3247,  taken  from  the  act  of  ISSii,  re- 
quiring the  jury  to  specify  such  part  of  the  land  as 
is  recovered,  where  only  part  is  recovered,  it  was  held 
by  this  court,  that  where  the  jury  failed  to  do  this, 
it   was   the   duty   of   tbe   court   to   delay   the,  case  until 
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proper  snrveys  or  additioual  proof  could  be  introduced, 
by  which  the  proper  certainty  could  be  had.  This 
was  hetd  on  the  ground  that  it  was  essential  to  the 
rights  of  the  parties  litigant:  Load  v.  Philips,  4  Sneed, 
567-8;  Brogan  v.  Savage,  5  Sneed,  689.  Upon  the 
same  principle,  and  from  a  stronger  necessity  in  this 
case,  we  hold  the  court  might  well  ascertain  the  land 
recovered,  by  having  the  homestead  laid  off  before  the 
other  property  should  be  put  in  possession  and  the 
defendants  turned  out.  In  any  view,  if  the  act  was 
authorized,  the  time  when  it  was  done  would  not  be 
matter  of  substance  going  to  the  merits,  for  which 
this  court   ought   to   reverse. 

The  bond  given  in  this  case,  on  obtaining  the  writ 
of  possession,  la  the  one  authorized  by  the  act  of 
1879,   sec.    1.       See   acts,    p.    Ul. 

Affirm   the  judgment. 


Since  the  opinion  was  delivered  in  this  case,  a  ques- 
tion of  practice  is  submitted  on  the  bond  given  under 
the  act   of  1879 — see   acts,   p.    Ill — by    defendants. 

This  act  provides  substantially  that  on  a  judgment 
being  given  for  the  plaintiff  in  an  action  of  ejectment, 
and  the  defendant  appeals  to  this  court,  plaintiff  may 
have  his  writ  of  possession  immediately  on  giving  bonds 
with  security  in  double  the  value  of  two  years'  rent 
of  tbe  premises — and  another  to  pay  all  cost^  and  dam- 
ages which  may  be  sustained  by  the  defendant  from 
plaintiff  wrongfully  enforcing  said  writ,  and  that  he 
will  abide     by   and    perform   the    judgment   of    the   su- 
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preme  court  on  final  liearing  of  the  cause.  But  it  is 
further  provided  that  the  defendant  may  execute  a  like 
bond  to  the   plaiiitiff,  and    therel)y  remain   in    possession. 

Tlie  defendant  executed  the  hond  as  provided  for 
in  this  case  in  the  sum  of  five  hundreil  dollars,  con- 
ditioned to  pav,  in  case  of  affirmance,  to  the  plaintiff 
all  rents,  costs  and  damages  that  may  he  sustained  hr 
him    lor   the   non-issuance   of  said    writ   of   possession. 

Two  questions  are  submitted:  First — Whether  the 
plaintiff  is  entitled  to  judgment  ujxin  the  rent  bond 
in  this  case?  Second — Whether  that  judgment  shall 
be  based  on  the  amount  of  rent  fixed  by  the  court 
below,   aa  shown    by   the   l)Ond? 

The   bond    is   dated    M»y   3d,    1881. 

We  conclude  the  pn)per  practice  is,  to  order  a  writ 
of  possession  immediately — giving  judgment  for  rents— 
and  remand  the  case  for  proof  and  inquiry  as  to  what 
shall  be  the  aoiount  of  the  rent  and  damages,  if  any, 
and  that  the  court  render  judgment  for  the  amoiinl 
so   ascertained. 
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Caroline  Kincaid    v.    A.  L,  Bukem  and  Wife  et  al. 

HoMRTEAD.  Mode  of  ennifyimce.  Previous  to  ihe  conBlilution  of  1870, 
the  hutibaad  could  convey  valid  tille  to  Ihe  homeBtead  without  tha 
concurrence  of  the  n  Ift,  even  where  he  declared  hh  int 
the  homestead,  id  the  manner  then  provided  bj-  Ibw,  u 
stead  had  been  aetiiall;  laid  olT. 


FROM    HAWKINS. 


Appeal  from  the  Chancery  Court  at  Rogersville. 
H.  C.  Smith,  Ch. 

for  complainant. 

A.  D,  HuPPMASTER  for  defend&nt. 

Freeman,  J.,   delivered    the   opinion   of  the  court. 

Complainant  is  the  wife  of  A.  Kincaid,  who  owned 
the  land  out  of  which  homestead  is  sought  in  this  bill. 
In  May,  1866,  and  consequently  before  our  present 
constitution  and  law  passed  in  pursuance  thereof,  said 
Kincaid  madf  out  and  caused  to  be  registsn>d  bis  dec- 
laration of  intention  to  claim  a  homestead  under  Code, 
sec.  2114,  describing  the  land  as  one  tract  of  land 
lying  in  Carter's  Valley,  on  the  waters  of  Big  Creek, 
ID  civil  district  No.  8,  adjoining  the  lands  of  William 
K  Carmichael  and  others.  In  November,  1866,  the 
husband    sold   this   tract   of    land,   and    conveyed     it   to 
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E.  E.  Gillenwatere,  the  wife  not  Joining  in  the  deed. 
The  present  defendants  claim  under  Gillenwaters.  The 
question  is,  has  complainant  a  right  to  recover  home- 
Btead   in    the   land    under   the   state   of  fiieta   given. 

It  has  been  held  in  the  case  of  Bilbrey  v.  Poslon, 
4  Baxi.,  232,  that  nnder  the  law  aa  it  stood  at  the 
time  of  this  conveyance,  the  husband  could  sell  his 
land,  and  defeat  the  homestead,  without  the  wife  join- 
ing in  the  conveyance.  There  had  been  no  declara- 
tion   filed   in    that  case   as   in    this. 

In  the  case  of  Kennedy  v.  Stacey  et  al.,  1  Baxt., 
220,  Judge  McFarland  stated  the  law  to  be,  that  there 
was  no  prohibition  against  husband's  selling  the  land, 
nor  requirement  that  the  wite  shonid  join  in  a  con- 
veyance, unless  the  homestead  had  been  laid  ofF,  as 
required    by    the   sections   of  the   Code   then   in   force. 

After  careful  examination,  we  think  this  statemeat 
is,  beyond  question,  the  true  construction  of  the  sec- 
tions  referreil   to,   to-wit,   sees.   2114   to   2119   inclusive. 

The  objecl  of  the  statute  was  to  protflct,  by  dec- 
laration filed  and  registered,  from  execution  or  attach- 
ment against  the  head  of  the  &raiiy.  It  is  then 
provided  how  the  homestead  shall  be  laid  ofT  in  case 
of  levy  and  sale,  and  then  requires  registration  of  the 
report  of  freeholders,  by  the  debtor,  within  twelve 
months  after  a  delivery  of  a  certified  description  of 
the  land  set  apart;  and  when  so  registered,  it  vest^ 
in  the  debtor  exempt  from  execution.  Then  by  next 
section,  2119,  it  is  declared  that  "the  homestead  so  set 
apart  shall  not  be  aliened  by  the  owner,  if  a  married 
man,   except   by   the  joint   deed   of  husband   and   wife." 
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It  is  aecD  that  the  ease  provided  for,  in  whioh  the 
wife  is  to  join  in  the  deed,  is  not  the  case  preaented 
in  this   bill. 

The  result  is,  the  chancellor's  decree  dismissing  the 
bill  on   demurrer,   must   be  afBrined    with   costs. 


C.  D.  McGi'FFEY,  Adm'r,  c.  H.  W.  JoiixriOK  et  ai. 

Bells  and  Norfx  Eiidnrna:  Affiteo\mt  n/matrr  Uipay  oirf  e^procetdi  0/ 
a  pariicular  note.  An  s)^re«ment  bv  the  intestate  in  his  lifetima 
with  an  accommodatluD  endurser  (hat  he  will,  in  consideration 
of  the  endiinieinent,  pav  the  debt  out  of  the  proceeds  of  a  partii'- 
nlar  note  when  collected,  althouRh  in  parol,  and  a  forfion  if  recog- 
nized by  the  intestate  in  writing,  would  be  binding,  and  operate  as 
an  etiuituble  appropriation  of  the  specifio  fund,  which  would  not  be 
afiected  by  the  death  of  the  intestate  and  the  insolvency  of  hi!<  estate, 
the  appropriation  of  the  fund  having  been  furmally  directed  by  the 
e  in  hix  lifetime.  ' 


FROM    KNOX. 


Appeal  from  the  Chancery  Court  at  Knoxville.     W. 
B.  ftTALBY,   Ch. 

W.  M.  Baxter  and  Hkmderson  &  Joi;rolmon'   for 
complainant. 

T.  S.  Webb  and  Geo,  Washingtos  for  defendants. 
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Coop£R,   J.,   delivered   the   opinion   of  the   court. 

Charles  D.  McGuffey,  as  administrator  of  James  B. 
Johnson,  deceased,  filed  his  hill  against  the  heirs  and 
creditorE  of  his  intestate  for  the  administration  of  the 
assets  aa  an  insolvent  estate.  John  Baxter  became  & 
party  defend;)nt,  and  filed  a  croFs-bill  claiming  a  spe- 
cific appropriation  of  certain  funds  of  the  estate  to  the 
satis&ction  of  a  particular  linhility  of  the  intestate  by 
note  on  which  he,  Baxter,  was  the  accommodation  en- 
dorser. The  chancellor  decided  adversely  to  Baxt«r, 
and  be  appealed. 

In  October,  1873,  the  Knoxville  University  pnr- 
chased  from  James  B.  Johnson  a  small  tract  of  land 
for  about  $5,000,  executing  to  him  its  severRl  prom- 
issory notes  therefor,  with  John  Baxter,  John  F.  Speiice 
and  Wm.  Rule  as  sureties.  One  of  these  notes  was 
for  $1,000,  which  Baxter  paid  or  settled,  and  another 
for  $1,126,  payable  March  1,  1874.  Johnson  being 
pressed  for  money,  applied  to  Baxter  for  the  payment 
of  these  notes,  and  he  paid  the  note  for  $1,000,  and 
endorsed  for  JohnRon's  nccommodatioo  his  note  for 
$1,000,  dated  12th  of  August,  1874,  at  three  months, 
which  was  discounted  by,  or  became  the  property  of 
the  People's  Bank.  Baxter  claims  in  his  cross-hill 
that  he  endorsed  this  note  npon  the  condition  that 
Johnson  would  apply  the  proceeds  of  the  note  for 
$1,126,  when  collected,  or  so  much  thereof  as  might 
be  necessary,  to  the  payment  in  full  of  the  note  for 
$1,000  made  to  the  People's  Bank.  On  October  25, 
1875,    judgment     was    recovered     by    McGuffey,   as  ad- 
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miDistretor,  against  the  sureties  on  the  note  for  $],126f 
tod  the  greater  p&rt  of  this  judgment  has  heen  col- 
lected.      The   estate   of  Johuson   is   insolvent. 

No  proof  has  been  introduced  in  support  of  Bax- 
ter's claim.  It  is  sought  to  be  sup{)orCed  upon  the 
admisBious  id  the  answer  of  McGuffei .  He  says,  io 
his  answer,  that  he  received  the  note  for  $1,126,  and 
another  note  of  the  Knoxville  University  with  the  same 
sureties,  for  |1,000,  from  the  Exchange  and  Deposit 
Bank  then  owned  by  Baxter,  "  and  respondent  pre- 
Eumes  they  were  there  at  the  date  of  the  note  given 
to  the  People's  Bank."  He  adds :  "  Respondent  cer- 
tunly  had  instructinus  from  Johnson  to  pay  that  note 
ont  of  the  proceeds  of  said  (two)  not«s  which  were 
afterwards  rednced  to  judgment  by  him  as  administra- 
tor, but  he  had  no  information  from  Johnson  to  the 
effect  that  any  agreement  had  been  made  that  it  should 
be  done.  Respondent  has  lately,  with  a  view  to  this 
question,  examined  a  number  of  letters  which  he  re- 
ceived from  Johnson  after  his  departure  for  Colorado, 
(which  took  place  very  soon  after  giving  the  People's 
Bank  nole),  and  the  letters  show  great  anxiety  to  pay 
np  the  said  People's  Bank  note,  and  also  the  note 
assigned  to  Brougbton,  Ford  &  Co.,  {one  of  the  Knox- 
ville  University  notes),  and  a  great  desire  to  collect 
the  Knoxville  University  notes,  but  the  only  thing 
respondent  finds  in  any  of  them  that  might  be  con- 
Bidered  as  alluding  to  any  question  of  legal  right  in 
the  matter  is  a  letter  written  from  Greely,  Colorado, 
October  26,  1874,  in  which  he  says:  'P.  8.  As  Bax- 
ter may   try   to   stay   legal    proceedings   by   holding   the 
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Knozville  University  notes  as  security  for  his  endorse- 
ment at  People's  Banic,  perhaps  you  ha<l  better  get 
them  now  anyhow.'  *  *  The  sentence  quoted  is  the 
only  one  (in  the  correspondence  of  Johnson  with  re- 
epodent)  respondent  can  find  which  make^  iiny  refer- 
ence to  said  notes  being  held  in  any  way  as  security 
for  the  payment  of  said  People's  Bank  note.  There 
ia,  however,  a  letter  written  by  James  B.  Tohnsnn  to 
his  brother  Henry  W.  Johnson,  which  is  in  respondent'^ 
possession,  which  contains  the  following,  viz:  'I  left 
three  notes,  aggregating  §3,126,  with  the  Exchange  and 
Deposit  Bank  for  collection,  from  proceeds  of  which 
John  Baxter  receives  $1,000,  and  interest,  10  per  cent, 
from  September  1,  really  has  proceeds  of  one  $1,000 
note,  from  the  proceeds  further  is  to  be  paid  $1,000 
loaned  me  by  the  People's  Bank  when  due,  balance 
will  be  put  to  my  credit,  and  used  in  adjustments. 
These  notes  are  past  due,  and  will  probably  be  paid 
within  sixty  days.'  Said  letters  bear  date  September 
16th,  1874,  at  St,  Louis,  while  Johnson  was  on  his 
way  to  Colorado  for  his  health."  The  respondent  adds 
that  he  had  paid  into  court,  under  its  order,  the  money 
collected    by    him   on   the   University   notes. 

Baxter's  claim  is  that  he  endorsed  the  note  to  the 
People's  Bank  lor  the  accommodation  of  Johnson,  in 
consideration  of  the  promise  of  Johnson  lo  apply  so 
much  of  the  proceeds  as  might  be  necessary  of  the 
rote  for  $1,126,  when  collected,  to  the  payment  of  the 
not«  to  the  People's  Bank.  Such  an  agreement,  al- 
though in  parol,  would,  as  between  the  paaties,  cod- 
stitute  a   binding   contract,   and   be  an   equitable   appro- 
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priatioD  of  a  sp-:^uific  fund,  upon  a  sufficient  considera- 
tion, to  the  satisfaction  of  a  particular  debt.  But  the 
letters  of  the  iuiestate,  quoted  iu  the  answer  of  the 
administrator,  recognize  the  agreement,  and  the  last 
cited  letter  expressly  directs  so  much  of  the  proceeds 
of  the  University  notes  mentioned,  manifestly  meaning 
the  notes  in  controversy,  as  may  l>e  necessary  to  be 
paid  on  the  People's  Bank  note,  and  only  the  balance 
put  to  hie  credit,  and  otherwise  used.  It  is  true,  the 
intestate  does  not  say  in  so  many  woi-ds  that  there  is 
nn  agreement  to  that  effect  between  him  and  Baxter, 
Hut  what  he  does  sny  fairly  implies  such  an  agreement, 
when  taken  in  connection  with  the  facts  stated  or  con- 
ceded in  the  answer.  The  statutes  regulating  the  ad- 
ministration of  insolvent  estates  were  not  intended  to 
affect,  and  do  not  aflict  liens,  equitable  or  legal,  ac- 
quired and  perfected  in  the  lifetime  of  the  deceased. 
It  is  only  what  remafhs  after  the  discharge  of  the 
incumbraucefi  that  goes  into  the  fund  for  diHirihution : 
Fulds  V.  Wheatley,  1  Sneed,  351 ;  Winfon  v.  Eidridge,  3 
Head,  362 ;  Kinsey  v.  MuDearmon,  5  Cold,  3!)9 ;  Hm- 
denon  v.  McGliee,  6  Heis.,  55. 

Reverse    the    decree,   and    render   a   decree     fnr   the 
petitioner   with   cost. 
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Stbanahax's  Heirs  v.  Mary  Jane  Tebbv. 

Ejxcticent.  Ei-idenee.  The  declaratioOB  of  on?  id  possoHioQ  of  land  >.i 
to  his  holdin)^,  where  no  tenancy  of  any  kiad  in  )<boirn  except  the  deC' 
laratioDH  irimght  to  be  proved,  are  incompetent  as  evidence. 


FBOH    BLEDSOE. 


Appeal  in  error  from  the  Circuit  Court  of  Bledsoe 
county,      T>.  C.   Tbeivhitt,  J. 

Lewis  Shepherd  and  D.  L.  Snodgrass  for  Strana- 
han's  heirs. 

T.  J.  R,  SwoFFOBD  for  Teri-y. 

Freemak,  J.,  delivered   the   opinion   of  the   court. 

This  is  an  action  of  ejectment  from  the  circuit 
court  of  Bledsoe  county.  Plaintiffs  had  judgment  for 
the  entire  tract  of  land,  four  or  five  hundred  acres, 
from   which   the   defendant    has    appealed   to   this  court. 

PlaintiflFs  claim   by  descent,  as  heirs  of  J.  W.  Strao- 
ah'an,   who    is   claimed   to    have    purchased   the    land 
der  a  decree   of  the   chancery   court  in    February,  I 

The  plaintiffs  attempted  to  show  a  claim  of  title 
from  the  original  grantee.  The  land  was  granted  to 
Whitesides  and  Terry.  The  only  proof  as  to  a  con- 
veyance from  Whiteside  to  Terry,  whose  title  is  as- 
serted  to    be   in    plaintiffs    by   the   decree,   is   the   state- 
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meat  of  a  witness  that  Terry  hnd  at  some  period 
purchased  the  land,  giving  a  bor^e  valued  at  one 
haodred  dollars  for  it;  but  whether  he  took  a  dee<l 
or  title  bond  for  it,  he  did  not  know.  This  testi- 
mouy  was  objected  to  and  objection  overruled.  In 
this  there  was  error.  There  is  no  rule  of  law  au- 
thorizing title  to  land  to  be  thus  proven.  Whet  <r 
such  testimony  might  not  have  been  admis.sible  as  ko- 
ondary  evidence,  in  case  of  proof  of  loss  of  the  drnl, 
or  on  proper  basis  laid  for  it,  we  need  not  now  <lt'- 
terniine.  No  such  basis  is  laid,  and  the  testimony 
was  clearly   incompetent. 

This  is  sufficient  to  reverse  the  case,  ns  the  recov- 
ery is  for  the  whole  tract.  We  may  add,  that  there 
is  no  competent  evidence  in  this  record,  that  Terry 
was  in  possession  of  this  land  at  the  time  of  the  sale. 
Il  is  true  the  plaintil^  say  that  they  found  a,  Mrs. 
Metealf  in  pojse^sioa  before  the  sale,  ami  she  s^iid  she 
was  holding  under  Terry;  but  no  ten^uicy  is  shown, 
or  connection  between  her  and  Terry ;  and  as  no  es- 
toppel was  sought  to  be  set  up  against  her,  us  in  the 
case  of  Marlty  v.  Radgers,  5  Yer.,  220,  we  cannot  see 
how  her  declaration  can  be  held  to  aflfect  the  dofend- 
ant  in  possession  of  the  land  in  this  ca-^e.  She  is 
not  bound  by  any  declarations  that  any  tri'^i parsers  may 
make.  Such  party  is  an  entire  stranger  to  her,  and 
it  would  be  to  deprive  her  of  her  ]>nssi'ssion  in  this 
case  by  mere  declnrations  of  a  party  found  on  the 
land,  of  which  she  never  heard,  and  over  which  she 
had  no  control — made  without  her  authority,  express 
or  implied.  While  the  principle  is  correct,  that  in 
36— VOL.  9. 
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many  cases  the  decila rations  of  a  teaact  may  be  proven 
to  ehow  the  character  of  his  possession,  this  well  settled 
rule  has  no  application  to  a  case  like  the  prescut. 
It  applies  in  all  cases  where  the  question  is,  whether 
the  tenant  be  holding  for  the  one  party  or  another, 
and  where  the  question  at  issue  is,  as  to  which 
party  he  is  tenant.  But  as  we  in  other  cases  have 
said,  it  does  not  apply  to  a  cas«  like  the'  present, 
where  there  is  neither  an  effort  to  estop  the  tenant 
or  one  claiming  under  him,  nor  to  settle  the  quwtiou 
of  whose  tenant  he  is,  as  between  the  parties  to  th« 
suit.  The  defendant  does  not  claim  that  she  was  her 
tenant,  nor  in  there  any  issue  between  her  and  plain- 
tiif  as  to  which  was  the  landlord.  It  is  pure  hearsay 
testimony — the  statements  of  a  party  as  to  his  holding, 
when  no  tenancy  of  any  kind  is  shown,  except  from 
the  declaration  sought  to  be  proved.  This  would  oiten 
the  door  to  fraud  and  collusion  between  an  occnpant, 
it  may  be  a  mere  trespasser,  by  which  the  true  owner 
might  be  deprived  of  his  land  by  the  mere  loose  dec- 
laration of  a  party  with  whom  he  had  no  connection, 
and  who  bad  no  authority  to  speak  for  him.  The 
principle  is  thus  stated  in  Stephens'  Digest  of  Law  of 
Evidence :  "  A  statement  by  A.,  a  deceased  tenant  for 
a  term  of  the  land  in  question,  that  he  had  no  such 
right  as  claimed,  is  relevant  as  against  his  successors 
in  the  term,  but  not  as  against  tlie  owner  ot  ihe 
field:"     Page   43-44— note   G. 

For   this   error   the  judgment   must    be   reversed  and 
the   case   remanded    lor  a   new   trial. 
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Pbiomore  et  aJ.  V.  M.  E.  Shelton  et  aX. 
Peck  v.  M.  E.  Shelton  d  al. 

ENDOR  AHi>  Venske.  Cbnenoiite.  .  In  the  abseace  of  fraud,  accident  or 
mistake,  the  vendee  must  rely  solely  upon  his  covenants  from  tile 
vendor  for  relief;  thus,  the  vendee  of  a  pnrchltBer  at  a  aheriffa  sale, 
which  U  void  on  nccount  of  tracts  not  contiguous  being  sold  as  one 
body  of  land,  whose  deed  contains  no  othtr  oovenant  than  spec^t 
warranty,  has  no  remedy  as  against  his  vendor. 


PROH    tIARTON. 

Appeal  from  the  Chancery  Court  at  Jasper.  W. 
M.  Bradford,  Ch. 

W.  E.  Donaldson  for  complainant. 

W.  D.  Spears  for  defeodant. 

Freeman,  J.,  delivered  the  opinion  of  the  court. 

Upon  careful  examination  of  thia  very  large  recoqj, 
we  find    it   turns   solely   on   two   questions. 

First — Whether  the  title  ia  defective  to  the  land 
purchased  by  Mrs,  Peck  from  Mrs.  Shelton,  and  such 
a  defect  as  would  entitle  her  to  a  rescission  under  b«r 
croHs-bill,  because  sold  in  gross  by  the  sheriff  under 
an  order  of  sale  frotn  this  court,  when  the  same  con- 
sisted of  separate  and  iudependent  tracts,  not  connected 
wiib  each  other,  and  treated  by  the  owner  as  makimj 
one  body. 
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Second — Whether,  under  the  facts  in  the  reconl, 
and  the  covenaot  of  special  warranty  in  the  deed  from 
Mrs.  Shelton  to  Mrs.  Peck,  she  can  take  advantage  of 
Buch  defect,  or  must  stand  alone  on  her  covenant  of 
Bpecial    warranty. 

To  the  first  question,  we  are  compelled  to  answer, 
the  sale  of  land  was  in  gross,  and  the  lands  sold  were 
independent  tracts;  at  any  rate,  the  large  body  was 
separated  from  the  smaller  tract  by  at  least  half  a  mile, 
and  the  lands  of  Prior  and  Haley  intervened  betweeD 
the   smaller   tract   and   the   other. 

Our  cantes  have  intimated,  and  we  think  correctly, 
that  strangers,  who  had  no  claim  to  he  enforced  against 
the  land  whatever,  might  not  he  permitted  to  interpose 
this  objection,  the  creditor  whose  lands  had  been  sold, 
himself  acquiescing  in  it,  and  that  in  other  cases  per- 
haps the  acquiescence  of  all  parties  might  be  to  such 
an  extent  as  to  estop  them  from  denying  the  validit)' 
of  the  sale:  2  Lea,  120.  This  case,  however,  does 
not  come  within  any  suggested  exception,  as  we  see 
the  heirs  of  Peck,  who  were  the  defendants  in  the 
execution,  or  order  of  sale  raiher,  under  a  act.  /a., 
were  all  minors  at  the  time  of  the  sale,  and  so  fitr 
as  we  can  see,  remain  such  at  the  present  time.  Un- 
der these  circumstances,  any  acquiescence  on  their  part 
cx>uld  not  affect  them  by  way  of  estoppel;  and  a  court 
of  equity  would  not  require  a  party  to  take  a  defect- 
ive title,  nor  hold .  this  a  valid  one,  that  may  he  sub- 
ject to  be  defeated  by  the  heirs  on  coming  of  age,  or 
any  one  of  them,  to  the  extent  of  his  interest,  until 
the   last   one   shall   attain   majority. 
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But  tbe  other  question  \a  conclusive  against  the 
complaiuaDt  in  the  cross-bill,  under  the  rule  given  in 
the  case  of  Lowry  et  al.  v.  Brown  et  al.,  1  Cold.,  460. 
It  is,  that  "  The  rale  is  well  settled,  and  is  presumed 
to  be  known  to  any  purchaser  of  real  estate,  that  in 
the  absence  of  fraud,  his  only  indemnity,  in  case  of 
failare  of  title,  depends  on  the  covenants  in  his  deed; 
and  if  he  accepts  a  deed  without  sufficient  covenants 
for  his  security,  and  there  be  no  element  of  fraud, 
mialake  or  other  equity  in  the  transaction,  he  takes 
tbe  title  at  his  own  risk,  and  is  without  a  remedy, 
either  at  law  or  in  equity,  in  the  event  of  a  failure 
of  title:"  Citing  4  Kent's  Com.,  522— notes.  There 
is  in  this  case,  as  in  that,  no  explanation  to  repel 
the  presumption,  that  the  vendor  refused  to  give  a 
broader  obligation,  because  of  mutual  knowledge  or 
suspicion  of  defects  of  title.  On  the  contrary,  she  was 
party  to  the  sale — was  guardian  of  the  heirs,  her  chil- 
dren— and  so  may  be  held  to  have  had  knowledge  of 
the  Bale,  and  its  defects,  if  any.  Other  circumstances 
found  in  the  record  aid  this  view,  which  we  need  not 
refer  to,  as  this  is  conclusive  of   the   result   of  the  case. 

We  do  not  deem  it  necessary  to  discuss  the  several 
other  questions  argned  by  the  learned  counsel.  We 
find  nothing  in  them,  either  in  law  or  in  the  facta 
advanced  in  support  of  them,  on  which  a  reversal  can 
be  predicated.  The  decree,  however,  will  be  amended 
BO  as  to  show  that  the  dower  of  Mrs.  Peck  is  not  to 
be  affected. 

The  result  is,  that  the  decree  of  the  chancellor 
ntust  be   affirmed   with   costs. 
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Watterson  and  Riley,  AiJmr's.  v.  Wm.  F.  Lyoss. 

1.  Estoppel.  Ftaii/  lo  mil.  Where,  under  bill  filed  by  trustoei  of  a  cor- 
poralion  against  iu  Hlockholderti,  one  of  the  Btockholdera  obtaJDS  a 

8ni[ien.sion  of  the  decree,  gives  n  deposition  and  receiveti  various  noticif 
of  taking  accounta,  depoxitions,  etc.,  he  is  estopped,  in  a  collateral 
suit  to  alle)^  or  [irore  he  wax  not  lerved  with  process. 

Si  Sahf,  Admimoa4,  An  admiRiion  made  in  aa  answer  is  a  solemn  ad- 
miBsion  in  judlcin,  and  eMtofw  the  party  to  deny  the  admissions  after- 
ivards  in  another  suit. 


FROM    HAWKIKS. 


Appeal  from  the  Chancery  Court  at  RogerBville.  fl. 
C.  Smith,  Ch. 

Shields   &   Shields   for  complainants. 

Kyle   &   McDebmott  for   defendant. 

Tdeney,  J.,  delivered   the   opinion  of  the   court. 

It  is  charged  that  W.  P.  Lyons  was  the  owner  of 
thi-ee  shares  of  stock  in  the  real  and  personal  prop- 
erty of  the  Rogersville  Female  College.  That  he  trans- 
ferred, by  writing,  that  stock  to  John  D.  Eiley,  that 
no   trasfer   was   made   on   the   books   of  the   College. 

On  the  27th  of  February,  1866,  James  T.  Shields 
and  F.  M.  Fulkerson,  trustees,  etc.,  filed  a  bill  against 
various  parties  in  interest,  for  a  settlement  of  the  bus- 
iness of  the  stock  company,  and  a  sale  of  the  prop- 
erty.      It   is   now   charged   that   defendant   was   a  part}' 
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defendant  in  that  proceeding.  That  a  decree  was  rea- 
dered  in  which  the  defendant  was  allowed  the  anm  of 
1585.  And  was  allowed  an  oSeet  to  that  amount  upon 
bis  ascertained   indebtedness   to   the   company. 

The  question  to  be  determined,  is,  W.  F.  Lfons 
estopped  to  deny  that  he  was  party  to  the  suit  of  the 
tFDstees?  The  facts  are  that,  when  the  account  was 
to  be  taken,  special  commissioaer,  Yoe,  on  June  25, 
1ST3,  issued  a  notice  to  Thomas  McDermott,  solicitor, 
ud  W.  F.  Lyons,  which  was  returned,  "Executed  in 
full  as  commanded,  on  July  2,  1873.  C.  C  Spears, 
Sheriff." 

Another  issued  October  2,  1873,  addressed  to  F.. 
M,  Fulkerson  and  W.  F.  Lyons,  and  returned  en- 
dorsed, "  Executed  by  delivering  W,  F.  Lyons  a  true 
copy  of  the  within  notice,  October  21,  1873.  J.  B. 
Dykes,   Deputy   Shtriff." 

Similar  notices  were  subsequently  issued  and  service 
acknowledged    by   the   solicitor   for    W.   F.    Lyons. 

Id  the  progress  of  the  cause,  this  report  of  the 
commissioner  appears,  "James  T.  Shields  and  F.  M. 
Fulkerson,  trustees,  etc.,  v.  O.  Rice,  and  others.  By 
decree  pronounced  in  this  cause  at  a  former  term  of 
the  court,  a  reference  to  the  master  wus  mnde  to  re- 
port upon  various  matters,  which  was  aftewards  re- 
viewed and  referred  to  the  undersigned  for  report, 
which  reference  has  been,  from  time  to  time  revived, 
ud  the  commissiouer  having  given  due  and  legal 
notice  since  iasf  term,  and  taken  all  the  proof  offered, 
DOW  shows  the  court  that  the  proof  before  him  is,  still 
ioBufficient    to  enable  him  to   report   fully  upon   all   the 
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matters  Bii'tmitted  to  hira,  but  by  coDsent  of  tbe  parties 
in  interest  the  commif'sioner  will  report  upon  the  mat- 
ter FubmitteH  to  him  as  between  comptainants  and  W. 
F.   Lyons." 

In  thiK  report  is  a  statement  of  the  account  nf 
W.  F.  Lyons  as  to  shares  of  stock,  etc.,  referring  to 
former  reporls,  in  one  of  which  this  language  occurs: 
"On  page  32  of  said  report,  the  master  reports  that 
there  was  a  balance  due  from  W,  F.  Lyons  with  in- 
terest to  September  7,  1868,  the  sum  of  $143.19.  At 
the  March  term,  1868,  a  decree  was  pronounce*!  aguinst 
W.  F.  Lyons  (or  said  sum  of  $143.19.  Ujion  these 
.facts   the   following  order    was  made  and  referred  to  the 


"  It  is  ordered  that  the  said  W.  F.  Lyons  may 
siiow,  by  proof,  that  the  former  report  and  decree  of 
March  term,  1869,  did  him  injustice,  if  he  can,  and 
if  he  does  so,  the  special  commissioner  will  report  ac- 
cordingly." 

UjHiii  this  reference  the  deposition  of  W.  F.  Lyons 
WHS   taken,   and   the   commissioner   reported: 

"W,  F.  Lyons  has  given  his  deposition  in  the 
cause  since  said  order  was  made,  in  which  he  dis- 
claims any  and  all  interest  in  the  pro  rata  of  $585 
declared  upon  the  two  shares  of  stock  assigned  by  C. 
J.  McKinney  to  him,  and  for  which  he  received  a 
credit,  and  asserts  that  the  same  belongs  to  J.  D.  Bi* 
ley.  After  a  careful  examination  of  all  the  proof  on 
file,  including  the  books  of  said  association,  receipts, 
depositions  and  other  evidence,  the  commissioner  is  of 
the   opinion   that   errors   do   esist   in  said  report,  but  he 
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is  not  of  opinion  that  the  report  of  the  master  and 
the  decree  prononnoed  thereon  did  Wm.  F.  Lyons  any 
injustice."  There  the  matter  was  left  to  rest  by  Wm. 
F.  Lyone. 

On  the  4th  of  May,  3871,  J.  D.  Riley  filed  a  bill 
against  W.  F.  Ijyoiis  for  the  purpose  of  recovering 
the  $585,  or  sought  to  be  recovered  here.  Lyons  an- 
swered, admitting  the  sale  and  iiasignment  of  the  stock, 
that  he  was  a  party  to  the  suit  of  Shields  and  Fulker- 
poti,  trustees,  etc.,  but  denied  any  indebtedness  to  the 
company.  A  trial  was  had  on  bill  and  answer,  when 
the   bill   was   dismissed    without   prejudice. 

The  present  bill  was  filed  February  1,  1878.  In 
his  answer,  Lyons  admits  the  filing  of  the  bill  by 
Shields  and  Fulkerson,  but  "positively  denies  that  he 
was  made  a  party  to  that  suit."  He  says,  "  It  is 
true,  that  by  mistake  and  inadvertence  of  his  counsel, 
he  admitted  in  an  answer  to  Riley's  former  bill,  that 
he  was  made  a  party  defendant  to  said  suit,  but  denied 
that  he  was  ever  summoned.  He  now  finds,  upon  inspec- 
tion and  careful  examination  of  the  whole  record,  that 
he  was  neither  a  party  complainant  or  defendant,  or 
was  .summoned  to  defend  such  notion,  nor  did  he  have 
any  knowledge  of  the  existence  of  sneh  suit  until  long 
after  the   decree   entered   in    the   cause   in    1869. 

This  answer  is  supported  by  his  own  deposition  and 
tliat  of  his  solicitor,  and  also  by  that  of  the  officer 
who   had    process   in    the  cause. 

The  question,  as  we  have  said,  i.s,  is  he  estopped 
to  deny  that  he  was  a  party  and  bonnd  by  the  de- 
crees  in    thai    case,   under   the  facts  recited?      A   decree 
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waa  pronounced  agaiast  him.  By  consent  that  decree 
was  suspended  at  a  subsequent  term,  and  he  gave  his 
deposition  to  show  its  incorrectness,  he  &iled  and  sub- 
mitted, and  by  his  conduct,  the  stock  of  Riley,  to  the 
amount  of  $585  was  applied  in  discharge  of  his  indebt- 
edness. After  these  things,  and  when  the  account  is 
proceeding,  he  appearing  on  the  books  of  the  compaoy 
as  a  afockliolder,  and  the  interests  of  the  several  stock- 
holders and  their  several  indebtedness  are  being  in- 
quired into  with  a  view  to  final  settlement,  he  receives 
notice  after  notice  without  objection,  and  in  the  set- 
tlement receives  a  benefit  at  the  cost  of  the  com- 
plainant. 

In  1871,  while  the  account  is  progressing,  he  sol- 
emnly admits  in  a  judicial  proceeding,  that  he  was  a 
party  to  the  suit  of  the  trustees.  To  allow  him  now 
to  take  advantage  of  the  defense  that  he  was  not  tech- 
nically a  party,  when  he  was  so  actively,  and  bene- 
fitted by  an  appropriation  of  the  eBects  of  Riley,  would 
amount  to  holding  that  he  may  take  advantage  of  his 
own  wrong  and  by  it  discharge  himself  from  liability 
both  to  the  College  fund  and  to  Riley.  The  College 
estate  has  been  wound  up  and  finally  settled,  and  Ki- 
ley  can  have  no  relief  there.  If  relief  in  that  direc- 
tion ever  existed,  it  has  been  lost  by  the  statute  of 
limitations  through  the  conduct  of  Lyons,  upon  tlie 
maxim  that  a  man  is  to  be  held  res[>onsible  for  the 
oonsequcnct'S  of  his  own  conduct,  Lyons  ought  not  to 
be   heard   to   complain    in    this   case. 

In  addition  to  his  participation  we  think  he  i^ 
estopped    by    liis   answer   in   chancery.      In  Greenleaf  oa 
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£v.,  sec.  27,  vol.  I,  tt  is  said,  "In  addition  to  estoppels 
by  deed,  there  are  two  classes  of  admissions  which  fall 
under  this  head  of  concliisive  presumptions  of  law,  viz, 
solemn  admissions  or  admissions  in  judiaio,  which  have 
been  solemnly  made  in  the  course  of  judicial  proceed- 
ings either  espressly,  and  as  a  substitute  for  proof  of- 
the  fact  or  tacitly  by  pleading,  and  unsolemn  admis- 
sions, extra  judicium  which  have  been  acted  upon,  or 
have  been  made  to  influence  the  conduct  of  others,  or 
to  derive  some  advantage  to  the  party,  and  which  can- 
not afterwards  be  denied  without  a  breach  of  good 
Mth." 

The  &cts  in  this  case  brings  it  directly  with  the 
rule  laid   down   as   to   both   classes   of  admissions. 

The  decree  of  the  chancellor  is  reversed,  and  de- 
cree here   for   complainant,   with   costs. 


Paul  J.  Roberts  alias  Fultojier  v.  Andrew  "W. 
McMillan  et  al. 

WnjA  Probate  in  loleinn  form.  A  devisee,  a  stranger  in  blood  to  the 
testator,  has  a  right  lo  have  the  will  probated  in  solemn  form  upon 
petition  lo  the  counly  emirt. 


FROM    KNOX. 


Appeal    in   error   from   the   County   Court    of    Knox 

county. 
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James  Comport  for  Roberts. 

.    Jerome  Templeton  for  McMillan. 

TuRNEY,   J.,   delivered   tlie   opinion   of   the   court. 

Od  the  12th  day  of  April,  1869,  Andrew  J.  Baker 
made   his   will   in   this   language : 

1.  "  1  give  and  bequeath  to  my  beloved  wife,  La- 
cinda,  her  support  and  maintenance  during  her  nat- 
ural  Ufe." 

2.  "After  the  death  of  both  myself  and  dearly  be- 
loved wife,  Lucinda,  and  our  funei'al  expenses  are  paid, 
I  will  and  bequeath  my  entire  estate  to  Paul  J.  Fill- 
toner  and  Martha  Jane  Murphy,  to  be  equally  divided 
between   them." 

An  executor  is  nominated  and  the  will  properly 
attested.  Baker  died  in  1881.  The  petition  alleges 
that  after  tbe  publication,  but  whether  before  or  sfla 
the  death  of  the  testator,  is  not  known,  the  words 
"Paul  J.  Fultoner"  and  "to  be  equally  divided  be- 
tween them,"  had  pencil  marks  drawn  across  them  as 
if  to   erase   them. 

In  this  condition  the  paper  was  propounded  for  and 
admitted  to  probate  ae  the  last  will  and  testament  of 
Andrew  J.  Baker.  The  will  was  first  entered  of 
record  leaving  out  the  words  crossed  in  pencil.  Sub- 
sequently there  was  written  across  that  entry  in  red 
ink  the  words  "  error,  see  page  162,"  at  which  page 
the  will  is  spread  of  record,  including  the  omitted 
words  with   pencil    marks  just  as   the   original. 

This  petition  is  filed  in  the  circuit  court  for  a  re- 
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probate  of  the  will,  leaving  off  the  pencil  marks,  or 
if  this  caoDot  be  done,  that  petitioner  have  such  other 
relief  as  may  be  warranted  by  the  fecta.  The  county 
court  made  no  adjudication  or  intimation  as  to  the  effect 
of  the  pencil  marks,  but  simply  admitted  the  will  to 
probate,  and  it  was  entered  upon  the  record  in  the 
exact  condition  in  which  it  was  presented.  In  my 
opinion  that  court  had  no  jurisdiction,  several  terms 
after  its  action,  to  cancel  its  proceedings  upon  the  pe- 
tition before  us.  Whether  it  was  the  purpotie  of  the 
court  to  reject  or  retain  the  marked  words  does  not 
appear. 

The  executor  having  qualified  and  entered  upon  the 
duties  imposed  by  the  will  must  dischai^e  them  at  his 
own  risk.  If  he  sball  refuse  to  recognize  the  claim 
of  petitioner  in  the  administration  of  the  estate,  peti- 
tioner's remedy,  if  he  have  one,  is  not  in  the  court 
of  probate,   but  in   another   forum. 

The  majority,  however,  is  of  opinion  that  the  coun- 
ty court  had  and  should  have  exercised  the  jurisdiction 
of  having  the  will  presented  for  probate  in  solemn 
form,  citing  Burrow  v,  Raifland,  6  Hnm.,  48J  ;  Com- 
Keil  V.  GomweU,  11  Hum.,  488;  Tovmaend  v.  Tofimsend, 
4  aid.,  70;  KeUh  v.  Ragland,  1  Cold.,  474;  MU- 
kr  V.   Miller,   5   Heis.,    723. 

I  do  not  think  these  cases  apply  here.  The  peti- 
tioner is  a  stranger  in  blood  to  the  testator,  and  not 
a  person  tn  interest  as  entitled  to  probate  in  solemn 
form.       Outside   of  a   will   he   ha^   no   interest. 

The  judgment  is  reversed,  and  the  cause  remanded 
to  the  county   court. 


KNOXVILLE: 

HkII  r.  The  State. 


JoHX  Hall  v.  The  State. 


Crihisal  Law.  &iliag  liqnnr  H-ithmt  oath.  An  oalh  " 
adulterate  with  any  poifnoiix  Hubstant^  whatever," 
ance  wilh  the  NtHtute  requiring  an  oath  "not  to  m 
with  aD7  substance  whatever." 


FROM   SC(ypr. 


Api»al  in  error  from  the  Circuit  Court  of  SooH 
county.       D,  K.  Youno,  J. 

HeNDEHSON   &  JOOROLMON    for   Holl. 

Attobkey-Gbneeal  Lea  for  the  State. 
Feeemak,  J.,  delivered  the  opinioo  of  the  .court. 

Hall  waa  convicted  for  selling  liquor  without  hav- 
ing taken  the  oath  prescribed  by  the  act  of  1S60,  cb. 
81,  Code,  sec.   1733d. 

This  section  makes  it  unlawful  to  sell  liquors  in 
this  State,  until  the  party  shall  first  appear  before  the 
clerk  of  the  county  court  where  such  liquors  are  to 
be  sold,  and  take  an  oath  "not  to  mix  or  adulterate 
with  any  substance  whatever,  the  liquors  offered  for 
sale,   and   give   bond,   etc. 

The  defendant  appears  to  have  given  the  bond,  and 
took  and  subscribed  the  following  oath ;  "  I,  John 
Hall,  do  solemnly  swear  that  I  will  not  mix  or  adul- 
tM»te  with  any  poisonoun  substance  whatever,  any  li- 
quor  that   I   may   offer  for   sale,   so   help   me,    God." 
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The  court  was  reqiie8t«d  to  charge,  that  if  tbe 
party  had  applied  for  license,  puid  his  moaey,  oS'eriDg 
to  comply  with  the  law,  aod  the  license  had  been 
issued  to  him  by  the  proper  authority,  the  State  could 
not  rely  od  any  verbal  inaccuracy  or  omission  in  th« 
oath   prepared. 

This  the  court  declined,  but  charged  that  the  oath 
taken  was  not  a  compliance  with  the  act  of  1860.  Id 
this  he  was  literally  correct.  It  seems  to  be  a  case 
where  there  has  been  an  attempted  compliiince  with 
the  law,  but  by  oversight,  the  language  of  the  oath, 
as  prescribed  by  the  statute  has  not  been  given,  nor 
has  the  party  taken  the  oath  thus  prescril>ed.  We 
know  of  no  rule  of  law  that  will  enable  ns  to  say 
the  court  was  not  correct  in  the  charge  given.  The 
party  obtaining  the  license  is  charged  with  the  duty 
of  taking  the  oath  preKcril)ed,  and  while  it  is  custo- 
mary, we  take  it  for  the  clerk  to  prepare  the  fornj 
of  the  oath,  it  is  not  a  duty  imposed  on  him,  and  the 
oath  would  be  equally  valid  if  prejMired  by  imother, 
and  sworu  to  before  him.  It  is  a  ca.'ie  where  exec- 
utive clemency  might  well  be  extended,  but  the  statute 
is  iiii{>erative  and  we  cnunot  dispense  with  its  require- 
ment, or  allow  an  oath,  not  in  the  language  required, 
to  be  the  equivalent  of  that  which  is  given  by  the 
law. 

The  judge  trying  the  case  seemt;  to  have  tilt  that 
it  was  a  hai-d  case,  and  very  properly  suspended  the 
execution   of  the  sentence  till  further  order  of  the  court. 

We   can   only   afBrm   the  judgment. 
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1,  PlEADlNos  AND  pBAtTiCE.  SvU  Oil  lUlnfJnatTif  bond.  Santrupl.  Ai- 
«^ner.  The  bnnkrupt'a  rigbt  of  action  for  wrongful  suing  out  of  ftti 
attachment,  part$"S  to  the  amigue«  in  bankruplcj  in  so  far  as  Ihe  ac- 
tion aeeka  compennation  for  injuring,  delaining  or  convening  the 
property  attached,  but  it  remaino  with  the  bankrupt  in  so  fur  at  the 
action  seekB  to  recover  compensation  for  injury  to  the  bankrupt's 
busiueBa,  reputation  and  credit,  and  vindictive  damagea  for  malicious 
suing  out  or  abusive  use  of  the  attachment;  but,  though  the  bank- 
rupt and  aastgnee  may  maintain  separate  actions  and  reoover,  the 
otisignee  for  the  injury  to  the  properly,  and  the  banlcrupt  for  the  per- 
sonal tort,  yet  the  a^regate  recoveries  cannot  exceed  the  amount  of 
tbe  penally  where  the  action  is  on  the  attachment  bond 

S.  Sahe.  Sanie..  Mfamrr  of  dainagea.  The  meii.'^ure  of  damages  for 
wrongful  suing  out  of  an  attachment  is,  (1)  Iosh  by  injuriiig,  detain- 
ing or  converting  the  property  attaclieii;  (2)  lotw  by  injury  to  pluu- 
tifl'a  buaineaa,  reputation  and  credit,  as  where  plaintiff  is  thrown  into 
bankruptcy  by  the  attachment;  (3)  vindictive  damagen  baaed  ou  ibe 
falsity  or  iiia/ayiffrii  of  tlie  claim,  wanton  abuse  of  process  or  exprc^ 
malice  in  suing  out,  levying  or  continuing  the  attachment;  and  ihe« 
three  elemeniFi  of  damage  conntilute  the  recovery  in  an  action  on  ibr 
attachment  bond  as  well  as  in  the  actio 


S.  Same.  Vindictive  itanuit/is.^  Vindictive  damages  cannot  be  recovered 
in  an  action  for  wrongful  suing  out  of  an  attachment,  where  the  dec- 
laration does  not  aver  malice. 
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Freeman,   J.,   delivered   the   opinion   of   the   court. 

This  is  an  action  brought  agitiast  Coojjer  as  prin- 
cipal, the  other  two  defendants  aa  sureties  on  au  al- 
taahment  bond,  executed  on  filing  an  attachment  bill 
in  the  (fcancery  court  at  Knoxville.  The  condition  of 
the  bond  is  the  usual  one  as  prescribed  by  our  stat- 
utes, the  liability  depending  on  failure  to  prosecute  the 
iiiit  with  effect,  and  the  obligation  is,  in  that  evi'ut, 
to  pay  all  damf^ee  that  defendant  may  sustain  from 
wrongfully   suing   out   said   attacbraent. 

The  declaration  is  substantially  a  suit  for  $12,500 
as  damages  for  the  breach  of  a  bond,  giving  tlie  date 
and  description  of  the  bond,  setting  out  the  condition 
folly,  which  is  in  case  of  failure  to  prosecute  sueeess- 
fully,  or  the  same  should  be  dismissed,  to  pay  all 
CDStfi  and  damages  that  might  be  sustained  by  reason 
of  wrongfully   suing   out   the   attachment. 

The  bond  is  averred  to  have  been  broken  in  this, 
that  there  was  a  failure  to  prosecute  the  suit  or  at- 
tachment, and  the  same  was  dismissed  in  March,  1877, 
by  a  decree  of  the  court,  having  been  issued  in  1872. 
It  is  then  averred  that  the  said  Cooper  did  illegally 
Bnd  wrongfully  cause  the  said  attachment  to  be  issued 
out  of  said  court,  upon  the  executiim  of  said  bond, 
and  "illegally  and  wrongfully  caused  said  attacliment 
to  be  levied  upon  the  goods,  wares  and  merchandise, 
books,  notes  and  accounts,  the  property  of  the  plain- 
tiff, Curtis  CulJen,  and  did  wrongfully  and  illegally 
caose  the  possesaion  of  said  goods,  wares  and  merchan- 
diae,  books,  notes  and  accounts,  so  levied  upon  to  be 
37— voi«  9. 
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illegally  and  wrongfully  withheld  from  the  said  Curtis 
Cullen  froiD  the  9th  of  January,  1872,  to  the  date  of 
bringing  the  suit,  and  the  same  he  still  illegally  and 
wrongfully  causes  to  be  withheld  from  biai,  thereby 
ffreatly  danutging  him,  the  said  Curtis  Cullen,  in  his 
property,  credit  and  reputation  and  business,  to-wit,  the 
sum   of  $12.'}0()." 

Defendants  tiled  a  plea,  which  after  setting  out  the 
attachment  bond,  deoies  the  right  of  recovery,  because, 
First,  thut  the  attachment  was  not  illegally  and  wroug- 
fully  Plied  out,  nor  was  the  same  illegally  and  wrong- 
fully levied;  nor  were  the  goods,  wares  and  merchandise, 
books  an<]  accounts  illegally  and  wrongfully  withheld, 
as  the  plaintilT  hath  Hllege<l,  but  that  said  attuchnient 
was  lawfully  issued,  and  the  goods,  wares  and  mer- 
chandise were  lawfully  and  rightfully  levied  on  and 
retained  without  malice  and  upon  probable  cause,  anil 
tender  an  issue,  to  which  there  was  a  replicatioo. 
On  motion  of  plaintilf,  so  much  of  the  ple>i  as  averred 
that  the  attachment  was  sued  out  and  levied  with- 
out malice  and  probable  cause,  was  stricken  out  aiid 
the  case  went  to  the  jury  ou  the  issues  tbns  made. 
On  the  trial,  the  jury,  under  the  instruction  of  the 
court,  found  a  verdict  for  the  defendants,  from  which 
an  appeal   in   error   is   presented   to  this  court. 

Only  so  much  of  the  charge  is  brought  before  ua 
as  raises  the  question  in  which  the  plaintiff  claims 
there  wuis  error.  It  is  as  ibllows:  That  in  this  ac- 
tion plaintiff  could  only  recover  such  damages  as  w^re 
the  natural,  proximate  and  legal  cesult  ol  suing  out 
the   attachment,   and   could   not   recover   vindictive  dam- 
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ages,  or  damages  done  to  the  business,  credit,  or  rrp- 
atation   of  ptaintifF. 

Second.  That  if  Cullen  was  adjudged  a  bankrupt, 
ifter  the  attachment,  and  before  his  right  of  action 
against  Cooper  for  wrongfully  suing  out  the  attach- 
ment, the  "attachment  (the  action  we  take  it),  passed 
to  bis  assignee  in  bankruptcy,  und  Cullen  could  main- 
tain  this   suit." 

We  notice  the  last  branch  of  the  charge  first,  be- 
cause if  his  Honor  is  correct  in  that  it  is  conclusive 
<if  the  case,  and  we  need  not  consider  the  other  ques- 
tion, except  so  &r  as  may  be  necessary,  in  order  to 
get  at   the   true   nature   of  the   present   action. 

It  is  conceded  that  the  iirm  of  Doll  &  Cullen  were 
adjudged  bankrupts,  within  a  short  time  after  the  levy 
iif  this  attachment,  and  an  assignment  regularly  made 
of  all  their  property  and  rights,  as  required  by  the 
bankrupt   law,   regularly    made. 

The  question  for  adjudication  is,  did  the  right  of 
action  stated  in  the  declaration  in  this  case  go  to  the 
a.'i^ignee,  as  held  by  his  Hooor,  or  did  it  remain  in 
Cullen,  and  he  entitled  tn  maintain  it,  notwithstand- 
ing his   bankruptcy? 

Section  5046  of  Revised  Statntes  of  the  United 
States,  in  reference  to  the  bankrupt's  estate,  is  as  fol- 
lows: "All  property  conveyed  by  the  bankrupt  in 
fraud  of  his  cre<litor.^,  all  right  in  equity,  choses  in 
iiction,  patent  rights,  all  debti  due  him  or  any  person 
for  his  use,  und  all  liens  and  securities  therefor,  and 
all  his  rights  of  attion  for  property  or  estate,  real  or 
personal,   und   for   any    cause    of   action    which    he   had 
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against  any  person,  arising  from  contract,  or  from  the 
unlawful  taking  or  detention  or  injury  to  the  property 
of  the  bankrupts,  and  all  his  right  of  redeeming  such 
property  or  estate,  together  with  the  like  right,  title, 
power  and  authority  to  sell,  manage,  dispose  of,  sue 
for,  recover  or  defend  the  f^ame,  as  the  bankrupt  migbt 
have  had  if  no  assignment  had  been  made,  shall  vest 
in  his  assignee,  subject  to  exemption  in  &vor  of  ex- 
empt  articles   provided   by    law." 

While  the  generality  of  this  language  would  seem 
to  include  every  right,  of  any  kind,  to  which  the  bank- 
rupt might  be  entitled,  yet  we  think  its  true  exposi- 
tion is  given  by  the  Supreme  Court  of  Wisconsin,  in 
the  case  of  Noonan  v.  Orton,  vol.  34,  p.  264.  The 
court  says :  "  Taking  the  whole  language  together,  it 
refers  to  property  and  rights  of  recovery  incident  to 
and  growing  out  of  wrongs  to  property,  where,  though 
the  action  is  in  form  of  tort,  yet  the  damages  are  to 
be  measured  by  the  value  of  the  property  taken,  as  in 
trover,  or  any  action  where  such  property  is  sought 
to  be  recovered,  together  with  incidental  damages  for 
its  detention,  as  for  direct  injury  done  to  property, 
and  the  like.  The  true  idea  is,  that  when  recovery 
is  to  result  from  the  property  and  stand  in  its  place, 
or  be  given  as  compensation  for  it,  or  injury  to  it, 
then  all  such  rights  were  intended  to  pass  to  the  as- 
signee. But  as  said  by  the  same  court,  page  365, 
"That  there  are  some  lights  of  action  which  do  not 
pass  to  the  assignee,  may  also  be  inferred  from  tbe 
provision  of  section  16,  which  authorizes  the  assignee 
to   prosecute   in   his   own   name    actions   pending   in   the 
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name  of  the  bankrupt,  for  the  reoovery  of  a  debt,  or 
other  thiDg,  which  might,  or  ought  to  pass  to  the  as- 
signee," clearly  implying  that  there  are  rights  of  action 
which  do  not  pass  to  such  assignee.  In  this  case  it 
waB  held  that  an  action  for  malicious  prosecution,  or 
for  malicious  abuse  of  legal  process,  was  an  action  for 
a  personal  injury,  although  special  damages  were  claimed 
in  the  declaration  for  loss  to  plaintiff's  business  result- 
ing from  the  wrong  in  aggravation  of  the  recovery 
nought. 

The  principle  underlying  this  opinion  ii^,  that  all 
right  of  action  appertaining  to  or  growing  out  of  prop- 
erty, or  injuries  to  such  property,  thus  lessening  its 
value  as  an  asset  in  the  hands  of  the  assignee,  pass 
to  such  assignee,  but  a  right  to  sue  for  a  pure  tort 
to  the  person,  or  personal  wrong,  or  to  his  personal 
relations,   does   not   pass. 

This  is  based  in  sound  principle  and  sustained  by 
the  general  policy  of  the  bankrupt  law,  which  is  that 
all  the  property  and  rights  of  the  debtor,  which  would 
be  assets  in  the  hands  of  his  personal  representative, 
if  he  were  dead,  shall  pass  to  his  assignee  to  be  ad- 
ministered by  him,  and  distributed  pro  rata  among  his 
creditors.  It  would  hardly  be  contended,  that  a  right 
to  sue  for  slanderous  words,  or  for  crim.  con.  would 
pass  to  such  an  assignee.  It  has  been  held  in  Eng- 
land, under  a  similar  statute,  that  a  right  of  action 
for  trespass  quat-e  alatisem  /regit  did  not  pass  to  the  as- 
signee. The  English  statute  is  even  more  extensive 
iiian  that  of  the  United  States,  for  it  gives  to  the 
assignee   all   rights   of   action    accruing    up  to   the   time 
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of  his  receiving  his  certificate  of  discharge.  The  court 
Bays  in  the  case  cited  {Rogera  v.  Spencer,  13  Mer.  & 
Wilby,  671),  that,  the  right  of  actioo  did  not  pass,  "as 
the  object  of  the  statute  is  manifestly  to  benefit  cred- 
tors  by  making  all  the  pecnniary  means  and  property 
of  the  bankrupt  available  to  their  payment.  In  fur- 
therance of  this  view,  it  has  been  construed  liberalty. 
80  as  to  pass  not  only  what  in  strictness  may  be 
called  the  property  and  debts  of  the  bankrupt,  but 
also  the  rights  of  action  to  which  he  was  entitled  f(ir 
the  piirjMjse  of  recovering  in  specie,  real  or  personal 
property,  or  damages  in  respect  to  that  which  has  been 
unlawfully  diminished  in  value,  withheld  or  taken  from 
him.  But  causes  of  action  not  falling  within  this 
description,  arising  out  of  a  wrong  personal  to  the 
bankrupt,  and  for  which  he  would  be  entitled  to  rem- 
etiy,  whether  his  property  were  diminished  or  not,  are 
clearly  not  within  the  letter,  and  have  never  been  held 
to  be  within  the  spirit  of  these  enactments,  even  in 
cases  where  injuries  of  this  kind  may  have  been  ac- 
companied or  followed  by  loss  of  property,  and  to  this 
class  we  think  the  action  of  trespass  quare  fregil  must 
be   considered    to  belong." 

We  understand  the  cases  of  Comegys  v.  Vasie,  1 
Peters,  193,  and  Erunn  v.  UnUed  StaUs,  7  Otto,  396, 
to  accord  with  this  view.  The  first  was  a  ease  of  an 
tinlawfnl  capture  of  property,  and  the  right  of  recovery 
was  clearly  the  value  of  the  property,  and  this  slooii 
in  the  place  of  the  property,  and  the  amount  meas- 
ured by  such  value.  The  otbi^r  was  a  right  tn  re- 
cover compensation    for   the    possession   and   use,   or  ^ip- 
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propriation  of  tangible  property,  and  stands  on  the 
f^amo  principle.  It  was  a  claim  against  the  government 
for  cotton  destroyed  by  the  army  during  the  war.  Both 
rights  were  held  to  pass  to  the  assignee,  and  we  think 
oorrectly,  the  recovery  but  representing  the  property 
at  the   time   of  the   wrongful    taking. 

The  question  for  solution  in  this  case,  is  this  an 
action  to  recover  property,  or  damages  for  an  injury 
done  to  property,  by  which  its  value  was  lessened,  or 
will  the  sum  sought  to  be  recovered,  represent  prop- 
erty of  which  the  plaintiff  had  been  deprived,  or  any 
>i-Blue  in  such  proiwrty?  If  not,  then  on  the  princi- 
ple given,  the  right  does  not  pass  to  the  assignee. 
In  other  words,  if  properly,  or  its  value,  is  not  the 
measure  of  recovery,  or  any  damages  done  to  such 
property,  the  right  is  in  Cullen,  if  it  is,  then  the 
right  passed  from  him  to  the  assignee.  If  the  dam- 
ages is  to  him,  as  an  individual,  affecting  other  rights 
anj  having  other  elements  than  property  or  its  value, 
or  damages  done  to  it,  then  plaintiff  should  be  entitled 
to  the   recovery   he   seeks. 

We  do  not  say,  that  iin  action  for  the  recovery  of  the 
"goods,  wares  and  merchandise,  books,  notes  and  ac- 
counts," mentioned  in  the  declaration,  might  not  lie,  jet 
io  the  nature  of  the  case  in  such  a  proceeding  as  the  one 
by  attachment  in  chancery  under  our  practice,  such  a 
liability  is  the  least  likely  to  arise,  if  it  ever  does  in 
practice,  of  any  other  provided  for  by  the  bond  given. 
The  property  is  not  in  the  custody  of  the  complainant 
in  such  a  suit,  but  in  the  custody  of  the  law.  The 
sheriff  holds   it,    subject   to  be    replevied    by    defendant. 
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before  Hile  <>r  reluni  of  the  process  into  court,  after 
return  tlie  clerk  takes  such  a  bond  if  tendered:  Cotle, 
sees.  3510,  35]].  It  can  only  be  damaged  so  as  to 
give  a  fiuisc  of  uctiou  to  the  defendant  by  the  negli- 
gence or  wrong  uf  the  aheriiF  while  liu  holds  it,  ami 
this  would  he  a  breach  of  oFBcial  duty,  for  which  he 
and  hi;!  sureties  would  be  liable  on  his  official  bond.  At 
the  termin:ition  of  the  suit,  it  would  be  ordered,  if 
not  replevied,  to  be  restored  to  the  possession  of  de- 
fendant, if  <)ecreed  against  complainant,  or  appropriated 
to  the  decree,  if  found  liable,  and  so  there  is  no  need 
to  resort  to  the  bond  by  separate  action,  as  this  is  in 
order   to   oiitain    the    property. 

In  the  light  of  our  own  decisions  let  us  see  what 
ate  the  leading  elements  of  the  damages  to  be  recov- 
ered in  such  a  Buit.  In  Smith  v.  Story,  4  Hum., 
17J-3,  which  was  an  action  on  the  case,  for  wrongfully 
and  oppressively  suing  out  an  attachment,  the  court, 
after  wiying.  the  st^ttute  gave  no  enumeration  of  the 
grounds  of  the  action,  but  merely  requires  a  bond  to 
secure  such  damiif^es  ;is  may  be  recovered,  gives  some 
oi  the  elements  of  damages  as  follows:  "For  the 
grounds  and  principles  u[)on  which  such  damages  shall 
or  may  be  received,  the  jury  are  to  look  to  the  com- 
mon law.  Is  there  an  abuse  of  the  process  of  the 
court?  Is  the  claim  of  the  plaintiff  false?  Was  there 
mala  fides.'  Were  fraud  and  oppression  the  object 
of  the  suit,  or  of  resort  to  the  process?  Such  are  tbe 
facts,  or  some  of  them ;  such  the  motives  which 
must  be  attached  to  the  conduct  of  the  plaintiff  in 
the    attachment    suit,"      The   principles   of    the   common 
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law,  therefore,  on  the  subject  of  action  for  malicioua 
sails  must  apply,  modified  by  the  nature  of  the  case. 
The  court,  we  add,  hnd  -previously  iudicated  the  opin- 
ioD,  that  alt  these  elements  of  damage  were  included 
in  and  covered  by  the  bond,  nod  might  be  recovered 
in  an   action   on  euch    bond. 

In  Smith  V.  Eakin,  2  Snee<),  461,  which  wafl  an 
action  on  the  bond,  it  was  ho  held,  the  court  saying, 
"We  hold,  in  such  action  there  may  be  a  recovery 
not  only  (or  such  damag<^8  as  are  properly  recoverable 
in  the  common  law  action,  but  likewise  for  other  damages, 
upon  grounds  contemplated  by  the  statute,  and  not  em- 
brace<l  by  the  ])rinciples  governing  the  action  on  the  case. 
We  are  unable  to  perceive  any  sound  reason  for  holding 
the  bond  to  be  merely  a  security  for  the  damages 
to  lie.  recovered  in  an  action  on  the  case."  The 
tfrms  "wrongfully  suing  out  the  attachment"  are  as 
pro|)erly  applicable  to  a  case  where  the  process  haa 
been  resorted  to,  in  the  absence  of  mifficient  legal 
cause,  without  reference  to  the  intent  al^  to  the  case 
where  it  has  been  sued  out  from  motives  of  malice 
and  oppression,  and  the  consequences  of  the  wrongful 
act  may  be  no  les^  injurious  to  the  defendant  in  the 
Httuchment  in  the  one  case  than  in  the  other":  Id, 
■162.  The  court  then  adds,  "That  the  mexiure  of  dam- 
ages would  be  confiiied  to  the  actual  injury  sufltained 
in  the  one,  as  in  the  other,  that  is  when  maliciously 
sued  out,  vindi-ciive  damages  might  be  allowed.  All  such 
damages  are  the  natural  proximate  result  of  the  wrong- 
ful act,  and   secured    and    covered   by    the   bond," 

Tbese    cases    settle    the   Inw    to    be,     that    all    such 
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damages  as  might  be  recovered  id  an  action  on  tbe 
case  at  common  law,  as  well  as  vindictive  damages,  in 
case  the  wrongful  sning  out*  the  attacliment,  was  also 
malicious,  are  recoverable  in  the  action  on  the  bond. 
In  the  first  i-ase,  where  no  malice  is  averred,  the 
actual  injury  sustained  is  to  be  looked  to,  in  the  other, 
punitive   damages   may   be   given,   over    and   above   this. 

But  when  we  look  at  some  of  the  elements,  or  all 
of  them,  found  in  the  communication  given  hy  the 
court  (4  Hum.,  172),  it  is  clear,  they  are  not  for 
property,  nor  damages  to  property  as  such — but  based 
on  the  conduct  aud  motives  of  the  complainant.  Was 
there  an  abuse  of  process — the  claim  felse — no  proba- 
ble cause  to  resort  to  the  process — mala  fides f  We' 
add,  as  tlie  recovery  is  to  be  had  on  the  Rame  prin- 
ciple an  in  the  common  law  action  for  malicious  suits, 
modified  by  the  nature  of  the  case — the  modification 
found  in  this,  and  the  like  case  would  be  injury  to  a 
merchant — his  reputation — credit — as  a  business  man, 
and  the  wrong  doue  by  the  wreck  of  his  business, 
caused  by  his  being  thrown  into  bankruptcy  on  a  claim 
shown  to  have  been  false  and  unfounded — with  per- 
haps other  elements,  .such  as  the  costs  of  the  wrongful 
eiiits,  etc. 

Now  if  these  be  the  elements  of  damage,  and  ihe 
nature  of  the  case  before  us,  it  follows,  the  action  did 
not  pass  to  the  assignee,  but  remained  to  the  plaintiff- 
The  gravamen  of  damages  averred  in  the  declaration  i^, 
that  by  illegally  and  wrongfully  suing  out  the  attach- 
ment, und  wrongfully  taking  pos.sess!on  of  his  goods, 
books,   notes   and    accounts,    he  was,  to  use  the 
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of  the  declaration,  "greatly  damaged  in  his  property, 
wtate,   credit,   reputation   and   hiisiuess." 

The  Euit  is  not  for  the  property  taken,  nor  for 
notes,  books  and  accounts,  as  the  character  of  the 
jiroperty  is  not  stated,  nor  value,  nor  amount  of  notes 
and  accounts,  nor  any  description  of  the  same,  so  as 
to  be  the  basis  of  such  recovery.  These  are  but  stated 
aq  inducement  to  show  the  means  by  which  the  in- 
jury to  plaintifT  in  bnsiness,  estate,  credit  and  reputa- 
tion  was   done. 

So  it  was  held  by  the  Supreme  Court  of  Wiscon- 
cia  in  Noonan  v.  Orfyii,  34th  vol.  259,  and  that  it  waa 
a  suit  for  personal  injury,  although  special  damage  or 
loss  to  plaintifPs  business,  resulting  from  such  wrong 
was  alleged   in   aggravation  of  damages. 

Construing  this  declaration  as  not  entitling  the  party 
to  any  recoverj'  for  the  proj^rty,  or  damages  for  in- 
jury to  its,  nor  for  its  detention  from  plaintilT,  as  we 
do,  and  confining  plainti^  to  a  recovery  for  the  wrongs 
done  of  the  kind  indicated,  we  have  no  question  but 
that  the  action  was  for  a  personal  wrong — a  pure  tort, 
and  not  for  property,  and  therefore  did  not  pass  to 
the  assignee.  This  record  shows  there  is  no  cause  of 
action  for  loss  or  injury  done  to  the  property,  but  the 
same  has  been  regularly  appropriated  in  the  bankrupt 
proceeding  to  the  payment  of  his  debts,  and  thus  he 
has  had,    in    fact,   the   benefit   of  it. 

An  objection  is  suggested,  that  the  bond  giving  a 
right  of  action  fur  property  or  damage  to  such  prop- 
erty, when  the  proper  case  was  made,  and  such  a 
riitht   being    one    that    passes    to    the    assignee,   that  to 
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ftllow  the  plaintiff  to  recover  in  such  a  case  for  the 
personal  wrong,  would  be  to  split  tlie  cause  of  action, 
and  there  be  two  diSerent  rights  of  suit  on  the  same 
hond. 

Several  answers  may  be  given  to  this.  First,  we 
think  the  objection  cuts  both  ways,  and  would,  if 
pressed  to  its  legitimate  conclusion,  aa  well  defeat  the 
assignee,  as  plantiif.  Why  not  say,  that  if  he  sued 
on  the  bond  for  an  injury  to  the  property,  or  for 
the  property  itself,  that  this  would  be  to  split  the 
right  of  action  given  by  our  law  on  the  bond,  and 
therefore  deny  him  any  remedy?  In  that  view,  the 
same  objection  being  held  tenable  when  the  plaintiff 
sues  on  the  bond  for  his  perHonal  wrongs,  no  reooverv 
could  be  had  by  either  party.  But  why  should  the 
fact  that  a  party  who  has  received  no  damage,  in  ibis 
cuse,  the  assignee,  and  has  no  cause  of  action,  and  has 
brought  none,  because  he  has  the  property,  be  ma£e 
the  means  of  defeating  a  right  of  «ction  for  an  ap- 
parently gross  wrong,  because  forsooth,  if  he  had  beeo 
injured,  he  might  have  sued.  Why  give  him  a  right, 
that  has  not  been  afTected,  and  thereby  defeat  a  right 
of  recovery  in  the  other  party  who  has  been  injured"? 
We  are  unable  to  see  the  force  of  this  objection,  that 
seems  to  be  purely  technical,  and  which  defeats  a  right 
on   such    a   technicality. 

Why  not  look  at  the  real  nature  of  the  case,  and 
hold,  as  the  bond  covers  damages  both  personal,  aud 
to  property,  that  the  right  to  the  first  goes  to  the 
party  injured,  and  the  right  to  the  other  goes  to  the 
party    who   might    have   been,   had   he   been   deprived  of 
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the  property?  The  defendants  cannot  be  made  liable 
above  tbe  amount  of  their  bond,  and  the  fact,  that  by 
DpenitioD  of  law,  and  probably,  if  not  cetlainly  by 
wrongful ly  iasuing  the  attachment,  these  rights  have 
been  severed,  and  exist  in  several  individuals,  ought 
not  lo  defeat  the  one  who  has  been  injured,  or  rather 
Bolely   injured. 

Tbe  opposite  technical  view  we  think  too  narrow, 
and  stands  on  grounds  of  logic,  akin  to  that  which 
waR  at  an  early  day  familiar,  but  which  is  now  being 
snsperceded  by  more  liberal  modem  reasoning.  It  would 
be  sustained  by  an  old  edict  of  Anglo  Saxon  law,  we 
believe,  which  laid  it  d  )wn,  "  when  a  house  was  broken, 
and  property  stolen  held  by  the  houee-holder,  as  bailee, 
tbat  the  real  owner  should  look  to  the  bailee  alone 
for  compensation,  and  the  bailee  sue  the  thief,  because, 
as  it  says,  we  cannot  raise  two  claims  out  of  one 
cause":  See  Common  Law,  by  Holmes,  Note  1,  page 
166.  The  logic  is  neat  and  clear,  but  the  justice  and 
right  of  the  ease  is  effectually  ignored,  by  the  con- 
closioD. 

This  bond  is  given  to  three  or  four  other  defend- 
ants, is  a  joint  obligation  to  them  with  the  plaintiff. 
They  were  not  connected  with  him  in  business.  Sup- 
pose each  had  chosen  to  sue  on  the  bond,  would  it 
be  said,  this  would  be  splitting  the  cause  of  action? 
The  injuries  could  not  have  been  joint  to  them,  as 
tbey  were  different  firms  and  parties,  who  had  no  con- 
nection with  defendant.  Could  not  each  have  sued  on 
the  bond  for  his  individual  wrong?  We  take  it  this 
could  not  be   doubted. 
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So  in  the  ca^'e  of  an  administration  bond,  each  cred- 
itor iujured  by  the  wrong  of  the  representative  might 
sue,  and  the  right  of  one  would  not  interfere  wilh 
that  of  another.  This  furnishes  an  analogous  case,  as 
we  think,  precisely  in  point,  and  the  principle  is  one 
well    known    in   our  practice. 

The  parties  gnve  their  obligation  white  the  b:mk- 
rap~  law  was  in  force,  and  may  be  held  to  have  con- 
tracted in  view  of  the  possible  contingency  which  has 
happened,  and  therefore  cannot  oomplain,  that  by  possi- 
bility they  might  have  been  subjected  lo  two  suits,  in 
the  event  of  the  bankruptcy  of  the  defendant  to  the 
chancery  suit.  For  these  reasons,  we  think  there  is 
nothing   in   this   objection. 

No  malice  being  alleged  in  the  declaration  as  it 
stands,  his  Honor  wa^  right  in  charging,  under  our 
decisions,  that  vindictive  damages  could  not  be  recov- 
ered,  under   the   pleadings. 

The  result  is,  the  judgment  must  be  reversed,  anil 
the   ca»e   remanded    for   a   new   trial. 

Cooper,   J,,  dissents. 
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Hays  et  ul.  v.  Worsham  d  al. 

Sale  up  Laxii.  FaroL  EUetioa  hy  pureJuise::  A  trnct  of  land  haviog 
Wn  t^old,  uudur  no  udmini^trator's  bill,  U>  pay  di-bls  subject  (o 
redemption,  one  of  (he  heirs,  for  himiielf  and  as  a^nt  of  Che  other 
heint,  made  a  parol  sale  of  a  part  of  the  land  to  a  third  person  for 
more  than  the  amount  bid  at  the  jiidieiat  sale,  and  ihe  purchaser 
paid  the  bidder  his  itcbt,  ami  took  an  nHHi^nment  of  his  interest  for 
the  benefit  of  the  heint,  and  was  put  in  poxscMtion  of  the  land  bj  the 
heirs  under  the  parol  contract,  but  afterwards,  and  aftur  the  time  of 
redemption  had  expired,  set  up  title  to  the  whole  tract  uu<ler  the  ati- 
Hijcnment.  ifeM,  upon  bill  filed  by  the  heirs,  that  the  parol  sale 
was  void  at  the  election  of  the  purchaaer,  but  that  the  lieirn  were  eti- 
titled  to  recover  i)oi«e«)ion  of  the  land  and  to  have  nn  account  its 
upon  recisBion,  or  ts  between  mortga^rs  and  niurtga^ieeK,  unless  the 
purchaaer,  under  the  ofier  of  the  bill,  elected  to  take  the  land  upon 
the  terms  of  tho  parol  contract,  in  which  event  the  decree  would  b« 
for  the  specific  enforcement  of  the  contract. 
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Appeal  from  the  Chancery  Court  at  Greeneville. 
H.  C.  Smith,  Ch. 

E.    M,    McKee   for   complainants, 

H.   H.    Inuersoll   for   defendimts. 

Cooper,   J.,   delivered   the   opinion    of   the   court. 

The  four  complainants  are  tlie  children  and  heirs  of 
George  Hays,  deceased,  one  of  them,  Wm.  A.  Hays, 
being  the  administrator  of  his  father's  estate,  Tfaey 
inherited  from  their  father,  and  lived  upon  a  tract  of 
land  of  four   hundred'  and   eighty   acres.      Under  a  bill 
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filed  by  the  administrator,  one  hundred  and  fifty  acres 
of  the  west  end  of  this  tract  was  sold  for  the  pur- 
pose of"  paying  debts  of  the  estate,  and  David  Sevier 
became  the  i>iircha8er  at  S350.  The  sale  was  confirmed 
by  the  court  in  February  1877,  and  title  vested  in  him, 
subject  to  the  right  of  the  heirs  to  redeem.  The  heirs 
were  in  possessinn,  the  complainant,  Wm.  A.  Hays, 
living  on  the  one  hundred  and  fifty  acres.  In  this 
situation  of  affairs,  in  February,  1878,  Wm.  A.  HavR, 
acting  for  himself  and  the  other  heirs,  made  a  parol 
sale  of  one  hundred  acres  of  the  one  hundred  and  fifir 
to  the  defendant,  A.  R.  Worsham,  for  $600;  the  said 
Woraham,  who  then  lived  in  Virginia,  expecting  to 
Bell  his  farm  in  th»t  State,  and  remove  to  the  place 
thus  bought.  Between  that  time,  and  the  month  of 
October,  he  wrote  several  letters  to  Wm,  A,  Hays  ex- 
pressing his  deterliination  to  carry  out  the  contract, 
and  explaining  his  delay  in  doing  so  by  the  difficulty 
of  disjTOsing  of  his  property  in  Virginia.  In  the  month 
of  September,  about  the  25th  of  that  month,  Worsham 
came  to  Tennessee,  and  stopped  at  the  house  of  David 
Bevier,  which  was  on  the  way  to  the  Hays  place,  and 
paid  Sevier  the  amount  of  hi^  bid  on  the  land  with 
interest,  taking  an  assignment  of  Sevier's  certificate  of 
purchase.  On  October  23,  1878,  he  moved  his  family 
into  the  hou.se  on  the  tract  of  one  hundred  and  fitly 
acres.  Hays  moving  out  to  give  him  postession.  Wor- 
sham says  he  took  possession  as  the  assignee  of  Sevier, 
claiming  the  whole  one  hundred  and  fifty  acres.  Hays 
says  that  he  took  jwssession  under  the  verbal  purchase. 
Certain   it   is,  that  he  afterwards  set  up  a  claim   to  the 
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whole  one  hundred  and  fifty  acres.  This  bill  wqb 
filed  September  16,  1879,  by  the  heirs  against  Wor- 
Bham  and  Sevier,  for  relief  upon  the  foregoing  f&cts. 
The  chancellor  granted  relief  and  "Woreham  appealed. 

The  defense  of  Worsham,  made  first  by  demurrer 
and  afterwards  by  answer,  was  that  the  parol  sale,  the 
tennii  of  whiob  he  admits,  was  void  by  the  statute  of 
frauds.  He  says  he  did  agree  to  buy  the  one  hundred 
acres  at  $600,  and  that  they  were  definitely  designated. 
But  he  relies  expressly  in  bis  answer  upon  the  statute 
of  frauds,  and  under  the  recent  decisions  of  tlii^  court 
the  contract  is  void,  and  cannot  be  enforced,  although 
he  may  have  made  the  payment  to  Sevier  and  gone 
into  possession  under  it,  and  although  the  complainants 
may  be  ready  and  willing  to  make  title  in  accordance 
with  its  terms:  Bigga  v.  Johnson,  cited  in  Winters  v. 
MioU,  X  Lea,  676.  The  earlier,'  and  I  am  myself 
inclined  to  think  the  better  rulings  were  different: 
Stieed  V.  Bradley,  4  Sneed,  301 ;  Hilton  v.  Dunoon, 
1  Cold.,  314;  Bloomstein  v.  Clees,  3  Tenn.  Ch.,  439, 
and  cases   cited. 

Conceding  that  the  complainants  were  entitled  to 
relief  npon  the  contract  of  parol  purchase,  have  they 
any  ground  of  equity  upon  the  facts  stated  in  the  plead- 
ings, and  established  by  tbe  proof?  At  the  time  of 
the  filing  of  the  bill  the  legal  title  to  the  lund  was 
in  Sevier,  the  defendant,  Worsham,  having  only  a  cer- 
tificate of  sale,  by  virtue  of  which,  tbe  Siile  having 
been  confirmed,  the  legal  title  might  be  procured  thruugli 
the  court  or  from  Sevier.  The  proof  shows  thut  the 
defendant,  Worsham,  afterwards,  pending  the  suit,  pro- 
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cured  a  deed  from  the  clerk,  but  it  does  uot  appear 
that  there  was  any  order  of  court  authorizing  the  clerk 
to  make  it.  If,  then,  the  defendant,  Worsham,  went 
into  possession  under  his  verbal  purchase,  as  we  think 
the  proof  shows  he  did,  the  complainants  would  be 
entitled  to  recover  possession,  subject  to  the  usual  ac- 
count upon  the  election  of  either  party  to  treat  the 
sale  as   void. 

The  complainants  are  also  entitled  to  relief  upon 
another  ground,  reaching  substantially  the  same  result. 
Shortly  after  Worsham  had  made  the  verbal  contract 
of  purchase,  he  wrote  a  letter  from  his  home  in  Vir- 
hinia,  to  David  Sevier,  which  gives  us  a  clue  to  his 
subsequent  contract.  He  writes,  under  date  of  Feb- 
ruary 18,  1878:  "I  take  this  method  to  inform  you 
that  I  have  bought  one  hundred  acres  of  land  of 
Wm.  A.  Hays,  of  (ireene  county,  Tennessee.  He  told 
me  that  you  had  a  lien  on  the  land  of  about  $300. 
I  want  you  to  write  to  me  all  about  it,  as  I  am 
going  to  try  to  pay  all  the  money  down,  which  is 
$600.  When  I  go  down  to  pay  him  the  money,  I 
am  coming  past  your  house  to  see  you,  and  lift  your 
lien,  so  I  won't  have  any  tiouble  over  it.".  It  ap- 
pears in  the  testimony,  that  Worsham  entertained  a 
fear,  which  seems  to  have  had  some  foundation,  that 
if  the  purchase  money  was  paid  directly  to  Hays,  the 
latter  would  use  it  otherwise  thau  in  lifting  the  liens 
on  the  land  bought,  and  he  intended  to  be  secure  in 
this  regard.  Sevier  testifies  that  when  Worsham  came 
to  his  house  he  expressed  some  such  fear,  and  after 
he   received   the   assignment   of  Sevier's   bid    he   said  he 
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woiJd  now  make  him  do  right.  Sevier  further  fee- 
ll&es  that  it  was  upon  the  representations  contained  in 
Worsham's  letter  that  he  proposed  to  assign  to  him 
his  bid.  Worsham  himself  testifies  that  he  entered  ■ 
into  the  contract  of  purchase  in  good  faith,  and  it  is 
very  obvious  that  he  made  the  payment  to  Sevier  in 
pursuance  of  that  contract  in  order  to  secure  the  ap- 
plication of  the  purchase  money  to  the  satisfaction  of 
liens  existing  on  the  land.  With  the  same  object, 
after  he  went  into  possession  of  the  land,  he  paid  to 
one  Crawford,  who  had,  as  he  was  informed,  a  debt 
against  complainant's  father,  which  was  a  lien  on  the 
land,  186.50.  He  obtained  and  look  possession  of  the 
laod  under  his  purchase,  and  the  use  made  by  him  of 
tlie  assignment  of  Sevier's  bid  to  set  up  another  title 
was  manifestly  an  after-thought.  It  does  not  appear, 
except  from  his  own  testimony,  thlt  he  notified  Hays 
of  his  change  of  puriwse  until  after  the  time  of  re- 
demption had  run.  The  payment  to  Crawford  was 
made  on  the  7th  of  December,  1878,  and  the  time  of 
redemption  ran  out  on  the  !)th  of  February,  1879. 
Under  these  circumstances,  we  are  of  opinion  that  at 
the  time  that  Worsham  took  an  assignment  of  the  in- 
terest of  Sevier  in  the  land,  he  did  so  not  as  a  pur- 
chaser, but  for  the  benefit  of  the  heirs  of  the  estate, 
and  that  he  would  hold  the  interest  thus  acquired  as 
a  Becurity  for  the  money  paid.  The  subsequent  pay- 
ment to  Crawford  would  stand  on  the  same  footing. 
It  would  operate  as  a  fraud  upon  the  heirs,  to  per- 
mit him  to  change  his  ground  after  the  time  for  re- 
demption   had   expired :     Haywood   v.   Endey,    8    HuiO't 
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460;  Owinn  v.  Jjocke,  1  Head,  113;  Martin  v.  Lm- 
ooln,  4  Lea,  344.  In  thig  aspect  of  the  case,  the 
account  would  be  on  tbe  basis  of  mortgagors  and 
mortgagee. 

The  complainants  have,  by  their  bill,  tendered  a 
performance  of  the  contract  of  sale,  and  the  defendant, 
Worsham  may,  if  he  now  elect  to  do  so,  have  a  spe- 
cific execution  of  the  parol  contract  of  sale,  in  which 
event  the  chancellor's  decree  will  be  afiSrmed  with  costs. 
Otherwise,  the  complainants  may  elect  to  take  a  decree 
on  either  of  the  other  grounds.  Worsham  will  pay 
the  entire  costs  of  the  cause  in  this  court  and  the 
court  below. 


James  M.  Cooper  et  al.  v.  A.  S.  Ltoks  el  at. 

1.  Chancery  Px-eadinos  ami>  Practice.  Appeal  by  one  of  KevertU  am- 
phaumti.  An  appeal  bv  one  of  several  credito.*H  in  a  bill  fiU'd  bj 
them  against  an  adminislralor,  for  a  recoverj  of  their  several  debts 
and  an  account  of  the  pereonat  lutgeU  of  an  estate,  vitl  not  bring  thi- 
caee  up  as  to  auocher  creditor  -whoae  claim  has  been  allowed,  bo  as  tu 
enable  the  appellees  to  call  in  quenlioa  tbe  validity  of  the  jndgment 
rendered  in  favor  of  the  latter  creditor.  And,  juere,  whether  Ihe 
creditor  who  does  not  appeal  can  claim  the  benefit  of  a  decree  of 
this  court,  Ihe  effect  of  which  would  be  to  increase  the  aneta  liable 
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X  laKTTA.Tvys.  StatiUe  o^.  Admimdratar.  Sequett  for  dday.  A.  sufficient 
request  for  dela;  hj  an  admimatrator  will  not  prevent  the  running  of 
the  limitadon  of  seven  years  (Code,  27S6),  in  favor  of  tlie  estates  of 
decedents.    That  statnte  not  only  bars  the  remedy,  but  extinguish^ 

•      the  ri^t,  and  need  not  be  pleaded. 


FROM    HAWKINS. 


Appeal  from  the  Chanceiy  Court  at  Rogersville.  H. 
C.  Smith,  Ch. 

W.  P.  GiLLBNWATEBS  and  Spears  &  Spears  for 
complainanta. 

Kyle  &  McDermott  for  defendants. 

Cooper,  J.,  delivered  the  opinion  of  the  court. 

Geoi^  M.  Lyons  died  in  June  or  July,  1867,  and 
at  the  August  term  of  the  county  court  following,  the 
defendant,  W,  H.  Watterson,  was  appointed  and  qual- 
ified as  administrator  of  the  estate.  On  August  28, 
1869,  W.  H.  Watterson,  as  administrator  of  the  intes- 
tate, Sled  his  bill  against  A.  S.  Lyons  and  G.  G. 
Lyons,  the  only  heirs  and  distributees,  to  have  the 
administration  conducted  in  the  chancery  court,  and  to 
be  authorized  to  sell  land,  which  he,  as  administrator, 
had  been  compelled  to  purchase  to  save  debts  due  the 
estate.  No  creditor  of  the  intestate  was  ever  made  a 
party  to  this  bill.  On  October  12,  1878,  A.  8.  and 
6.  G.  Lyons  filed  a  bill  against  Watterson,  as  admin- 
istrator, for  an  I  account  of  bis  administration,  and  ob- 
tdned  an  injunction  enjoining  him  from  further  acting 
as  administrator,   and   a   further   order  appointing  G.  G. 
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Lyons  receiver,  to  take  poasesBion  of  and  collect'  the 
assets  of  tbe  estate,  and  be  qualified  as  such  receiver 
by  giving  hood  with  security  for  the  faithful  discharge 
of  his  duties.  On  September  26,  1879,  the  preset 
bill  was  filed  by  James  M.  Cooper,  J.  B.  Galbraith 
and  Thomas  C.  Miller  administrators  claiming  to  be 
creditors  of  the  intestate,  George  M.  Lyons,  by  debts 
created  by  him  in  his  life-time,  against  the  administrator 
and  heirs,  and  against  A.  S.  Lyons,  as  receiver,  and  tbe 
sureties  on  his  bond.  The  bill  sought  to  recover  judgment 
on  the  several  demands  'of  tbe  complainants  against 
the  administrator,  to  subject  realty  descended  to  the 
heirs  to  the  satisfaction  of  the  demands,  and  to  hold 
the  receiver  liable  for  alleged  losses  to  the  estate  oc- 
casioned by  his  management  as  receiver.  Watterson 
allowed  tbe  bill  to  be  taken  for  confessed  against  him. 
Tbe  other  defendants  answered,  relying  upon  tbe  va- 
rious statut«s  of  limitations  as  barring  tbe  rigbt  of 
action  of  the  complainants.  Miller,  one  of  the  com- 
plainants, dismissed  the  bill  so  far  as  he  was  cODCerned 
before  the  hearing.  The  other  two  complainants  also 
dismissed  the  bill  as  to  tbe  defendants  A.  S.  and  G. 
G.  Lyons  as  heirs,  abandoning  all  claim  to  reach  realty 
descended.  On  final  hearing,  the  chancellor  dismissed 
the  bill  so  far  as  tbe  claimant  Galbraith  was  concerned, 
but  gave  complainant  Cooper  a  decree  for  his  debt 
against  Watterson,  as  administrator,  to  be  satisfied  out 
of  the  personal  assets,  and  ordered  an  account  of  the 
administration.  He  refused  any  relief  against  A.  S. 
Lyons   as   receiver.      Galbraith   alone   appealed. 

The    complainant    Cooper    claimed   to   be   a  creditor 
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of  the  estate  by  a  note  of  the  intestate  under  seal, 
dated  May  12,  1857,  &u6  payable  on  the  first  of  the 
following  September.  The  complainant  Galbraith  claimed 
to  be  the  holder  of  the  intestate's  note,  dated  Decem- 
ber 29,  1858,  payable  one  day  thereafter.  No  suit 
had  ever  been  brought  on  either  of  these  notes  before 
the  Sling  of  the  present  bill.  Afler  the  dismissal  of 
the  bill  as  to  the  heirs,  it  became  simply  an  action 
of  each  complainant  on  his  demand  against  the  admin- 
istrator, and,  as  an  incident  to  the  recovery  of  judg- 
ment, for  an  account  of  the  personal  assets  in  the 
hands  of  the.  administrator  and  receiver.  No  objection 
was  taken  in  the  pleadings  of  the  defendants  to  the 
jurisdiction  of  the  court,  and  probably  no  defense  could 
have  been  made  on  this  ground  since  the  act  of  1877, 
extending  the  jurisdiction  of  the  chancery  court  on 
legal  causes   of  action. 

The  demands  of  the  complainants  were  unconnected 
with  each  other,  upon  which  separate  suits  might  have 
been  brought  against  the  administrator  for  the  recov- 
ery of  judgment.  Each  complainant  stands  upon  his 
own  right  of  action.  And  this  is  to  even  to  the  in- 
cidental matter  of  account,  as  much  so  as  if  the  bill 
had  been  filed  by  one  of  them  for  himself  and  other 
cre<litors,  and  the  other  had  come  in  by  petition,  and 
made  himself  a  party.  Under  the  provisions  of  the 
Code,  sees.  3155,  8159,  if  a  decree  adjudges  inde- 
pendent rights  it  will  remain  in  force  as  to  those  par- 
ties who  do  not  appeal.  The  appeul  of  Galbraith 
does  not,  therefore,  bring  up  the  ca.se  as  to  Cooper, 
so  far  as  the  adjudication  of  Cooper's  debt  is  concerned. 
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■Whether  Cooper  can  claim  the  benefit  of  any  decree 
of  this  court,  upon  the  appeal  of  hie  co- complainant, 
against  the  receiver  and  his  sureties,  if  the  chancellor's 
decree  should  be  modified  in  this  regard,  Deed  DOt 
now  be  determined. 

Treating  the  bill  as  an  action  by  the  complaiDant 
Galbraith  for  the  recovery  of  a  judgment  on  his  note 
against  the  adminifitrator  Watter?on,  the  time  of  the 
bar  of  the  statutes  of  two,  six  and  seven  years  has 
PUD  out.  The  bill  seeks  to  avoid  the  result  by  aver- 
ring that  the  administrator  "has  made  request  for  delay 
and  promises  to  pay  which  prevent  the  bar  of  the 
statutes."  And  there  is  proof  tending  to  show  such 
request,  and  repeated  promises  by  the  administrator  to 
pay  when  he  could  get  the  money  out  of  the  Walters 
or  the  Phillips  lands.  Whether  the  request  and  prom- 
ise wore  sutlicient  to  save  the  bar  of  the  statute  of 
two  years,  and  the  pro-confeaso  order  against  the  ad- 
ministrator would  save  the  bar  of  the  statute  of  nix 
years,  it  is  unnecessary  to  enquire.  A  sufficient  re- 
quest for  delay  will  not  stop  the  running  .of  the  stat- 
ute for  seven  years :  Loyd  v.  Loyd,  9  Bazt.,  406.  The 
statute  (Ck)6e,  sec.  2786)  is  fa  jwsitive  prescription, 
which  not  only  affects  the  remedy,  but  extinguishes 
the  right.  It  protects  the  estate  of  the  decedent 
against  all  creditors  of  the  decedent,  whether  the  estate 
be  in  the  hands  of  the  personal  representative,  the 
heir  or  the  •  distributees:  Peck  v.  Wheaton,  M.  &  Y., 
353;  Stone  v.  Sandera,  1  Head,  248;  Itogers  v.  Eller, 
8  Baxt.,  13.  Even  the  State  is  bound  by  the  stat- 
ute,   because,   as   well   said    by    Hammond,   U.   8.    Bist. 
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J.,  in  FuUiam  v.  Pulliam,  10  Fed.  Rep.,  76,  it  is  eome- 
thing  more  than  a  statute  of  limitations,  it  constitutes 
a  rule  of  property:  Slate  v.  CktUcher,  2  Swan,  505. 
Such  a  statute,  all  of  our  authorities  agree,  need  not 
be  pleaded.  The  question  is  not  one  of  remedy  bat 
of  title:  Skgler  v.  MiUs,  M.  &  Y.,  426;  Bomar  v. 
Hauler,  7  Lea,  85-89. 

Affirm   the   decree  as  to   complainant   Galbraith   with 


A.  N.  Shown,  Adm'r,  v.  Andrew  McMArKiN, 

1.  Chancery  PLEADistia  and  Pracikb.    BUI  to  hme  luSmiiiiMiiitor  op- 

pointed.  Under  the  proviBioiw  of  the  Code,  sec,  2209,  et  «•'/.,  a  bill  may 
be  filed  by  the  penonal  representative  of  one  of  the  next  of  kin  of  a 
deceased  penuiD  Hgainst  another  one  of  the  next  of  kin  having  asaeta 
of  the  eatale  of  the  decensed  in  hU  hands,  to  have  an  aduiiniBtrator 
appoioted,  and  for  the  coileetion  of  the  fund. 

2.  ADinsrarsATioN.     OraiUed  upon  pres'oaplioii  ofdmth.      There  being  no 

statute  in  thiR  State  providing  that  after  an  abewncc  of  a  given  time 
without  being  heard  from,  adminidlration  may  be  granted  of  the  e»- 
tat«of  an  abcem  perKoD,  the  courts  should  be  cautions  in  aeting  upon 
the  preHiiniption  of  death  from  lapse  of  time,  and  should,  an  a  general 
rule,  re<iuire  diligent  innniry  at  the  place  where  the  i>arty  was  last 
heard  from. 

3.  Same.     Same.     Pretumplioii  a»  la  lime  of  death.      Where  a  person  when 

laitt  heard  from  expressed  a  possible  intention  of  returning  home  ill  a 
reasonable  time,  and  has  not  been  heaird  from  fur  over  a  qnarter  of  a 
century,  it  may  he  preiinmed  as  a  fact  that  he  died  at  ihe  end  of  Heven 
vearH,  and  without  isaue,  he  having  been  unmarried  when  la^t  heard 
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4.  CUANCEjty  Pleadings  AND  Practice.  Anetrrr  la  endenrt.  Ilthefacts 
(>[Htcd  in  SD  aiiHw-er  io  aviiidsnee  are  a  direct  and  proper  replv  [<>  an 
exprt'ss  charKt-  or  inlerrogatory  of  Ihe  bill,  the  answer  is  eTldcncf  "f 
these  faolM. 


FROM    GREBSB. 


Api>eal  from  tlie  Chancery  Court  at  GreeneviUe, 
H.  C.  Smith,  Ch. 

H.  H.  IsoKRKOLL  for  complainant. 

R.  M.  McKbe  and  Armitage  for  defendant. 

Cooper,  J.,  delivered   the   opinion   of  the   court. 

In  18-50,  Andrew  and  John  P.  McMackio,  young 
men  and  brothers,  left  their  hoaae  in  Greene  county, 
and  went  to  California.  In  the  fall  of  1853,  Andrew 
returned  home  with  $1,000  of  his  brother's  money, 
John  direct!n);f  him  to  loan  a  part  of  it  to  his  father. 
and  to  keep  the  residue  for  hi.s  brother.  The  father 
died  in  a  year  or  two,  and,  his  estate  being  insolvent, 
Andrew  received  back  S^ioO  of  $500  loaned.  John 
has  never  rctnrnod.  The  brothers  had.  one  sister, 
Martha  J.  Harrison,  a  married  woman,  who  die<l  in 
April,  18'jl,  leaving  children.  The  complainnnt  qualified 
as  the  admini.strutor  of  her  estate  in  July,  1879,  and  filed 
this  bill,  on  October  27tb  of  that  year,  to  have  an  ad- 
ministrator appointed  on  the  estate  of  John,  and  to 
collect   from    Andrew   the   money   due    his   brother. 

The  bill  states  that  John  P.  McMackin  exjiected 
to  return  home  in  a  year  or  two  after  Andrew,  but 
had  never  returned,  nor  sent  any  word  or  message  to 
his    friends.       It   savs   that   he   is   not    known    to    hare 
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been  alive  since  1853,  and  avers  that  he  is  dead,  that 
he  died  before  bis  sister,  that  he  died  intestate,  un- 
married, and  without  issue,  leaving  bis  brother  Andrew 
and  his  sister  Martha  J.,  his  only  heirs  and  next  of 
kin.  It  is  further  averred  that  no  one  will  apply, 
nor  can  be  found  to  administer  on  his  estate,  and  the 
court  is  asked  to  appoint  an  administrator  under  the 
Code,  sec.  2209.  The  chancellor  appointed  an  admin- 
istrator as  prayed,  and,  on  final  hearing,  granted  the 
relief  sought,   and   defendant   appealed. 

The  defendant  demurred  to  the  bill.  One  ground 
of  demurrer  is,  that  it  does  not  appear  from  the  bill 
that  complainant  can  have  any  demand  either  against 
defendant  or  bis  brother,  because  it  is  not  stated  that 
complainant's  intestate  died  before  or  after  her  brother. 
But  this  assignment  is  based  on  a  mistake  of  feet,  for 
the  bill  plainly  avers  that  John  is  dead,  and  that  be 
died  before  his  sister.  Whether  these  averments  will 
be  sustained  merely  by  the  presumption  of  his  death 
arising  from  lapse  of  time,  we  may  infer,  but  cannot 
know  as  matter  of  law  from  the  allegations  of  the  bill. 
Another  ground  of  demurrer  is,  that  administration 
cannot  be  granted  because  it  is  not  shown  that  John 
bad  any  estate  in  this  chancery  division.  But  the 
Bill  plainly  avers  that  the  money  in  Andrew's  hands 
belongs  to  John's  estate.  The  remaining  cause  of  de- 
murrer is,  that  the  defendant  is  only  liable  to  the  • 
estate  of  John,  not  to  the  complainant  as  distributee ; 
that  the  statute  does  not  contemplate  the  appointment 
of  an  administrator  to  be  aggressive  against  other  de- 
fendants,  but   for   defense.       But   the   statute    authorizes 
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an  administrator  to  be  appointed  in  the  case  provided 
for  by  sec.  2209,  "  wben  aix  months  have  elapsed  from 
the  death,  and  no  person  will  apply  or  can  be  pro- 
cured to  administer  on  the  estate,"  upon  the  applica- 
tion of  the  next  of  kin  or  any  creditor  of  the  de- 
ceased, (eec,  2210),  that  the  administrator  shall  be  a 
party  to  the  proceedings  under  all  the  responsibilities 
of  a  receiver,  (sees.  2216,  2218),  and  that  the  admin- 
istration shall  be  conducted  in  the  same  manner  as  the 
administration  of  an  insolvent  estate:  Sec.  2219.  The 
jurisdiction  is  purely  statutory,  and  the  bill  should  on 
its  face  make  out  a  proper  case:  Bruce  v.  Brwx,  11 
Heis.,  760;  Eoam  v-  Evam,  2  Ciold.,  143;  Barry  v. 
IVazier,  10  Heis.,  207 ;  Branner  v.  Branner,  1  Lea,  106. 
The  administrator,  if  appointed,  is,  however,  a  general 
administrator:  Todd  v.  Wright,  12  Heis.,  444.  The 
statute  is,  therefore,  comprehensive  within  the  limits  of 
the  special  jurisdiction  conferred.  It  contemplates,  in 
the  cases  provided  for,  a  full  administration,  and  the 
settlement  of  all  matters  touching  the  estate  in  which 
the  creditor  or  distributee  may  be  interested.  No 
reason  occurs,  nor  has  any  been  suggested,  why  the 
administrator  may  not  be  "aggressive"  in  the  particu- 
lar case  if  the  circumstances  require  it,  as  he  certainly 
must  be  in  the  collection  of  the  assets  of  the  estate. 
And  such  a^;re33ivenes3  would  seem  to  be  eminently 
proper  where  the  defendant  is  himself  the  principal 
debtor  of  the  estate,  and  entitled  to  administer,  and  , 
fails   to   apply   for   letters. 

There   is   more   difficulty   on   the   merits.       No   ave^   j 
ment   is   made   in   the   bill,  nor  is   any   proof  introduced 
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to  Bhow  that  &a.j  inquiry  has  been  actively  instituted 
for  the  purpose  of  ascertaining  whether  John  P.  Mc- 
Mackin  is  actually  dead  or  alive.  The  sole  ground 
relied  on  ia  the  presumption  arising  from  lapse  of  time, 
and  the  absenoe  of  all  information  irom  him,  that  he 
ifi  dead.  We  have  no  statute  providing  that  after  an 
absence  for  a  given  time  a  person's  estate  may  be  ad- 
ministered on  as  if  he  were  dead,  or  that  death  shalt 
be  presumed  for  the  purposes  of  administration  after  a 
given  time.  And  administration  on  the  estate  of  a 
living  person  is,  as  we  have  held  upon  ftill  consider- 
ation, absolutely  void:  IfAruanent  v.  Jones,  4  Lea,  251. 
Obviously,  the  courts  should  be  cautious  in  acting  upon 
the  presumption  alone,  and,  as  the  general  rule,  dili- 
gent inquiry  at  the  place  where  the  party  was  last 
heard  from  should  be  required:  PucJteU  v.  &ate,  1  Sneed, 
356;     McCartee  v.   Camel,  I  Barb.  Ch.,  465. 

In  the  present  case  the  right  of  the  complainant's 
b testate,  as  a  distributee  of  her  brother's  estate,  de- 
pends upon  the  fiict  that  he  died  after  their  fether, 
and  before  the  sister,  For  the  father  would  have 
been  sole  distributee,  if  the  son  had  died  intestate  be- 
fore him,  and  the  sister  would  not  be  a  distributee  if 
the  brother  died  after  she  did.  The  complainant  has 
no  right  to  file  this  bill  under  the  statute  except  as 
the  representative  of  one  of  the  next  of  kin  of  John 
at  the  time  of  his  death.  The  question  is,  therefore, 
whether  the  fucta  raise  a  suBiGient  presumption  of  death 
within  the  specified  time. 

If  the  case  rested  alone  upon  the  bill  and  answer, 
the  latter  being  under  oath  as  called  for,  the  complain- 
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ant  must  fiiil.  For  the  defendant  says  in  his  answer 
that  he  received  a  letter  from  his  brother  John  about 
five  years  after  his  return  home,  in  which  John  said 
nothing  about  coming  back,  and  that  about  the  year 
1868  he  received  information  that  John  was  then  in 
California,  and  quite  well.  The  bill  avers  that  John 
has  not  "  sent  word  or  message  to  bis  friends  at  home," 
The  answer  above  is  a  statement  of  facts  in  avoidance 
which  is  a  direct  reply  to  the  charge.  The  rule  in 
this  State  is  that  if  the  facts  stated  in  discharge  or 
avoidance  in  an  answer  are  a  direct  and  proper  reply 
to  an  express  charge  or  interrogatory  of  the  bill,  the 
answer  is  evidence  of  those  facts.  And  this,  whether 
the  response  be  by  a  direct  denial  or  by  a  statement 
of  facts  by  way  of  avoidance:  Hopkins  v.  Spurloci,  2 
Heis.,  152;  Woodard  v.  Robertson,  3  Leg.  Rep.,  231; 
Beech  v.  Haynes,  1  Tenn,  Ch.,  569.  Unless  these  stat^ 
ments  are  disproved  by  the  record,  they  must  prevail. 
The  answer,  it  will  be  noticed,  gives  no  details  of 
the  circumstances  attending  .the  receipt  of  the  letter, 
of  its  contents,  or  of  the  place  at  which  it  purported 
to  be  written.  The  answer  elsewhere  states  that  John 
could  neither  read  nor  write.  The  allnsion  to  the 
information  received  in  1868  is  still  more  vague.  The 
defendant  does  not  say  that  these  facts  were  commu- 
nicated to  John's  family  or  friends,  nor  does  he  give 
his  deposition  in  the  canse.  Three  witnesses  are  in- 
troduced by  the  complainant  to  prove  Andrew's  state- 
ments on  this  subject  outside  of  the  record.  One 
witness  testifies  that  he  heard  Andrew  say,  that  oli^ 
Mr.    Philips   told   him   that   he.   Philips,   had   received  a 
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letter  from  his  son  about  the  com  men  cement  of  the 
war  that  Joho  was  living;  and  that  he  had  heard 
Andrew  say  recently  that  in  1866,  or  1868,  he  got 
information  of  his  brother  through  Josiah  Guinn,  An- 
other witness  says  that  two  days  before  his  deposition 
was  taken  defendant  told  him  that  he  had  not  heard 
from  his  brother  in  fifteen  years,  and  he  had  then 
received  information  in  a  roundabout  way  from  one  of 
the  Phtlipses.  The  complainant  testifies  that  when  he 
was  getting  up  the  facts  with  a  view  to  this  bill,  he 
had  a  conversation  with  the  defendant,  in  which  the 
latter  told  him  that  he  heard  from  his  brother  just 
before  the  war,  in  a  roundabout  way,  and  had  not 
heard  from  him  since;  that  lie  supposed  his  brother 
had  gone  into  the  army  and  been  killed.  These  con- 
flicting statements  tend  to  throw  discredit  on  the  aver- 
ments of  the  .answer,  and  to  require  some  explanation 
from  the  defendant.  But  he  neither  comes  forward 
himself,  nor  introduces  any  testimony  that  any  other 
person  had  received  information  from  his  brother,  or 
in  relation  ko  him.  So  far  as  appears,  no  jierson  had 
heard  from  him,  unless  it  be  defendant,  and  he  does 
not  say  that  he  communicated  his  information  to  any 
of  the  family.  The  defendant  says  in  his  answer  that 
his  brother  said  to  him,  when  he  left  him  in  Cali- 
fornia, that  he  might  come  home  in  a  year  or  two, 
or  he  might  not.  This  language  implies  at  least  an 
expectation  that  he  might  come  home  in  a  few  years, 
If,  in  fact,  he  has  not  communicated  with  his  family, 
or  been  heard  from  for  over  a  quarter  of  a  century, 
'he  presumption   of  death   would  fairly  arise.      And  the 
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circnmstanceH  would  justify  a  findiog  that  he  died 
withio  the  first  seven  yeara.  Some  of  the  authorities 
bold  that  when  the  presumption  attaches,  it  only  im- 
plies that  the  party  is  dead,  but  not  that  be  died  at 
any  particular  time  during  the  period:  Doe  v.  Nepean, 
6  B.  &  Ad.,  86;  2  M.  &  W.,  894.  Other  authorities 
seem  to  hold  that  the  presumption,  as  well  as  the  fact 
of  death  attaches  to  the  time,  and  fixes  the  date  of 
the  death  at  the  end  of  the  seventh  year:  Hichnan  v. 
Vpaall,  13  English  Rep.,  676;  Clarke  v.  Canfield,  2  Ma- 
Carter  Eq.,  119  But  all  the  authorities  agree  that  die 
time  of  death  is  to  be  inferred  by  the  court  or  jury 
from  the  circumstances:  Ruet  v.  Baker,  8  Sim.,  443; 
Spencer  v.  Roper,  13  Ire.,  333.  And  if  the  person  was 
nnmarried  when  he  went  abroad  and  was  last  heard 
from,  the  presumption  of  his  death  carries  with  it  the 
presumption  that  he  died  without  issue:  Rome  v.  Ewi- 
land,  1  W.  Bl.,  404;    Doe  v.  Griffin,  15  East,  293. 

Under  fhe  circumstances  of  this  case,  the  reasona- 
ble presumption  would  be  that  the  party  died  at  the 
expiration  of  the  seven  years  from  the  summer  or  &11 
of  1853,  which  would  be  before  the  death  of  the  com- 
plainant's intestate.  He  was  unmarried  when  last  heard 
from,  and  must  be  presumed  to  have  died  without  issue. 

The  chancellor  has  Eirrived  at  the  proper  conclusion 
as  to  the  amount  with  which  the  defendant  should  be 
charged.  But  it  clearly  appears  that  there  are  nu 
creditors  of  the  estate,  and  therefore  the  defendant  is 
entitled  to  retain  one-half  of  the  fund  as  distributee. 
The  decree  will  be  for  the  other  half,  with  the  costs 
of  the  cause. 
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Raqan  &  Buffet  v.  H.  M.  Aikek. 

1.  Kailroas.     FmndiiM*  may  be  wadgntd.      When.     The  friinchiflM  to 

build  or  own  and  mana^  a  raitraad,  and  lo  lake  tolla  thereon,  are 
nol  necesaarily  corporate  rights,  and  ma;  be  asnigned  ;  but  the  frui- 
chiw  to  form  or  be  a  corporation  and  act  in  a  corporate  capacjtj  is 
le^ifilative,  and  not  the  subject  of  sale  or  traDsfer  except  by  some  pes' 
itive  provision  of  stalate  law  pointing  out  the  mode  of  transfer. 

2.  Sake.     Cluaieery  pleadingt  and  pratliee.    The  bill  alleged  that  a  par- 

ticular railroad,  with  all  its  property,  effects  and  franchises,  wiu  sold 
under  the  proceeding  by  the  State  against  delinquent  railroads,  and 
subsequently  re-sold  by  the  purchaser  to  an  individual  named,  and 
by  him  to  the  defendant,  who  had  cuatiniied  to  operate  the  road 
under  the  charter  of  the  original  corporation,  and  had  charged  and 
receiTed  from  the  complainants  eicessive  freight,  ifrW,  upon  de- 
murrer, that  the  defendant  was  not  the  corporation,  and  that  the  bill 
nas  properly  filed  against  him  as  an  individual. 

8.  Same.  Bale/or  traTuporlation,.  By  statute  the  railroad  companies  of  this 
State  are  given  the  exclusive  privilege  to  carry  freight  and  paf«engere 
over  their  re»pective  roads,  "  prijvided  that  the  charge  for  transjMjrla- 
Uou  or  conveyance  shall  not  exceed  Z'>  cents  per  100  pniinds  on  heavy 
articles,  and  10  cents  per  cubic  foot  on  articles  of  measurement,  for 
every  hundred  miles,  and  five  centu  a  mile  for  every  pnsBenger." 
HM,  that  the  intention  of  the  Legislature  was  to  confer  upon  each 
company  the  right  to  charge,  ox  a  common  carrier,  for  freight  and 
passengers  carried  over  its  road,  or  any  part  of  it ;  that  the  intent  was 
not  to  proporliim  the  charges  by  any  unit  of  distance,  but  to  fix  a 
maximum  beyond  which  the  company  could  not  (^,  anH  In  l^'rire  llie 
tariH'  of  charges,  within  that  limit,  to  the  company,  subject  to  the 
rule  of  the  common  law  that  the  chac^es  shouUI  be  rtia^unable,  and 
to  the  regulating  power  of  the  courts  and  the  Legisl.V.iire. 

4.  Same.  Gmtmon  carrier.  Rale'  of  freight.  A  common  carrier  is  bound 
to  carry  at  equal  rates  for  all  cu^itomers  in  like  condition,  but  may 
discriminate  in  rates  of  frt^ight  between  customers  not  in  like  con- 
dition, it  the  discrimination  l>e  fair  and  reasonable,  and  nut  incon- 
sistent with  the  public  intenst. 

39— vol.  9. 
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i.  Same.  Satne.  May  dueriminale  m  ralen  of  freighl.  Whfa.  A  conimoa 
carrier  niRy  diacri ruinate  in  favur  of  |persuiu  living  at  &  dinlanw 
from  the  end  of  the  route,  where  the  object  is  to  secure  trei^ht 
which  would  otherwiKe  reach  its  destination  by  a  different  route,  and 
other  customers  not  in  like  condition  will  have  no  rigbi  of  wiion 
bccaase  of  the  dincriminatian,  if  the  charges  made  against  tliem 
are  reaaonabte. 


FBOM   HAWKINS. 


Appeal  from  the  Chaocery  Court  at  Rogersville.  H. 
C.  Smith,  Ch. 

Shields  &  Shields,  Kyle  &  McDehmott  and  J. 
B.    Heiskell   for   coniplainants. 

W.  P.  Gir-LENWATEJis  and  A.  D.  Huffmasteh  for 
defendant. 

Cooper,   J.,   delivered  the   opinion   of      tlie   cotirt. 

The  chaaoellor  sustained  a  demurrer  to  this  bill, 
and   the   complainants   appealed. 

On  February  27,  1852,  the  General  Assembly  of 
the  State  passed  an  act  to  charter  ,the  Rogersville  & 
Jefferson  Railroad  Company  as  a  corporation.  By  the 
ninth  section  of  the  act,  it  was  provided  that  said 
railroad  company  should  be  governed  by  the  provisions 
of  the  Nashville  &  Chattanooga  Railroad  charter,  and 
should  have  the  same  rights  and  privileges,  and  be 
under  the  same  penalties  and  restrictions  as  said  com- 
pany. By  the  fourteenth  section  of  the  act  incorpo- 
rating the  Nashville  &  Chattanooga  Railroad  Company, 
it  is  provided  that  the  charges  for  transportation  on 
said    road    shall    not    exceed    thirty-five   (35)   cents  per 
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hnndred  pounds  on  heavy  articles,  and  ten  (lO)  cents 
per  cubic  foot  on  articles  of  measurement,  for  every 
hundred  miles,  and  five'  (5)  cents  a  mile  for  every 
passenger. 

The  Rogersville  &  Jefferson  Railroad  Company 
"waa  organized  under  its  charter,  and  built  a  road  from 
Rogersville  to  a  point  on  the  line  of  the  East  Ten- 
nessee, Virginia  &  Geoi^ia  Railroad,  a  distance  of  fif- 
teen miles,  which  it  equipped  and  operated  for  Heverat 
years  by  carrying  freights  and  passengers  as  a  common 
carrier.  It  had,  however,  received  State  aid  under  the 
act  of  February  11,  1852,  and  subsequent  acts  amend- 
atory  thereof,  whereby  a  statutory  lien  or  mortgage 
was  created  in  favor  of  the  State  upon  the  entire  road, 
stock,  equipments,  superstructure,  franchises  and  prop- 
erty of  the  company,  as  security  for  the  bonds  of  the 
State  issued  to  the  company,  and  the  interest  thereon. 
The  company  having  failed  to  meet  its  obligations 
under  the  contract  with  the  State,  such  proceedings 
were  taken  by  the  State  against  the  company  that,  by 
order  of  court,  the  road,  with  all  its  property,  effects 
and  franchises,  was,  on  the  20th  of  March,  1872,  sold 
to  the  East  Tennessee,  Virginia  &  Georgia  Railroad 
Company,  and  the  sale  was  confirmed  on  November  18, 
1873.  On  December  26,  1873,  the  purchaser  sold  and 
conveyed  the  road,  with  all  its  property,  franchises  and 
privileges,  to  W.  P.  Elliott,  and,  on  September  1^, 
1877,  Elliott  sold  and  conveyed  the  same  property  to 
the  defendant,  Aiken,  who  has  since  operated  the  road 
under  the  charter. 

The   complainants  were  merchants  in  Rogersville,  en- 
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gaged  in  buying  aod  selliog  hardware,  fitmily  groceries, 
produce,  implemente  of  husbandry,  etc.,  and  have  been 
so  carrying  on  business  since  the  1st  of  January,  1879. 
During  this  period,  they  have  been  required  by  the 
defendant  to  pay  as  freight  for  articles  carried  on  sud 
road  of  fifteen  miles  from  Rogersville  to  the  East  Ten- 
nessee, Virginia  &  Georgia  road  from  twenty  to  twenty* 
.  five  cents  per  hundred  pounds  on  heavy  articles  (do 
articles  of  measurement  having  been  shipped  to  them), 
aud  have  paid  him  accordingly,  the  gross  amount  of 
their  payments  aggregating  about  $4,000.  The  com- 
plainants insist  that,  under  the  charter  of  the  com- 
pany, the  legal  rate  of  freight  for  the  length  of  said 
road  would  only  be  5i  cents  per  hundred  pounds,  aud 
the  main  object  of  the  bill  is  to  recover  the  excess 
of  payments  over  the  legal  rate  of  charge. 

The  bill  further  states  that  the  defendant,  as  an 
inducement  to  other  merchants  in  Lee  county,  Virginia, 
and  Hancock  county,  Tennessee,  to  have  tfaeir  goods 
shipped  to  Rogersville,  so  as  to  pass  over  his  road, 
has  entered  into  a  contract  with  those  merchants  not 
to  chni^  them  exceeding  fifteen  cents  per  hundred 
pounds  on  any  and  all  articles  for  carriage  on  his 
road,  and  that  large  shipments  have  accordingly  been 
made  over  the  road  to  these  merchants.  The  com- 
plainants allege  that  this  discrimination  is  illegal,  and 
ask  the  court  to  enjoin  the  defendant  from  bo  discrim- 
inating. 

The  demurrer  raises  the  questions  whether  the  de- 
fendant is  liable  to  the  suit  individually  instead  of  the 
corporation,    and    whether    the    charges    of   freight   and 
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discrimioation  complained  of  are  authorized  by  the 
charter  of  the  Rogeraville  &  Jefferson  Railroad  Com- 
pany. 

The  bill  all^;e8  that  the  defendaot  is  the  owner 
of  the  road,  operating  it  under  the  franchises  of  the 
charter  of  the  Rogeraville  &  Jefferson  Railroad  Com- 
pany; that  he  required  the  complainants  to  pay  the 
nit«g  of  freight  charged,  and  that  the  payments  wer« 
made  to  him.  It  does  not  allege  that  the  original 
corporation  is  in  existence  or  running  the  road  under 
its  charter.  The  first  ground  of  demurrer  is,  there- 
fere,  clearly  bad,  unless,  as  matter  of  law,  the  &ct8 
stated  in  relation  to  the  sale  of  the  road,  with  its 
property  and  franchises,  under  the  decree  of  the  court,  • 
and  the  subsequent  sales  by  the  purchaser  to  Elliott, 
and  by  Elliott  to  the  defendant,  made  him  a  body 
politic  and  corporate  under  the  name  and  style  of  the 
Kogersville  &  JeSTerson  Railroad  Company.  But  the 
several  sales,  according  to  the  statements  of  the  bill, 
were  merely  of  the  road,  its  property  and  franchises. 
The  franchises  thus  sold  would  be  such  as  appertain 
to  the  use  of  the  property,  and  without  which  the 
road  would  be  of  little  value :  Morgan  v.  Louisiana, 
93  U.  S-,  217.  The  franchise  to  form  a  corporation 
and  act  in  a  corporate  capacity  means  the  power  to 
charter  a  new  corporation  by  appointing  the  corpora- 
tors. Such  a  power  is  legislative,  and  cannot  be  pre- 
sumed from  a  mere  authority  to  sell  the  property  and 
franchises  of  an  existing  corporation  :  Meyer  v.  Johnson, 
53  Ala.,  237;  State  v.  Skei^man,  22  Ohio  St.,  428; 
Smith    v.     Gower,    2     Duer.,    17;     Wilson   v.    Gaines,   3 
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Tena,  Ch.,  602.  The  franchises  to  build  or  owq  and 
manage  a  railroad,  and  to  take  tolls  thereoa,  are  not 
necessarily  corporate  rights;  they  are  capable  of  ex- 
istiog  in  and  being  enjoyed  by  natural  persons,  and 
there  is  nothing  in  their  nature  inconsistent  with  their 
being  assignable.  The  franchise  to  be  a  corporatioD 
in  not  the  subject  of  sale  and  transfer,  unless  by  some 
positive  provision  of  statute  law,  pointing  out  the  mode 
in  which  the  transfer  may  be  made:  HaU  v.  Sidliran 
Railway  Company,  21  Law  Rep.,  138.  If,  in  fact, 
there  was  a  valid  sale  of  the  right  to  he  a  corpora- 
tion, or  if  the  defendant  has  become  a  body  poll  tie 
and  corporate,  it  may  be  shown  by  proper  pleading. 
'  The  bill  itself  does  not  show  that  the  defendant  is  act- 
ing  otherwise   than   as   an   individual. 

The  second  ground  of  demurrer  raises  the  question 
as  to  the  right  of  the  defendant  to  demand  and  take 
from  the  complainant  as  freight  on  heavy  articles  from 
twenty  (o  twenty-five  cents  per  hundred  pounds  for 
carriage  over  the  road  which  is  only  fifteen  miles  long. 
The  bill  alleges  that  the  defendant  has  been  and  is 
operating  the  road  under  the  provisions  of  the  char- 
ter of  the  Eogeraville  &  Jefferson  Itailroad  Com- 
pany. In  this  view,  the  defendant  is  bound  by  the 
provisions  of  the  charter.  Those  provisions  are  that 
the  charges  for  transportation  shall  not  exceed  35  cents 
per  hundred  pounds  on  heavy  articles  for  every  hun- 
dred miles.  And  the  question  is  whether  the  statute 
merely  fixes  a  maximum  charge  for  every  hundred 
miles,   leaving   the   company   at   liberty   to   establish  the 
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rates  for   shorter   distances   within   the  maximum,  or  es- 
tablishes  a   rate   for   all   distances. 

The  statute  which  regulates  the  freight  charges  in 
this  State  is  the  act  of  1846,  cb.  1,  sec.  14,  being 
the  act  chartering  the  Nashville  &  Chattanooga  Rail- 
road Company.  That  section  confers  upon  the  com- 
pany the  exclnsive  privilege  to  carry  freight  and  pas- 
sengers over  the  road,  and  adds;  "Provided,  that  the 
charge  for  transportation  or  conveyance  shall  not  ex- 
ceed 35  cents  per  hundred  pounds  on  heavy  articles, 
and  10  cents  per  cubic  foot  on  articles  of  measure- 
ment for  every  hundred  miles,  and  5  cents  a  mile  for 
every  passenger;  and  provided  also,  that  the  said  com- 
pany may,  when  they  see  fit,  fiirm  out  their  right  of 
transportation  on  said  road  subject  to  the  rate  above 
mentioned."  Looking  to  the  general  intent  of  the  act 
incorporating  a  railroad  company,  and  giving  the  lan- 
guage of  the  particulMr  clause  a  reasonable  construction, 
it  can  scarcely  be  doubted  that  the  Legislature  intended 
to  confer  upon  the  company  the  right  to  charge,  as  a 
common  carrier,  for  freight  and  passengers  ciirried  over 
its  road,  or  any  part  of  it.  The  rule  in  the  con- 
struction of  charters  of  corporations  unquestionably  is, 
in  case  of  ambiguity,  to  give  the  public  the  benefit 
of  the  doubt:  Baii'di  v.  Stoeton  Hailway  Company,  2 
Man.  &  G.,  134;  7  Id.,  870;  Proprieton  of  the  8iour- 
bri^ffe  Canal  v.  Wheeky,  2  B.  &  Ad.,  793;  Camdm 
etc..  Hal/road  Ctmpany  v.  Brigga,  22  N.  J.  L.,  623. 
But  the  rule  in  this  as  in  all  other  cases,  is  not  to 
be  astute  in  finding  an  ambiguity,  and  to  give  the 
language   a   fair   construction,   in   (he  light  of  surround- 
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ing  circumstances,  to  ascertain  the  legislative  intent.  If 
iuoliued  to  be  lileral,  the  court  might  eay,  although 
not  conteuded  for  ia  argument,  that  there  ie  no  pro- 
vision for  a  charge  for  freight  at  all  except  upon  a 
hundred  pounds  fi>r  a  hundred  miles.  But  as  this 
coDBlructiuu  would  be  nianik'stly  unjust  for  roads  of 
ovev  one  hundred  miles,  would  deprive  all  roads  of 
less  length  of  any  right  of  freight  whatever,  and  is  not 
fairly  detluoible  from  the  language  used,  it  is  clearly 
inadniifisible. 

The  consideration  for  the  statutory  toll  or  freight, 
which  a  railroad  company  is  authorized  to  take,  is  not 
merely  the  transportation  over  the  road,  but  the  ser- 
vices performed,  accommodation  afforded,  and  expense 
and  risk  incurred  in  and  about  the  running,  loading, 
unloading,  and  delivering  the  goods:  Peffler  v.  Monmoiitk- 
eiiire  Railroad  &  Canal  CoTiipany,  6.  H.  &  N.,  f>44. 
And  as  these  services,  etc.,  are  the  eamc  on  like  ship- 
ments for  short  or  for  long  distances,  it  is  obvious 
that  the  charge  for  short  distances  may  be  larger  thaa 
for  long  distances,  and  yet  reasonable.  Accoi-dingly, 
when  the  Legislature  has  undertaken  to  regulate  the 
details  of  the  charges  for  carriage,  provision  has  gener- 
ally been  made  for  a  higher  charge  for  shorter  dis- 
tances: State  ex  rel.  v.  M.  &  31.  Raiiroad  Company, 
59  Ala.,  321;  Texas  Express  Company  v.  Texas,  ete-, 
Railroad  Company,  6  Fed.  Rep.,  426.  In  Alabama, 
the  additional  charge  is  not  exceeding  50  cents  more 
than  the  rate  charged  for  the  same  description  of  goods 
over  the  whole  line  of  the  road.  The  Texas  staltite 
allows    railroad    com^Mkoies    to    charge    and    receive  not 
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exceeding  the  rate  of  50  cents  per  hundred  pounds  per 
hundred  miles  for  the  transportation  of  freight,  and 
irheu  the  distance  is  fifty  miles  or  iess,  the  chai^ 
shall  not  exceed  30  cents  per  hundred  pounds.  The 
Eagli&h  statutes  make  special  provisions  for  short  dis- 
tances. 

Railroad  companies,  as  quaai  public  corporations  ex- 
ercising franchises  granted  in  consideration  of  accom- 
modutions  afforded  the  public,  are  required  and  may 
be  compelled  by  the  courts  to  afford  reasonable  and 
impartial  facilities  of  transportation.  Their  charges,  when 
not  regulated  by  charter  or  by  statute,  must  be  reasonable, 
and  the  courts  will  determine  whether  their  charges  are 
reafionabie:  Munn  v.  Illinois,  94  U.  S.,  113,  133:  Chica- 
go V.  Iowa,  94  U.  S.,  155;  Reg.  v.  Grand  Junction  Co., 
4  A.  &  El,,  16.  If  only  a  maximum  limit  of  charge 
be  fixed  by  charter,  the  reasonableness  of  other  charges 
within  the  limit  may  be  tested  in  the  courts.  If  the  ' 
charge  f)r  each  service  be  fixed  by  law,  or  if  the  in- 
tention of  the  Legisluture  is  clear  to  only  allow  certain 
specified  fares  or  tolls,  leirving  other  coses  unprovided 
for,  the   company   must   abide   by   its   contract. 

The  statutory  provision  now  under  consideration 
Etarts  out  with  conferring  upon  each  railroad  company 
entitled  to  its  benpfits,  "the  exclusive  privilege  to  carry 
freight  and  passengers"  over  its  road.  Each  company 
thereby  becomes  a  common  carrier,  presumably  author- 
ized to  demand  and  receive  reasonable  comi>enaation  for 
the  services  which,  as  a  common  carrier,  it  is  required 
to  perform.  This  presumption  is  made  a  certainty  by 
the  following  clause   undertaking,  although  in  very  gen- 


KKOXVILLE: 


Ragan  <k  Buflet  r.  Aiken. 


eral  language,  to  legislate  in  regard  to  thot^e  charges. 
Clearly,  as  we  have  seen,  it  was  not  intended  to  con- 
fine the  right  to  charge  the  stipulated  freight  on  heavy 
articles  to  the  only  ca^  specified,  namely,  on  one  hun- 
dred pounds  for  one  hundred  miles.  The  statute  does 
not,  therefore,  fall  in  that  claps  of  legislation  where 
the  intention  is  to  only  allow  certain  specified  tolls, 
leaving  all  other  cases  of  transportation  unprovided  for. 
In  this  view  the  statute  was  either  intended  to  estab- 
lish a  rate  for  intermediate  distances,  and  weights  in 
proportion  to  the  amount  specified,  or  to  establish  a 
maximum  hcyond  which  the  company  could  not  go, 
but  within  which  it  might  make  a  tariff  of  charges 
de{xtndent  for  its  validity  ujxiu  its  being  reasonable  in 
any  jtarticular  instance.  The  complainants  contend  for 
the  first  of  these  constructions,  the  defendant  for  the 
other. 

The  languajre  of  the  act,  it  will  be  noticed,  does 
not  in  terms  .«ay  that  the  charge  for  other  distances 
and  weights  tlian  those  mentionid,  shall  be  at  the  sarae 
rate  as  the  hitter,  nor  doe?  it,  as  in  the  ease  of  a 
passenger,  fix  a  unit  of  distance  sufilicicntly  small  to 
afford  a  mode  of  measurement  or  proportion  for  other 
cases.  If,  too,  we  undertake  to  proportion  the  charge 
for  short  distances  and  smaller  weights  by  the  chai^ 
specified,  we  find  that  it  leads  to  precisely  the  same 
results,  where  the  road  is  less  than  a  hundred  miles, 
that  the  construction  of  the  statute  which  we  have 
discarded,  would  lead  lo,  namely,  that  for  roads  of  » 
certain  shortness,  the  road  before  us  being  a  striking 
illustration,     there    would    be    no   compensation   for  the 
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services  required  to  be  performed.  And  even  the  pro- 
portion on  long  roads  of  email  parcels,  whether  charged 
by  weight  or  measurement,  would  be  infinitesimal.  Thusj 
the  statute  allows  on  one  hundred  pounds  for  one  hun- 
dred miles,  36  cents,  and  the  proportion  of  chaise  on 
one  pound  for  one  hundred  miles  would  be  ^„  of 
one  cent;  and  one  pound  for  one  mile  the  one  hun- 
dredth part  of  jV  of  one  cent.  The  chaise  for  one 
hundred  pounds  on  the  whole  length  of  defendant's 
road  would  be  about  5  cents,  and  for  one  pound  jV  of 
one  cent.  It  cannot  be  supposed  that  the  Legislature 
intended  such  a  result,  unless  it  has  aaid  so,  or  used 
language  which  fairly  requires  such  a  construction.  In 
ibe  absence  of  any  words  fixing  a  smaller  unit,  or  in- 
dicating a  proportion,  the  obvious  and 'natural  inference 
would  be  that  the  Legislature  had  in  mind  only  the 
unit  of  one  hundred  miles  and  one  hundred  pounds, 
and  intended  merely  to  designate  a  maximum  of  charge. 
The  case  of  Knox  v.  Railroad  Company,  5  S.  C, 
22,  80  much  relied  on  by  the  counsel  of  complainants, 
is  not  in  conflict  with  these  views.  The  statute  of 
Sontb  Carolina,  construed  in  that  case,  authorized  the 
company  to  charge  "  for  the  transportation  of  goods  by 
weight  not  exceeding  50  cents  per  hundred  pounds  per  . 
hundred  miles."  The  court,  whether  correctly  or  not 
it  is  unnecessary  to  enquire,  construed  the  language 
as  plainly  requiring  that  the  charge  for  less  than  a 
hundred  miles  should  be  in  the  proportion  of  the 
charge  for  the  distance  specified  in  the  statute.  So, 
where  a  statute  of  Alabama  provided  that  the  com- 
pany  might   "for   transportation  of  local  freight  demand 
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and  receive  not  efceeding  50  cents  more  than  the  rate 
charged  for  the  same  <le9Cription  of  freight  over  the 
whole  line  of  ite  road,"  the  Supreme  Court  of  tbe 
State  held  that  "rate"  was  the  emphatic  word  of  the 
sentence,  and  was  employed  in  the  sense  of  proportion; 
and  tliat  the  50  cents  allowed  was  in  addition  to  the 
rate  per  mile  of  the  cbai^  over  the  whole  road: 
ataie  ex  rel,  v.  M.  &  Jf,  Railroad  Company,  69  Ala., 
321 ;  3/.  &  M.  Railroad  Company  v.  Sturm,  61  Ala., 
589.  Our  statute  is  that  the  charge  sball  not  exceed 
35  cents  per  hundred  pounds  for  every  hundred  miles. 
The  courts  of  South  Carolina  and  Alabama  admit  the 
hardship  of  the  construction  of  their  statutes  upon  the 
railroad  companies,  but  felt  themselves  constrained  to 
adopt  it  because  the  language  used  showed  a  l^isla- 
ttve  intent  that  the  charges  should  be  proportioned. 
We  are  of  opinion  that  no  such  intent  appears  in  the 
language  of  our  statute;  that  the  object  was  to  fia 
a  maximum  charge  beyond  which  the  companies  could 
not  go,  and  to  leave  the  tariff  of  charges,  within  that 
limit,  to  the  companies,  subject  to  the  rules  of  the  com- 
mon law,  and  the  regulating  power  of  the  courts,  and 
the  Legislature.  The  second  ground  of  demurrer,  is, 
therefore,   well   taken. 

The  third  ground  of  demurrer  is  that  the  facts 
stated  in  tbe  bill  do  not  show  a  case  of  improper 
discrimination  within  the  meaning  of  the  franchises 
under  which  the  defendant  is  operating  his  ro.d.  The 
facts  are  that  the  defendant,  to  induce  merchants  in 
Lee  county,  Virginia,  and  Hancock  county,  Tennessee, 
to   ship    over    his    road,     instead   of    taking   a  di^rent 
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route,  has  entered  into  a  contract  with  them  not  to 
cbarge  exceeding  15  cente  per  hundred  pounds  on  their 
goods.  And  the  question  ia  whether  the  defendant 
can  make  such  a  contract,  under  the  circumstances 
Gtated. 

The  English  authorities  hold  that  at  common  law 
the  common  carrier  is  not  bound  to  carry  at  equal 
rates  for  all  customers  in  like  condition.  The  author- 
ities are  collected  in  MeDuffte  v.  Portiand  A  Rochester 
Railroad,  52  N.  H.,  430,  and  in  3  Am.  <fe  Eng.  R. 
Cas.,  602.  In  this  country,  the  courts  have  generally 
held  otherwise,  and  that  statutes  prohibiting  discrimi- 
nation are  merely  declaratory  of  the  common  law: 
Sinking  Fund  Cases,  99  U.  S.,  719 ;  Messenger  v.  Penn- 
ly^rama  Railroad  Company,  36  N.  J.  L,,  407,  531. 
Discrimination  in  rates  of  freight,  if  fair  and  reasona- 
ble, and  founded  on  grounds  consistent  with  the  public 
interest,  are  allowable :  Herah  v.  Northern,  etc.,  Ra'U- 
road  Company,  74  Pa.  St.,  181 ;  Chicago,  etc.,  Rail- 
road Company  v.  People,  67  111.,  11;  FUchburg  Rail- 
road Company  v.  Gage,  12  Gray,  393.  The  important 
point  to  every  freighter  is  that  the  chai^  shall  be 
reasonable,  and  a  right  of  action  will  not  exist  in 
fevor  of  any  one  unless  it  be  shown  that  unreasonable 
inequality  had  been  made  to  hie  detriment.  A  reason- 
able price  paid  by  such  a  party  is  not  made  unrea- 
sonable by  a  less  price  paid  by  others.  Or,  as  said 
by  Crompton,  J.,  to  the  plaintifif,  uppn  the  trial  of  such 
a  suit :  "  The  charging  another  party  too  little  is  not 
charging  you  too  much":  Gai-ten  v.  B.  &  E.  Railroad 
Ompany,     1     B.    &    S.,    112,    154,   165;     MeDuffee  ^.y. 
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PorUand  &  Rochester  Railroad,  52  N.  H.,  430.  In  de- 
tenuiniag  whether  a.  company  has  given  undue  prefer- 
ence to  a  particular  person,  the  court  may  look  to  the 
interests  of  the  company:  Ransome  v.  Eastern  Omntia 
Railway,    1    C.   B.    N.   S.,   437;     1    Id.,    135. 

In  other  words,  if  the  charge  on  the  goods  of  the 
party  complaining  is  reasonable,  and  such  as  the  com- 
pany would  be  required  to  adhere  to  as  to  all  persona 
in  like  cooditiou,  it  may,  nevertheless,  lower  the  charge  , 
of  another  person  if  it  be  to  the  advantage  of  the 
company,  not  inconsistent  with  the  public  interest,  and 
based  on  a  sufficient  reason.  It  is  obvioos  that  the 
intention  of  the  defendant,  in  this  instance,  was  not 
to  [discriminate  against  the  complainants  in  favor  of 
any  person  of  the  same  place,  and  in  the  same  con- 
dition. His  object  was  to  get  business  for  his  road 
from  persons  at  a  distance  from  its  terminus,  which 
otherwise  would  reach  their  destination  by  a  different  ' 
route.  Under  these  circumstances,  we  cannot  see  that 
the  contracts  complained  of  are  against  public  policy, 
or  that  the  complainants  have  been  damaged,  if  the 
charges  on  their  goods  were  reasonable.  The  bill  con- 
tains no  allegation  that  the  charges  made  against,  and 
paid  by  the  complainants  were  unreasonable.  Without 
such  an  averment,  there  has  been  no  damage.  The  i 
third   ground   of  demurrer   was,  therefore,  well   taken, 

Affirm   the   decree   with   costs. 
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Baqan  &  Buffet  v.  H.  M.  Aiken. 

ScPREMB  Court  Practice.  Diaiiimdi^  iiywuiioa  bUl.  Banand,  Upon 
the  diamiesal  of  au  injunction  bill  by  decree  of  Ihia  court,  the  in- 
junction bond  being  conditioned  Co  pay  sucli  cobIb  and  damages  aa 
the  court  may  order,  the  defendant  if  entitled  to  a  reference  to  ascer- 
tain the  damages,  for  wliich  purjioae  (he  cause  will  be  remanded  to 
the  chancery  court. 


FROM    HAWKINS. 


Appeal  from  the  Chancery  Court  at  Rogersville.  H. 
C.  Smith,  Ch. 

Shields  &  Shields,  Kyle  &  McDermott  and  J. 
B.   Heiskell   for   complainants. 

W.  P.  Gillenwaters  and  A.  D.  Hufpmaster  for 
defendant. 

Cooper,   J.,   delivered   the   opinion    of  the  court. 

The  bill  in  this  case  having  been  dismissed  at  this 
term  upon  demurrer,  the  defendant  moves  the  court  for 
judgment  against  the  Gomplaiuants,  and  their  sureties, 
on  the  injunction  bond  executed  in  accordnnoe  with  the 
fiat  of  the   chancellor   granting   an    injunction. 

The  bill  prayed  that  an  injunction  i.'fsue  lo  restrain 
and  inhibit  the  defendant  "from  charging  on  the  goods 
shipped  to  complainants  any  higher  rate  thnn  5^  cents 
per  hundred  pounds,  and  from  discri minuting  in  his 
charges  on  freights  transported  over  his  road  in  favor 
of  other   merehouts   and   against   complainants"" 
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The  ohancellor  directed  the  injunctiou  to  issue  upon 
the  complainants  executing  bond  with  good  security 
in  the  Bum  of  one  thousand  dollars,  conditioned  as 
the  law  directs.  The  bond  was  given  conditioned  for 
the  payment  of  all  such  costs  and  damages  as  may 
be  awarded  and  recovered  against  the  complainants  in 
any  suit  or  suits  which  may  be  hereafter  brought  fur 
wrongfully  suing  out  said  injunction,  and  shall  more- 
over abide  by  and  perform  such  orders  and  decrees  as 
the  court  may  make  in  this  cause,  and  pay  such  costs 
and  damages  as  the  court  may  order.  The  u^iiat 
condition  of  the  bond,  when  a  judgment  is  not  en- 
joined, is  prescribed  by  the  Code,  sec.  4439,  sub  sec. 
2,  "to  pay  costs  and  damages  awarded  by  the  chan- 
cery court  in  dismissing  the  bill."  And  this  condi- 
tion ie  substantially  contained  in  the  last  clause  of 
the  condition  of  the  bond  as  above.  And  by  Code, 
sec.  4442,  the  damages  may  be  ascertained  by  the 
court  in  which  the  cause  is  heard  and  bill  dismissed, 
upon  reference  to  the  clerk  and  master,  or  upon  an  issue 
of  fact   made   up   and   tried   se   other  issues  of  fact. 

The  decree  of  this  court  is  the  decree  which  the 
chancery  court  should  have  mnde,  and  did  actually 
make  in  this  case,  and  is,  within  the  meaning  of  the 
statute,  the  decree  of  that  court.  The  defendnnt  is 
entitled  to  his  reference  to  ascertain  the  damages,  mA 
for  this  pur[>osc  the  cau^c  will  be  remanded  to  tbc 
chancery   court   for   proceedings   accordingly. 
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In  The  Matter  of  Akdeew  Johhsos's  Estate. 

Appeai..  Inierlomlon/  order.  After  decree  Bxing  the  basts  of  Eux^onnt  in 
an  adminiBlration  tiuit  is  Bubmilled  to  &ad  account  taken  thereon,  an 
appeal  does  not  lie  from  an  interlocutor;'  order  recommiUing  the 
account,  but  onl;  from  a  final  decree. 


FBOM    QEtEENE. 


Appeal  from  the  Chancery  Court  at  Greeneville. 
H.  C.  Smith,  Ch. 

J.  P.  &  J.  K.  Shields  for  complainant. 

Robinson  &  Maloney  and  R.  M.  Barton  for  re- 
spondents. 

Fbeeman,  J.,  delivered  the  opioion  of  the  court. 

On  examioatioB  of  the  record  Tre  find  that  there 
was  a  decree  rendered  on  regular  hearing  of  the  issue 
made  in  the  pleading  between  the  parties,  settling  the 
rights  of  the  parties,  and  an  account  ordered  involving 
atl  the  matters  ,necessary  to  a  complete  settlement  of 
the  estate.  The  clerk  made  a  mosF,  voluminous  re- 
port, which  was  excepted  to  by  both  complainant  and 
respondents. 

A  number  of  exceptions  going  to  the  whole,  and 
to  various  items  of  the  account,  were  sustained,  and 
the  whole  re-committed  to  the  master  for  another  re- 
port. It  is  true  several  items  were  definitely  settled 
40— VOL.  9. 
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hy  the  chancellor,  and  in  this  form  would  come  into 
the  next  report,  but  the  reference  would  include  these 
even. 

The  question  of  compensation  debated  before  us  is 
specifically  re- referred  to  be  rejiorted  upon,  and  what 
shall  be  reasonable  compensation  to  Andrew  Johnson, 
Jr.  The  court  gave  specific  directions  as  to  re-taking 
the  account  covering  the  whole  ground,  and  from  this 
decree   the   apjwal    is   prosecuted. 

It  is  not  a  debatable  question  that  no  appeal  under 
our  law  will  lie  from  such  a  decree.  The  decree 
malcing  the  reference  originally  was  very  general,  hut 
was  intended  to  and  did  embrace  all  matters  involved 
in  the  settlement  of  the  estate,  and  required  a  final 
account,  preparatory  to  a  final  decree.  From  this  an 
appeal  lay  by  permission  of  the  chancellor.  But  no 
other  appeal  lies  until  a  report  is  made,  and  decree  on 
it  final ;  otherwise,  we  would  now  settle  directions  for 
the  report  on  this  appeal,  and  then,  if  complete,  and 
decree  on  it,  another  appeal  would  lie;  and  so  we 
might,  and  would  probably  have  two  appeals  instead 
of  one.  In  fact  the  practice,  it  permitted  in  this 
case   might   involve   several    more   appeals. 

We  have  no  authority  to  take  cognizance  of  this 
case,  as  it  now  s lands,  aud  the  appeal  must  be  dis- 
missed  as   improvideutly  granted.     Costs  by  respondents. 
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Thomas  J.  Lane  b.  Geo.  E.  Jones  et  al. 

1.  PutTNERSiiiF.     Prior  equity  o/parfner.     Diemlved  fii-m.     A  paxtner  in  a 

dinsotved  tirm  has  a  lien  on  partnemhip  realtv  for  the  amount  due 
him  on  ^neral  Bettlemetit  of  the  partnenthip  account,  superior  to  tha 
execution  lien  of  iiost-diasolution  credilorg  of  another  member  of 
the  firm,  though  it  hud  been  diaaolved  fur  five  years,  and  tlie  title 
stood  in  Che  name  of  the  individual  membera  of  the  firm. 

2.  SA-ME.     Failure  of  Selllemeni   And  this  livn  will  prevail  when  there  was 

a  parol  agreement  of  partial  aettlement,  bv  which  the  other  membera 
were  to  convey  the  realty  to  the  creditor  member  of  the  firm,  bnt 
failed  to  complete  the  conveyance. 

3.  Saue.     Extent  of  parliterthlp  oeenanl.    This  lien  extends  not  only  to  in- 

debtedness arising  from  inequality  of  capital  contribnted,  but  aUo  of 
personal  account  with  the  lirra. 

4.  TBANaFER  TO  FEDERAL  CoDRT.    AiaoioU  incolved.    Two  non-resident 

defendants,  whose  aertral  claims,  each  lenw  than  S500,  are  enjoined  in 
the  same  suit,  cannot,  bj  assignment  of  one  to  the  other  pending 
the  suit,  unite  them  in  one,  and  thus  obtain  the  right  to  a  transfer  of 
the  cause  tu  the  Federal  Court  on  the  ground  that  the  amount  in- 
volved between  complainant  and  one  of  them  is  over  $500. 


FROM    GREENE. 


Appeal     from     the    Chancery     Court    at   Greene ville. 
E.  C.  Reeves,  Sp.  Ch. 

H.  H.  Inoersoll  for  complainant. 

Robert  M,  McKee  for  defeudante. 

Freeman,  J.,  delivered   the   opinion   of  the   court. 

This   bill   is   filed   to   enjoin  the  sale  of  a  store-house 
and   lot,   aad   to   assert   a   superior   equity   of   complain- 
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ant  to  the  same  on  substantially  the  following  state  of 
£ict8: 

In  1865,  complainant,  with  Jones  and  Marsh,  went 
into  the  mercantile  bueinees  in  the  town  of  Greeneville, 
under  the  style  of  Jones,  Marah  &  Co.  Complainant 
put  in  aa  his  capital  the  lot  on  which  the  store  now 
stands,  at  $1,200,  and  $1,000  in  cash.  The  others 
paid  their  capital  probably  in  cash — the  capital  being 
$4,400.  The  firm  continued  in  business  until  1875, 
when  it  was  dissolved  by  mutual  consent.  Jones  and 
Marsh  took  the  stock  of  goods  valued  at  $4,000.  Com- 
plainant was  to  have  the  store- house.  The  assets 
of  the  firm  being  left  under  control  of  the  other 
members  to  collect  and  pay  debts.  These  assets 
amounted  to  about  $9,000  in  notes,  accounts  and  jndg- 
ments,  of  which  $5,000  was  estimated  good.  The  debts 
amounted  to  between  $1,500  and  $2,000.  It  is  charged 
that  on  the  dissolution,  the  other  two  partners  owed 
the  complainant  about  $3,000,  arising  out  of  differences 
in  their  accounts  with  the  firm — they  both  having 
£imilies   to   support,   and   complainant   not. 

The  firm  has  never  been  settled  up  as  appears,  nor 
was  there  any  further  adjustment  of  its  matters,  than 
as  stated,  except  an  agreement  that  the  other  two 
should  convey  and  release  their  interest  in  the  store- 
house and  lot,  to  complainant.  They  are  shown  to 
have  prepared  a  deed  for  this  purpose,  which  was 
signed  by  the  parties,  but  never  delivered — and  Marsh 
dying,  probably  in  a  \year  after  the  dissolution,  the 
deed  cannot  now  be  effectuated,  and  so  this  arrange- 
ment  has   failed. 
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Having  &iled  to  get  the  title,  the  property  has 
been  levied  upon  for  the  individual  debts  of  the  other 
partieB,  that  is  on  what  is  claimed  as  their  undivided 
share.  To  enjoin  this  sale,  and  have  an  account  as- 
certaining the  amount  due  the  complainant  as  partner, 
and  assert  his  superior  lien  on  this  property  is  the 
object   of  this   bill. 

There  is  no  question  that  the  property  was  part- 
nerahip  realty — so  treated  by  the  parties,  and  bought 
for   this   purpose. 

Assuming  the  partnership  to  have  been  simply  dis- 
solved, and  the  transaction  not  to  have  been  a  sale 
of  a  partner's  interest,  and  that  the  partnership  account 
is  still  unsettled,  there  can  be  no  question  the  com- 
plainant has  the  right  to  have  the  partnership  account 
taken,  and  the  balance  due  him  from  the  other  part- 
ners  ascertained,    if  any. 

We  take  it  to  be  settled,  too,  that  each  partner 
has  a  lien  on  all  the  partnership  property  on  dissolu- 
tion, for  settlement  of  any  balances  found  due  on  taking 
the  partnership  account,  and  this  is  superior  to  the 
right  of  a  creditor  of  any  individual  member  of  the 
6rm:     2    Head,   84. 

The  agreement  by  which  this  property  was  to  ba 
conveyed  having  fiiile<l,  it  stood  precisely  as  it  stood 
before  the  agreement,  as  partnership  property,  and  sub- 
ject to  partnership  liabilities,  burdened  with  partner- 
ship liabilities. 

This  being  so,  it  follows,  that  the  partnership  ac- 
count must  be  taken — balance  ascertained — and  any  sum 
found   due   complainant   is  .a   prior    lien    on    this    prop- 
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erty,  and  the  creditors  of  the  iDdividual  member  can 
only  take  any  surplus  that  may  be  found  due  their 
debtor. 

The  chancellor  erred  'in  confining  the  acoonnt  to 
capital  put  in  by  the  parties.  The  whole  account 
must   be   taken   in  order   to   nscertain   net  balances. 

On  or  about  the  time  of  the  hearing,  after  the  case 
had  been  remanded  from  this  court,  an  appeal  from 
the  decree  of  the  chancellor  overruling  a  demurrer,  a 
petition  was  filed  to  transfer  the  case  of  one  of  tie 
petitioners   to   the   Circuit   Court   of    the   United   States. 

The  debt  of  the  petitioner  claimed  in  the  plead- 
ings, was  something  over  $300,  but  there  was  another 
creditor  defendant,  who  is  stated  in  the  petition  to 
have  assigned  his  judgment  a  month  before,  to  the 
petitioner,  the  two  debts  making  over  $500.  The 
chancellor  refused  to  transfer,  and  we  think  correctly. 
The  Federal  courts  can  take  jurisdiction  of  claims  of 
$500,  or  over,  exclusive  of  costs.  Complainant's  claim 
on  the  recoid  can  alone  be  looked  to  to  ascertain  this 
fact,  and  not  rights  obtained  afler  the  commencement 
of  the  suit.  The  claim  of  the  other  party  still  stands 
on  the  record  in  his  own  name :  See  Jurisdiction  U. 
8.   Courts,    by   Curtis,    124,    125. 

This  being  so,  it  follows,  the  Federal  courts  had 
no  jurisdiction  of  the  sum  claimed  by  the  party  on 
the  record,  and  the  ease  was  not  one  where  there 
was   shown   a   right   to   the   transfer   sought. 

The  chancellor's  decree  will  be  modified  as  indi- 
cated, and  case  remanded  to  be  proceeded  in  according 
to   this   opinion.       Costs   paid   by   respondents. 
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1.  Agency.     G'hiH  Jailh  to  prinripiil.     An  agent  who  agrees  to  take  the 

■unney  of  hU  princi|jal  and  Joan  it  to  gnoii  parties,  oiiistloau  it  in 
fact ;  he  cannot  use  tbe  nionej  himself,  and  paj  the  principal  with 
the  note  of  a  third  pcixon  bused  on  a  diftorent  consideration,  without 
adviaing  hita  of  the  tncXa, 

2.  Samb.     Hepudintinn  by  prindpat.    A  principal,  who  receive?  from  his 

agent  Itie  note  of  a  third  person  under  (he  belief  that  it  belongs  to 
him  as  his  property,  is  not,  upon  a  biibseiguent  di»<covery  of  tbe  facts 
and  prompt  repudiation,  to  he  charged  with  the  note  becaUKe  he  did 
not  KUe  uiK>n  il  to  the  first  terms  of  imirt  held  thereafter. 

3.  SA-MB.    •Same,     Inraimrinl  comfwrt.      Depiiiiujv  in  pleadinn  vnnolieed. 

Where  the  principal,  after  rt-ceiving  from  the  agent  tbe  note  of  a 
third  person  under  a  mistake  of  fact,  recovers  judgment  uiion  the  note 
and  then  files  a  bill  thereon  (o  reach  equitable  axects,  and  afterwards, 
upon  discovering  the  truth,  files  an  amended  and  supplemental  bill 
in  that  cnuBC,  bringing  the  agent  before  the  court,  repudiating  his 
act,  and  seeking  to  hold  him  individually  liable  for  the  debt,  while 
insihling  oi  the  Barae  time  upon  the  relief  sought  in  the  original  hill, 
and  the  agent  suEiwei^  to  the'iiierilH,  without  objecting  to  the  form  of 
suit  or  M'tliug  up  the  defeuHu  of  rnliiicaLiiin  by  reason  of  the  course 
pursued,  the  prineipal  will  be  entitled  to  relief  under  the  bill  repu- 
diating the  ncl  of  the  agent.  The  amended  and  suppleniental  bill 
filed  under  such  circumstauees  is,  in  substance,  an  original  bill  upon 
a  different  cause  of  action,  and  if  the  defendant,  without  objection, 
goes  to  trial  on  the  merits,  must  be  treated  ax  Huch. 
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Appeal  frotn   the  Chancery  Court  at   Knoxville.     W. 
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CoRN'ICK  &,  CoRXiCK  for  com|)laiiiaiit. 
H.  H.  Tayi^r  for  respoDOenls. 


K^OXVILLE: 


Cooi'ER,   J.,   delivered   the   opioion   of  the   court. 

Tiie  ovigiiiat  and  first  amended  and  supplemental 
hills  in  this  case  were  filed  hy  Scott,  as  a  judgment 
creditor  of  the  defendant,  W.  H,  Turley,  upon  a  re- 
turn of  execution  nulla  bona,  to  reach  the  equitable 
interest  of  the  dehfor  in  certain  real  and  personal  as- 
setfl  in  which  the  other  defendants  were  interested. 
The  second  amended  and  supplemental  bill  made  John 
B.  Turley  a  party  defendant  and  sought  to  reach  prop- 
erty alleged  to  be  in  his  hands  belonging  to  the  debtor. 
Before  process  issued  on  this  bill,  it  was  further 
amended  by  stating  facts  upon  which  the  compliinuit 
claimed  that  John  B.  Turley  was  liable  to  him  for 
the  full  amount  of  the  del)t  on  which  he  had  recov- 
ered judgment  against  W.  H.  Turley.  On  final  hear- 
ing, the  chancellor  dismissed  the  bills  so  far  as  they 
sought  to  hold  John  B.  Turley  liable  as  the  principal 
debtor,  but  declared  the  complainant  entitled  to  relief 
to  the  extent  of  the  nt  t  f  W.  H.  Turley  in  cer- 
tain equitable  t  and  d  d  accounts  for  the  pur 
pose  of  ascerta  g  th  t  nt  f  bis  interest.  Fwm 
this  decree,  tl  m|  1  na  t  b  leave  of  the  chancel- 
lor, prayed  ant  bt  n  d  n  ajpeal  before  tiiking  the 
accounts. 

The  principal  contest  is  over  the  liability  of  the 
defendant  John  B,  Turley  directly  to  the  cumplainjnt 
for  the  whole  del)t  claimed.  John  B.  Turley  and  W. 
H.  Turley  are  brothers,  and  John  B.  Turley  married 
the  sister  of  the  complainant,  Scott.  John  B.  Turley 
came   to    Knoxville    about    the    year     1870,     and    Seott 
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seema  to  have  followed  him  shortly  afterwards,  residing, 
when  not  abseat  on  trips,  wliicb  he  appears  frequently 
to  have  made,  in  the  house  of  John  B.  Turley  as  a 
member  of  his  family.  Sometime  towards  the  close  of 
the  summer  of  1873,  complainant,  having  $3,000  on 
deposit  in  a  bauk  at  Xnoxville,  and  tieiog  about  to 
leave  the  city  for  an  uncertain  period,  entrusted  the 
money  to  John  B.  Turley  to  loan  for  him.  Turley 
himself  says  that  he  told  complainant  he  would  make 
it  yield  him  ten  per  ceni  per  annum,  and  agreed  to 
take  it  and  do  with  it  just  what  he  did  with  his  own 
money.  He  repeats  in  his  deposition;  "The  only 
agreement  was  that  I  was  to  take  the  money  and  loan  it 
to  good  parties,  and  do  with  it  just  as  I  would  with 
my  own."  He  did  loan  the  money  to  merchants  at 
Atlanta  on  call  at  the  rate  of  one  per  cent  a  month. 
It  was  recalled  and  paid  into  bank  on  December  20, 
1873,  to  the  credit  of  John  B.  Turley,  and  was  drawn 
out  by  him  on  his  checks  for  various  sums  between 
that  date  and  February  26,  1874,  the  largest  check 
being  for  $1,000  on  January  8,  1874.  He  concedes 
that  all  of  these  checks,  except  the  one  last  mentioned, 
were  drawn  for  his  own  benefit,  and  tiie  money  used 
by  him  for  his  own  purposes.  His  recollection  is,  he 
says,  that  he  drew  the  money  himself  on  the  large 
check,  and  handed  it  to  W.  H.  Turley  in  Francisco's 
store  on  Gay  street,  loaning  it  to  him  with  the  un- 
derstanding that  he  was  to  pay  ten  per  cent  interest. 
On  November  1,  1876,  upon  a  settlement  between  the 
two  brothers  of  some  of  their  transactions,  \V.  H. 
Turley   gave   John   B.    Turley    his   note  for  33,207,  and. 
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at  the  reiiiicst  of  hia  brother,  executed  his  note  to  ihc 
compluiuant  ut  90  days,  witli  interest  at  the  mte  uf 
ten  per  eeiU  for  J3,605.  These  notes  were  given  for 
the  balance  of  del>t  then  found  to  be  due  I'rom  W. 
H.   to   John    B.   Turley. 

The  answer  of  the  defiiidant,  John  B.  Turlcv,  ron- 
tains  tiie  following  statements:  "It  is  true  com])lain- 
ant  was  in  Knoxville  on  diver?  occasions  between 
August,  1873,  and  April,  1877,  but  as  respondent  re- 
members and  believes  he  never  once  inquired  about 
his  money,  or  how  it  was  secured.  Respondent  nn 
several  occasions  mentioned  the  money  to  bim,  and  tilii 
him,  if  he  wanted  it,  he  could  nt  any  time  get  it  liy 
calling  for  it,  but  he  expresaeil  no  des'ire  to  call  it 
in,  and  so  the  matter  stood  for  nearly  four  year--" 
Early  in  the  month  of  April,  1877,  the  Coramenbl 
Bunk  of  Knoxville,  in  wliich  the  complainant  had  a 
deposit  of  about  34,500,  failed,  and  complainant  csill""' 
npon  defendant,  John  B.  Torloy,  for  the  money  iil": 
in  bis  hnnds.  Thereupon,  John  B.  Turley  handed  to 
him  the  note  of  W.  H.  Turley  of  November  1,  IS'ii, 
for  ?3,C05,  as  tbc  form  in  which  he  then  held  it.  The 
complainant  took  the  note  without  comment..  He 
applied  to  W.  H.  Turley  for  tlie  money,  whicli  Iw 
promised  to  pay  at  certain  times  designated.  Not  com- 
plying  with  his  promises,  complainant  brought  suit  If 
the  February  term,  1878,  of  the  court,  and  recovcrtii 
judgment  on  0<;tober  8,  1878.  for  $4,304.12.  Tbu 
original  bill  was  filed  on  Dec-oniber  6,  1878.  Thf 
last  amended  and  su|)plemental  bill  was  filed  July  !'. 
1880,    upon    tlie    allegcil    recent    discovery    of   the   fa"i 
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that  John  B.  Turley  had  never  loaned  to  W.  H.  Tur- 
ley any  part  of  the  complainant's  money,  and  that  the 
note  of  $3,605  was  given  for  the  pre-existing  indebt- 
edness of  W,  H.  to  John  B.  Turley.  The  recent 
diecpvery  of  the  fact,  if  it  be  a  &ct,  is  not  denied, 
nor  dots  the  defendant,  John  B.  Turley,  claim  that  he 
did  directly  loan  to  the  defendant,  W.  H.  Turley, 
more  than  $1,000  of  the  complainant's  money.  And 
even  the  loan  to  this  extent  is  expressly  denied  by 
W.   H.  Turley. 

In  the  year  1871,  John  B.  Turley  loaned  to  W. 
H.  Turley  over  $10,000,  and  early  in  1874  the  two 
entered  into  partnership  in  the  business  of  a  tannery. 
On  Xovember  ],  1876,  they  made  a  settlement  of  the 
loan  transaction,  by  which  W,  H.  Turley  was  brought 
in  debt  to  John  B.  Turley  in  the  sum  of  85637.63. 
To  this  sum  was  added,  according  to  John  B.  Turley, 
81248.37,  but  according  to  W.  H.  Turley,  $1234.37, 
and  the  two  notes  of  that  date,  the  one  payable  to  John 
B.  Turley,  and  the  other  to  the  complainant,  were 
given  for  the  gross  sum.  The  sum  of  the  two  notes 
exactly  corresponds  with  the  figures  as  given  by  W. 
H.  Turley,  whose  statement  is  doubtless  the  correct 
one.  John  B,  Turley  says  that  the  sum  added  to 
the  balance  found  in  the  loan  transaction  consisted  of 
tlic  $1,000  of  complainant's  money  loaned  by  him  to 
W,  H.  Turley  on  January  8,  1874,  with  interest  at 
the  rate  of  ten  per  cent  per  annum.  W.  H.  Turley 
denies  that  John  B.  Turley  ever  loaned  to  him  any  of 
complainant's  money,  and  says  that  in  their  settlement 
John    B.   Turley   claimed    that    the   item  in  question  was 
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money  of  the  cotnplaioant's  used  by  him,  John  B. 
Turley,  in  the  tannery  business.  And  John  B.  Tar- 
ley  admits  that  the  greater  part  of  the  complainant's 
money  which  he  did  use  was  used  in  that  business. 
The  testimony  of  the  two  brothers  is,  therefore,  directly 
in  conflict  on  this  point.  Neither  is  impeached,  and 
it  becomes  important  to  ascertain  which  one  is  sus- 
tained by  other  evidence  or  by  the  circumstances.  Tlie 
burden  of  proof  is  on  John  B,  Turley.  He  testifies 
that  W.  H.  Turley,  at  the  time  of  the  alleged  loan, 
said  that  he  borrowed  the  money  to  pay  a  debt  to 
the  Masonic  Lodge,  and  be  introduces  a  witness  who 
proves  that  W.  H.  Turley  was  a  surety  on  a  note 
to  the  Lodge,  on  which  he  had  made  several  pay- 
ments, both  before  and  after  January  S,  1874,  and 
that  he  paid  thereon,  January  9,  1874,  $397.35,  the 
next  nearest  payment  being  three  months  thereafter. 
On  the  other  hand,  is  the  striking  fact  that  the  in- 
terest on  the  item  of  $1,000  included  in  the  settle- 
ment falld  short  of  the  interest  which  would  then  have 
been  due  upon  a  loan  of  that  amount  on  January  8, 
1874,  at  the  rate  of  ten  per  cent  per  annum,  by  the 
interest  of  over  three  months  if  we  take  the  figures 
-of  John  B.  Turley,  and  of  over  five  months  if-  we 
take  the  obviously  more  correct  figures  of  W.  H. 
Turley,  Moreover,  John  B.  Turley  admits  the  use 
of  com  plaio ant's  money  in  the  tannery  business,  and 
might  naturally,  in  a  settlement  with  his  brother,  ask 
him  to  assume  a  part  of  the  amount  thus  used.  The 
weight  of  evidence  is  in  favor  of  the  version  of  W. 
H.   Turley,       At    any     rate,     John     B,   Turley    fails  to 


SEPTEMBER  TERM,  1882.  637 

Scott  «.  Turiey. 

show  satia&otorily   a.   loan  of  any  of  complainant's  funds 
to  W.  H.  Turley. 

The  question  then  is  whether  John  B.  Tarley,  after 
liaving  made  himself  personally  liable  for  the  complain- 
uit's  money  by  using  it  himself,  instead  of  loaning  it, 
can  relieve  himself  by  handing  over  to  the  co  m  plain - 
uit  the  note  of  a  third  person  given  for  a  pre-existing 
indebtedness  to  him,  the  agent,  without  laying  before 
bis  principal  all  the  facts?  In  his  answer,  John  B. 
Tarley  assumes  the  position  that  as  he  was  authorized 
to  do  with  the  complainant's  money  just  what  he  did 
with  his  own,  and  as  he  had  virtually  loaned  his  own 
money  to  his  brother  by  extending  the  time  of  pay- 
ment, he  might  treat  the  complainant's  money  as  loaned 
ia  the  same  way.  His  learned  counsel  has  made  no 
KQch  argument.  And  it  is  obvious  that  an  agent  who 
agrees  to  take  the  money  of  his  principal  and  ''  loan 
it  to  good  parties,"  must  loan  it  in  fact.  He  cannot 
use  the  money  of  his  principal  himself,  and  then  pay 
the  principal  with  the  note  of  his  own  debtor  growing 
out  of  an  independent  transaction,  without  advising  him 
of  the  faot.  The  utmost  good  faith  is  required  be- 
tween the  parties  occupying  the  fiduciary  relation  of 
principal  and  agent.  It  is  equally  clear  that  a  prin- 
cipal, who  receives  the  note  of  a  third  person  from 
his  agent  under  the  belief  that  it  belongs  to  him  as 
his  property,  is  not,  upon  a  subsequent  discovery  of 
the  facts  and  a  repudiation  of  the  act  of  the  agent, 
to  be  charged  with  tlie  amount  of  the  note  because 
he  did  not  bring  suit  'upon  it  to  the  first  terms  of 
court    held    thereafter.       Por    that    would   be   to   reward 
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the  agent  for  liia  own  wrong.  In  this  case,  the  cora- 
plainant  was  living  at  the  house  of  John  B.  Tnriey, 
and  acting,  as  the  proof  shows,  with,  if  not  un<1er  his 
advice.  The  pecuniary  condition  of  his  brother  was 
probably  known  by  John  B.  Turley,  and  certainly  after 
January  2,  1878,  when  he  took  from  him  an  assign- 
ment  of  all   his   personal  effects. 

The  J)oint  relied  upon  by  the  counsel  of  John  B. 
Turley,  and  upon  which  the  chancellor  disniissed  the 
bill  60  far  as  it  sought  to  charge  bim  individually,  is 
that  the  complainant,  by  his  conduct,  ratified  the  acts 
of  the  agent  after  he  became  aware  of  all  the  facts. 
The  counsel  insists  that  in  the  very  bill  seeking  to 
charge  hts  client  personally,  the  complainant  is  al») 
pursuing  his  remedy  against  ,\V.  H.  Turley.  Aud  the 
&cl  is  undoubtedly  so,  whether  the  conclusion  sought 
to  be  deduced  by  the  counsel  is  correct  or  not.  The 
complainant,  in  his  final  addendum,  prays  for  the  same 
relief  as  prayed  for  in  the  previous  bills,  "aud  for  all 
other  and  necessary  relief"  And  the  entire  caui^e  has 
been  since  prosecuted  as  if  the  complainant  was  en- 
titled to  relief  as  a  judgment  creditor  of  W,  H.  Turley, 
B8  well  as  relief  against  John  B.  Turley  individually. 
During  the  progress  of  the  suit,  one  piece  of  property 
sought  to  be  reached  by  the  original  bill  after  satis- 
fying prior  liens,  was  9old,  and  the  surplus  proceeds 
of  sule  over  the  prior  lien  debts  were  paid  into  court, 
and,  on  complainant's  motion,  paid  out  to  him  or  his 
counsel.  The  case  is  one,  therefore,  where  the  com- 
plainant, while  expressly  repudiating  the  act  of  his 
agent   in   his   last   bill,   and   seeking   direct  relief  againi^t 
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bim,  is  also,  upon  the  previous  proceedings  en  forcing 
the  riglite  acquired  under  the  act  which  he  is  repudi- 
ating. We  have  the  anomaly  of  antagonistic  rights 
being    prosecuted    in    the   same   suit. 

This  anomaly  grows  out  of  the  neglect  of  the  set- 
tled rules  of  chancery  pl<^adiag  and  pructice.  The  ad 
dendum,  as  I  have  called  it,  to  the  SRcond  amended 
and  supplemental  bill,  is,  in  substance,  an  originul  bill, 
based  upon  an  entirely  different  cause  of  action  from 
that  of  the  other  bills  of  the  series.  It  was  what  in 
common  law  pleading  would  be  called  a  departure  from 
the  party's  rase,  and  for  that  reason  clearly  demurrable: 
WiUiamg  V.  Winam,  5  C.  E.  Green,  392;  Sto.  Eq. 
PL,  sec.  339,  616.  But  no  demurrer  was  filed.  The 
defendants,  John  B.  and  \V.  H.  Turley,  who  were  the 
only  proper  parties  to  the  last  bill,  the  latter  upon 
the  averments  tending  to  show  collusion  between  the 
brothers,  filed  their  answer,  in  which  they  make  no 
allusion  to  the  defense  now  relied  on.  John  B.  Tur- 
ley has  tacitly  acquiesced  in  the  complainant's  claim  to 
double   relief. 

The  general  rule  undoubtedly  is  that  a  princijMii,  in 
order  to  hold  his  agent  liable,  must  promptly,  upon 
the  facts  coming  to  his  knowledge,  repudiate  the  act, 
and  notify  the  agent  that  he  looks  to  him  for  his 
money;  and  that  if  the  (irincipal,  after  knowledge  of 
the  act,  avail  himself  of  its  advantages,  be  will  be 
bound  by  it:  Walker  v.  Walker,  7  Baxt.,  2G0;  8.  C. 
5  Heis.,  425;  Williama  v.  Slorm,  6  Cold.,  203;  FoH 
v.  Coker,  11  Heis.,  579.  A  qualilication  of  these  gen- 
erd   rules,   in  proper   case^,    is    that   acts   of  ratification 
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to  be  sufEcient  must  be  80Di«thing  by  wbich  a  party, 
by  relying  on  them,  baa  been  prejudiced:  Dougkaday, 
V.  Orowell,  3  Stocbt.,  201.  And  the  rules  themselves 
can  wareely  apply  when  the  principal  has  already  re- 
pudiated   his   agent's   act   by   suit. 

Id  the  case  before  us,  the  principal,  in  igoorance 
of  the  trulh,  bad  proceeded,  upon  the  basia  of  the 
validity  of  the  act,  to  recover  judgment  upon  the  note 
received  from  the  agent,  and  to  enforce  the  execution 
of  the  judgment  out  of  the  equitable  assets  of  the 
debtor;  and  then,  when  advised  of  the  truth,  in  tlie 
same  suit  brings  in  the  agent,  expressly  repudiates  the 
act,  and  asks  for  relief  against  him.  While  be  is 
pressing  his  suit  against  the  agent,  he  is  also,  the 
agent  not  objecting,  striving  Uy  collect  the  judgment. 
If  be  had  tiled,  as  proper  practice  required,  an  inde- 
pendent original  bill  against  the  agent,  which  the  latter 
bad  answered  without  setting  up  the  defense  of  ratifi- 
cation, it  is  clear  that  no  evidence  would  have  been 
admissible  of  acts  of  ratification.  Can  the  rule  be  dif- 
ferent where,  without  objection,  the  litigation  if  em- 
bodied iu  the  same  suit,  and  no  defense  of  ratification 
is  made  by  the  agent?  The  court  must  presume,  in 
such  case,  that  the  original  litigation  is  continued  for 
the  benefit  of  the  agent.  The  priucipaP  has  promptW, 
upon  acquiring  knowledge  of  the  facts,r*by  direct  legal 
proceedings,  notified  the  agent  that  he  repudiates  his 
act,  and  looks  to  him  for  redress,  and  has  continuously 
pressed  his  suit.  This  was  an  ^election  to  repudiate, 
enforced  at  once  by  suit.  What  be  had  previously 
done   was   in    ignorance    of   his  rights.       What   he  may 
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have  subsequently  done  could  not  avoid  the  repudia- 
tion, and  must  be  treated  as  done  for  the  benefit,  and 
with  the  conseut  of  the  agent.  The  latter  cannot  be 
prejudiced  by  it,  for  if  complainant  fails  to  reach  equi- 
table assets,  he  alone  is  liable  for  costs,  and  if  he 
realizes  anything  it  will  enure  to  the  benefit  of  the 
defendant.  And  the  latter,  if  held  personally  liable, 
will  be  entitled  to  be  subrogated  to  the  benefit  of  the 
judgment  and  proceedings  thereon,  and  to  an  assign- 
ment thereof  upon  payment  of  the  ret-ovrry  had  against 
him.  The  chancellor  erred  in  not  giving  complainant 
the   relief  sought   ageiuRt   John   B.   Turley. 

The  chancellor  granted  the  complainant  all  the  relief 
he  was  entitled  to,  nnlese  it  may  be  in  the  naatier  of 
the  Cocke  land,  bought  by  John  B.  Turley,  but,  in 
view  of  the  liability  of  John  B.  Turley  for  the  entire 
debt  of  the  complainant,  it  is  unneceasary  to  consider 
that  branch   of  the   case. 

The  decree  will  be  reversed  so  far  as  it  dismissed 
the  bill  seeking  relief  against  John  B.  Turley  individ- 
ually, and  a  decree  will  be  rendered  in  favor  of  the 
complainant  against  the  defendant,  John  B.  Turley,  for 
the  amount  of  the  W.  H.  Turley  note,  treated  as  the 
amount  of  complainant's  money  then  in  his  hands, 
with  interest  at  the  rate  of  «*  per  cent  per  annum,  or, 
at  the  option  of  the  complainant,  with  the  money  of 
the  complainant  which  came  to  his  bands,  with  inter- 
est at  the  rate  of  Hx  per  cent  per  annum  from  the 
date  of  the  conversion.  The  chancellor's,  decree  will 
be  in  other  respects  affirmed.  The  defendant,  John  B. 
Turley,  will  be  entitled  to  the  benefit  of  any  collec- 
41_vni..  9. 
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tioiis  made  from  W.  II.  Turley  by  baviog  the  same 
cre<lited  on  the  dfscree  now  rendered  apiainRt  him.  and 
to  an  assigument  of  ihe  jiidgment  against  W.  H.  Tiir- 
ley,  and  all  rights  then  attached  to  it.  upon  payment 
o(  complainnnt's  decree  now  rendered.  The  defendant, 
John  B.  Tiirley,  wiil  })ay  the  co^ts  of  this  court,  the 
costs  of  the  Ctftirt  below  to  nwait  the  coming  in  of 
the   re|ioPts   oniered. 


I'KTITIO.S-    TO    RKHEAH. 

Th(!  petition  tor  rehearing  suggests  tliat  the  opinion 
overlooks  the  testimony  of  both  Scott  and  Tiirley  to 
the  effect  that  in  June  or  July,  1876,  Tiirley  notilied 
8cott  that  the  money  was  ready  tor  him,  and  that 
Scott  told  him  to  count  up  tlie  interest,  and  ketp  it 
loaned  as  long  as  it  was  all  right.  The  opinion  does 
not  undertake  to  set  out  all  the  evidence,  nor  did  the 
judge  who  ]>repared  the  opinion  overlook  the  particular 
evidence.  Ii  eould  nut  possil>ly  change  the  admitted 
fact  that  all  of  the  consideration  of  tlie  W.  H.  Turley 
note  to  Scott,  unless  it  be  the  $1,000  item  with  in- 
terest,  was   an   old   debt   of  W.   H.  to  John  B.  Turley. 

The  evidence  bearing  Ufwn  the  $1,000  item,  sl- 
though  not  referrtd  to  by  counsel  in  hia  original  brief, 
was  not  overlooked  by  the  court.  The  memory  of 
W.  H.  Turley  was  doubtlese  in  fault  as  to  time  of 
payment  of  the  note  of  the  Musonic  Ijodge.  The  mem- 
ory of  John  B.  Tiirley  is  no  better  in  several  in- 
stances   disclosed    by   the   record.      The  bank   account  of 


SEPTEMBER  TERM,  1882.  643 

Scott  V.  Turley. 

W.  H.  Turl«y  on  the  8lh  of  January,  1874,  cuts  both 
waya,  for  it  shows  no  deposit  of  any  sum  borrowed 
on  that  day.  The  evidence  referred  to  is  insufficient 
to  change   the   conclusion    reached. 

The  opinion  holds  that  Scott  is  not  liable  for  any 
loss  occasioned  by  his  treating  the  note  as  his  property 
in  ignorance  of  the  facts,  especially  as  he  was  acting 
with,   if  not  under   the   advice   of  defendant. 

No  new  argument  or  authority  is  presented  on  the 
question  of  ratification,  which  was  carefully  considered 
before   the   opinion    was   delivered. 

We  do  not  think  Scott  is  entitled,  after  being  al- 
lowed to  repudiate  the  act  of  hie  agent,  and  to  hold 
him  liable  for  the  whole  debt,  to  pursue  so  much  of 
the  other  parts  of  the  suit  as  sought  to  reach  prop- 
erty in  his  hands  in  which  W.  H,  Turley  had  an 
interest.  The  prosecution  of  the  suit  so  far  as  it 
sought  to  reach  other  property  of  W.  H.  Turley  was 
sustainable   as   being   for  the  interest  of  John  B.  Turley. 

The   petitions   are   therefore   disallowed. 
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State  ex  rtl.  W.  A.  Anderson  v.  C.  B.  Gossett. 

Elxctioh  Cont^.  Fiux  of  TtturoM.  An  action  which  undertakes  to  go 
behind  the  certilicate  of  (he  returning  officer  of  an  election  bj  (he 
people,  ifl  B  contest  of  the  election  within  the  meaning  of  our  ntatute^ 
and,  in  the  caae  of  the  office  of  sheriff,  mast  be  oommenoed  and  tried 
under  the  Code,  sec.  889,  and  not  under  the  Code,  sec.  3409,  <(  M7. 


FROM    KNOX. 


Appeal  from  the  ChaDcery  Court  at  Knoxville. 
W.  B.  Stalet,  Ch. 

Webb  &  McClung,  Hendebson  &  Jouholmon  aod 
H.  H.  Ingersoll  for  relator. 

H.  R.  GiBsos  aod  Lewis  Tillman,  Jr.,  for  re- 
epondeat. 

CooPEK,   J.,   delivered   the   opiaion   of  the   court. 

On  August  5,  1880,  ao  election  was  held  in  Kdoi 
ooanty  for  the  office  of  sheriff,  the  relator,  Andersoo, 
and  the  defendant,  Gossett,  being  the  opposing  candi- 
dates. On  the  9th  of  the  same  month,  the  old  sheriff, 
whose  duty  it  tvus  to  hold  the  electioD,  declare  the 
result,  and  deliver  to  the  person  elected  a  certificate  of 
his  election  (Code,  sees.  839,  864,  874),  gave  to  the 
defendant  a  certificate  that  he  had  been  elected  sheriff 
of  said  county  for  the  ensuing  term  of  office,  "iie 
having  received  a  majority  of  all  the  votes  legally  cast 
at  Baid  election  for  said  office,  as  duly  appears  from  a 
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comparison  of  the  polls  by  me  this  day  made  in  the 
courtrhonse  in  Knoxville,  in  pursuance  of  law."  Oa 
the  first  day  of  September  following,  the  defendant 
presented  his  certificate  to  the  county  court,  and  was 
induct«d  into  office.  Two  days  thereafter  the  present 
bill  was  filed,  under  the  provisions  of  the  Code,  seo. 
3409,  et  aeq.,  in  the  name  of  the  State  on  the  rela- 
tion of  Anderson  against  Gossett,  as  a  usurper  of  the 
office,  to  have  the  relator's  right  to  the  office  declared, 
and  to  recover  from  the  defendant  on  behalf  of  the 
relator  the  fees  and  emoluments  received.  The  de- 
fendant demurred  to  the  bill  upou  the  ground,  among 
other  causes,  that  it  showed  on  its  face  that  the  de- 
fendant had  received  the  certificate  of  election  from  the 
proper  returning  officer,  and  been  inducted  into  office, 
that  the  bill  sought  to  content  the  election  by  going 
behind  the  official  return  and  having  a  recount  of  the 
vote,  and  that  the  provisions  of  the  Code,  under  which 
the  bill  was  filed,  expressly  forbid  such  a  contest  where, 
a  was  the  case  with  the  office  of  sheriff,  the  validity 
of  the  election  might  be  otherwise  contested  under  the 
Code.  The  chancellor  overruled  the  demurrer,  but 
with  leave  to  the  defendant  to  rely  upon  the  matters 
thereof  in  his  answer,  which  was  done.  Upon  final 
hearing,  the  chancellor  granted  the  relief  sought  except 
as  to  the  recovery  of  the  fees  and  emoluments,  which 
he  was  of  opinion  must  be  recovered  in  another  suit. 
Both  parties  were  dissatisfied,  and  have  brought  the 
decree   before   us   for   revision. 

The   bill   proceeds   upon    the   ground  that   the  relator 
was    elected     sheriff    by    a    majority   of  votes,   "as   ap- 
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peared  from  the  face  of  the  returns  of  the  election," 
and  was  entitled  to  the  certificate  of  election.  And 
the  first  point  to  be  considered,  raised  by  the  demur- 
rer, is  whether  the  provisions  of  the  Code  under  which 
the   bill   is   filed,   authorize   such   a   contest? 

By  the  Code,  sec.  889,  jurisdiction  is  conferred  upon 
the  circuit  court  to  hear  and  determine  all  contests  of 
the  election  of  sheriffs.  By  the  Code,  sees.  3409. 
3411-3413,  a  suit  may  be  brought  by  bill  in  equity, 
by  the  attorney-general  for  the  district  or  county,  in 
the  name  of  the  State  on  the  information  of  a  relator, 
against  the  offending  party,  "whenever  any  person  ud- 
lawfnlly  holds  or  exercises  any  public  office  or  fran- 
chise within  this  State,  or  any  office  in  any  cor|iorafion 
created  by  the  laws  of  this  State."  Section  3419  is: 
"Whenever  the  action  is  brought  against  a  person  for 
usurping  an  of&ce,  in  addition  to  the  other  allegations, 
the  name  of  the  person  rightfully  entitled  to  the  office, 
with  a  statement  of  his  right  thereto,  may  be  addeti, 
and  the  trial  should,  if  practicable,  determine  the  right 
of  the  contesting  parties."  Section  3423  is:  "The 
validity  of  any  election  which  may  be  contested  onder 
this  Code  cannot  be  tried  under  the  provisions  of  this 
chapter." 

The  right  which  a  party  hiis  in  an  office  is  an  ia- 
corporeal  right,  and  is  enforced  by  a  civil  proceeding. 
The  contest  would  be  between  individuals  as  to  the 
right  to  exercise  the  functions  and  enjoy  the  emolu- 
ments of  the  office.  And,  in  a  contest  over  the  office 
of  sheriff,  it  has  been  said  that  such  contests  are  tried 
without   the   State    being  a   party    or    represented,    and 
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do  not  full  within  the  provisions  of  the  Code,  sec. 
3409,  et  8eq.,  providing  for  cases  where  a  party  un- 
Jawfiilly  usurps  an  office.  The  reason  given  was,  that 
section  34:23  tbrbids  the  trial  under  those  provisions  of 
tbe  viilidity  of  any  ele<:tion  which  may  he  contes<ted 
otherwise  under  the  Code:  Borirty  v.  Griffith,  1  Ileis., 
4.v;;  Omuer  v.  Conntr,  8  Baxt.,  11;  Ltn-h  v.  Wol- 
kin-<,  3  ficn,  174,  and  f-ee  ^taU  v.  JfeCotiiifll,  3  Lcr, 
3;i5.  Tl  e  learned  jinl^^ed  who  deliverwl  the  ojiinion 
of  tlic  court  in  the  first  of  tl.ese  ciises,  nuuiiffstly 
takes  for  5;rnnted  thiit  a  c<>niest  of  "thf  validity  of  an 
eleoiion"  of  the  last  nanied  Bection,  means  the  Siime 
a^  a  ciuite.-it  of  tlie  eleelion  under  the  Code,  sei',  88Ji. 
Ad(I  he  construes  tlie  two  sections  tojrether  as  niean- 
injr  that  as  "all  contests  of  the  election  of  slieriffa" 
must  he  heard  and  determined  l>y  liie  conrt  iiuder  sec. 
8»9,  any  coiTtest  of  the  phction  of  slierills  canm't  he 
tried  nndcr  the  pnivisions  of  section  -">409,  el  w/.  This  ' 
construeticui  was  adopted  in  t!ie  otiier  c^i.-es  nited,  and 
can  H-.ircely  admit  of  serious  doulit.  The  intention  of 
the  Ive;rist  ituro  was  to  have  only  one  contest  over 
plpriions,  and  ttiat  the  contest  shoidd  l)e  had  in  the 
forum  upon  whieli  the  jurisdiction  w:i.-  expressly  con- 
ferred. Tlie  provision*,  of  the  Code,  se<-.  ;M09,  tt  sfq., 
might  he  construed  to  give  an  additional  remedy,  aud 
sci'tion  .'U23  war,  inserted  to  exclude  sucli  a.  condusion. 
Tlie  dis,sentin!j  opinion  in  the  State  v.  Wrtf/lii,  10 
Heis.,  tiikes  a  different  view,  and  arj^ues  th;\t  the 
remedies  are  concurrent.  The  jud;je,  who  delivered  the 
opinion  of  the  court,  adopts  the  more  ohvious  construc- 
tion that  the  jurisdiction  nn.Ier  section  <S89  is  exclusive. 
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but  argues  tlint  a  bill  tiled  under  sectioD  S409,  based 
upon  tlie  returns  as  made,  does  not  dispute  tbe  valid- 
ity of  ihe  election,  and  is,  therefore,  not  a  contest  of 
tlie  flection.  It  is  in  this  view  only  a  struggle  over 
tiie  jirhii'i  facie  case  which  entiilea  the  apparently  suc- 
cessful |)arty  to  the  certiRcate  of  election,  leaving  the 
"contest  of  the  election"  to  be  made  by  a  separate 
suit  ill  the  circuit  court.  The  result  would  be  one 
suit  for  the  form  and  another  for  the  substance,  the 
lutter  being  ]>ostponed  until  the  protracted  litigation  of 
the  former  had  terminated.  The  argument  of  the  opiu- 
ion  does,  moreover,  assume  that  tlie  court,  in  determ- 
iuing  the  pHma  Jade  right  to  the  cci-tificate  of  elec- 
tiou,  may  (;0  behind  the  certificate,  and  look  at  the 
original  returns  upon  which  the  returning  officer  acted. 
Tbe  ease  did  not,  however,  require  a  consideration  of 
this  point.  The  opinion  itself  shows  that  the  com- 
missioner of  registration,  who  was  then  the  returning 
ofBqer,  compared  the  polls,  and  summed  up  the  rei^ult, 
which  showed  the  electiuu  of  the  relator  by  a  ma- 
jority of  176  votes,  and  thereupon  made  out  a  certifi- 
cate of  election  for  Ihe  relator,  but  for  some  inies- 
plained  reason  never  delivered  it.  The  opinion  further 
fihows  that  shortly  thereafter,  the  commissioner  made 
his  returns  of  the  election  to  the  county  court,  show- 
ing that  the  relator  bad  received  a  majority  of  176 
votes,  and  marked  opposite  his  name  the  word  "elected." 
In  a  day  or  two  thereafter  the  relator  appeared  before 
the  county  court,  produced  the  official  returns  which 
had  been  filed  by  the  commissioner,  and  demanded  lo 
be   inducted    into   ofGce.       The   matter  was  continued  hy 
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the  court,  and,  nu  the  day  of  its  final  action,  the 
commissioner  presented  to  the  court  a  paper  which 
he  styled  an  amended  return,  and  was  permitted  to 
file.  By  this  retitrn,  he  undertook  to  tbrow  out  the 
vote  of  the  tenth  ward  of  the  city  of  Memphis,  for 
the  reason  that  there  was  no  voting  place  legally 
established  therein.  He  only  threw  out  the  vote 
of  this  ward  in  the  case  of  the  sheritf's  election,  al- 
lowing it  to  stand  as  to  the  other  county  ofScers, 
It  is  obvious  upon  these  facts  that  the  commissioner 
had  declared  the  result  of  the  election,  returned  that 
result  with  the  returns  to  the  county  court,  whose 
duty  it  was  to  induct  the  person  elected  into  office, 
in  effect  declaring  the  relator  elected,  and  actually  pre- 
pared a  certificate  of  the  election  of  the  relator.  He 
had  exhausted  his  powers,  and  the  subspquent  return 
vias  not  only  a  nullity,  but  upon  its  face  a  pulpable 
fraud  both  because,  being  a  mere  ministerial  officer,  he 
had  no  power  to  throw  out  votes  properly  returned, 
and  because  the  reason  given  for  the  act  would  have 
thrown  out  the  vote  as  to  the  other  county  officers 
elected  at  the  same  time,  which  was  not  done.  Ac- 
cordingly,'  this  court  held  "that  the  extraordinary  con- 
duct of  the  officer  in  registering  the  vote  of  the  tenth 
ward  was  an  arbitrary  usurpation  of  power;  that  hia 
powers  were  exhausted  by  his  first  computation  and 
certificate  thereof  to  the  relator,  and  that  all  his  sub- 
wquent   action    was    without   the    warrant   of  law." 

The  decision  of  the  court  was,  therefore,  that  the 
commissioner,  as  the  returning  officer,  had  found  that 
the  returns   showed    that  the   relator   was  elected  sheriff. 
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and  had  mndc  a  eertifioate  of  the  fact  to  the  relator, 
and  (h;it  his  subsequent  nets  were  simply  void.  It 
was  not  necessary  to  go  i)cliind  his  return  and  certifi- 
cate. The  enurt  merely  aseerttiineil  the  true  return, 
instalh'd  the  iwrson  entitlctl  under  it,  and  removed  a 
UBUrpor,    who   had    no   leyal   certificate. 

The  authorities  are  uniform  tliat,  ext^jit  in  a  direet 
proceeding  to  try  the  title  to  the  o)Iici>,  the  correet- 
nesji  of  the  deisision  of  the  returning  (ifhrcr  cjtnncit  \<f 
called  in  (jueHtion:  McOrary  Ijhw  of  Elect.,  j^ec.  221: 
Cooley  Const.  Lim.,  788,  It  \»  one  thing  to  apcer- 
taiu  that  decision,  and  another  thinj;  to  ira|>each  it. 
To  go  hehind  it  is  to  contest  llic  election,  and  such 
a  contest,  in  the  ciise  nf  a  shcriif,  must  be  made 
under   the   Code,   sec.    fiSSi. 

The  decree  helow  must  he  reversed,  the  demurrer 
of  the  ilefcudant  to  tlic  liilt  .«ustainc<l,  and  the  bill 
dismissed  with  costs  of  this  court  and  the  chancery 
court. 
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James  Allen  v.  The  State. 

1.  Appeal.     N<i,  /mm  tmler  after  eonvirliim.     Ko  ajijiciil  lies  trnm  an  order 

of  the  trial  court  providing  for  the  safe  ciintiidy,  within  the  jiirisdic- 
tion  of  the  court,  of  a  jirLioner,  convieted  of  one  oflonse,  for  trial  of 
another  otTeiiHu  of  which  lie  Klandtt  iDdicted  in  the  same  court. 

2.  Sentence.    Sanpemiim  nf.     And,  it  HeeniH,  the  court  maj  euspcnd  the 
u  of  the  judgment  of  conTiction  for  thi«  purpose. 


FJiOM    GREEyE. 


Appeal  in  error  from  the  Circuit  Court  of  Greene 
county.      K.   Hacker,  J. 

W.  F.  Yardlky  and  L.  L.  Lawrence  for  plain- 
tiff in    error. 

Attorney- General  Lea  for  the  State. 

Cooper,  J.,    delivered    the   opinion   of   the   iMiurt. 

On  October  13,  1882,  the  plaintiff  in  error  was 
found  guilty  of  larceny  by  a  jury,  and  judgment  was 
rendered  in  accordance  with  the  verdict.  On  the  next 
day,  an  entry  was  made  on  the  niinnles  of  the  court 
to  the  effect  that  the  attorney- general,  the  defendant 
beiog  at  the  bar  in  proper  person  aa  well  as  by  at- 
torney, moved  the  court  to  "suspend  the  judgment," 
which  was^  accordingly  done,  until  the  next  term.  The 
entry  recites  as  the  reason  for  this  action,  that  it  ap- 
peared  to   the   court   "  from   the    record    and   the   trans- 
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actions  in  open  court  in  this  cause  and  in  the  other 
cause "  of  an  indictment  against  the  prisoner  for  the 
grand  larceny  of  a  horse,  that  the  latter  indictmeot 
was  found  on  October  11th,  and  the  indictment  on 
■which  defendant  stood  convicted  on  October  12,  1882j 
that  the  trial  of  the  first  indictment  was  continued 
until  the  next  term  by  the  defendant;  and  that  the 
defendant  went  to  trial  upon  the  second  indictment, 
but  withdrew  his  plea  of  not  guilty  after  the  exami- 
nation of  the  first  witness,  whereupon  the  jury  assessed 
his  punishment  to  four  years  in  the  penitentiary,  and 
judgment  was  rendered  accordingly.  The  entry  recites 
that  the  court,  being  of  opinion  from  these  facts  that 
the  judgment  should  be  suspended  until  the  next  term 
in  order  that  he  might  be  tried  on  the  other  indict- 
ment, suspends  the  judgment  accordingly.  To  the  ruling 
of  the  court  in  sustaining  the  motion  of  the  attorney- 
general,  and  su6i)ending  the  judgment,  the  defendant 
excepted,  and  prayed  an  appeal  in  the  nature  of  a  writ 
of  error  from  the  judgment  of  suspension  which  was 
granted. 

The  trial   court  may   suspend     the    execution    of   its 
judgment,  in   a   proper   case:     Allen   v.  State,    M.   &  Y., 
274;     Full3   V.   State,    2   Sneed,    232;     WItitney  v.    StaU, 
C    Lea,     249.       In     the     first  of    these     cases,   after   the    I 
rendition   of  a  judgment  upon  a   verdict   of  manslaugh- 
ter,  there   was   an   entry   upon  the  minutes  to  the   effect    l 
that  the   defendant   moved   the  court  to  suspend  the  ex- 
ecution  of   the   judgment   until   the    next   term,   and   to    I 
take   bail   for   his   appearance,   to   the  end  that  he  might    I 
apply   to   the   governor   for    pardon,    which    motion   was 
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overroled,  and  the  defendant  prayed  an  appeal,  wliich 
was  granted.  This  court  was  of  opinion  that  the  entry 
thos  made,  and  the  matter  thereof  were  no  part  of  the 
record,  not  having  been  made  such  hj  a  bill  of  ex- 
ceptions. In  tliat  view,  the  entry  in  the  case  before 
118  is  no  part  of  the  record,  and  cannot  be  noticed. 
Bat  if  it  were  otherwise,  the  Criminal  Code,  sections 
5228,  5273,  5274,  provides  for  the  trial,  conviction  and 
punishment  of  a  defendant  for  several  distinct  offenses, 
the  punishment  of  imprisonment  in  one  case  to  com- 
mence at  the  end  of  the  term  in  another.  The  trial 
court  has  the  authority  to  retain  the  prisoner  within 
its  jurisdiction,  and  provide  for  his  safe  custody  until 
he  oan  be  tried  for  each  of  several  offenses  of  which 
he  may  stand  indicted.  No  appeal  lies  from  an  order 
made  for  these  purposes. 
Appeal  dismissed. 


KKOXVILLE: 
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B.  J.  McDoSAi.D  et  al.  v.  RoBEitT  LrsK  et  af, 

E^riTABLE  E-TOPPEi-  RcMiale  in  deed.  Iwii^Mait  dtvTiplii/n.  The  re- 
filal  of  »  (iei^d  exoepliug  out  of  ilie  i;oiivevancc  lands  embraced 
tln-TL-iQ  miiKl,  to  work  iin  et^toppel,  be  as  dcBnite  and  dewriplive  sa 
■TB  required  by  law  in  a  deed  of  eonveyaiioe,  either  by  their  presence 
in  the  deed  relied  on  aR  an  estoppel,  or  \>y  a  reference  to  nnotherin 
which  they  are  sufficiently  set  out. 


FBOSI    HAMILTON. 


Appeal  from  the  Chuncery  Court  at  Cliatlanooga. 
W.  M.  Bradford,  Ch. 

R.   M,    Bartos   for   complainants. 

M.  H.  Clift  and  Key  &,  Richmond  for  respood- 
enta. 

Turkey,   J.,   delivered    the   opinion   of  the   court. 

Complainants  were  sued  in  an  action  of  (>jectmeDL 
in  the  circuit  court  of  Karoitton  county.  They  filed 
this  bill  to  enjoin  that  aotion,  charging  that  they  are 
the  heirs  at  law  of  John  Patterson,  who  held  under 
a  deed  from  Moses  MoSpadden.  That  John  Hackett 
conveyed  to  Moses  McSpadden  in  1809,  That  the 
title  papers  from  McSpadden  to  John  Patterson  have 
heen    lost,   etc. 

Amongst  other  things,  they  pray  that  such  title 
papers  "  be  discovere<l  and  set  up  and  established." 
"That   the    deed    from   Hackett   to   McSpadden    be  cor- 
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reeled  BO  &fl  to  read  in  the  line  called  for  next  befora 
the  closing  line  north  45°  west,  instead  of  45°  east,  to 
the  foot   of  the   mountain." 

The  answer  iidmits  a  deed  from  Hackett  to  McSpad- 
Jen,  but  denies  any  conveyance  by  McSpadden  to  John 
Patter&on,  and  none  is  shown  to  have  ever  existed. 
■  The  defendants  filed  a  number  of  titip  paijers,  and 
complainants  insist  that  allhougli  they  have  failed  to 
show  the  title  papers  claimed  by  their  bill,  the  de- 
fendants are  estopped  to  deny  their  existence  by  recitals 
in  their  own  evidences  of  title,  especially  in  the  deed 
of  Josiah  Panforth  to  McClung  and  Corsby.  The  lan- 
;juage  of  that  deed  relied  upon  as  au  estoppel,  is  us 
lollows:  "The  following  tract  of  land,  excluding  there- 
from the  lands  hereinafter  described  as  being  reserved, 
the  said  tract  coutaiuing  twenty  thousand  acres,  be 
the  same  more  or  k■^s,  it  being  the  same  tract  of 
land  that  was  granted  by  the  State  of  North  Carolina 
to  Stokly  Donaldson,"  and  then  in  another  portion  of 
the  deed,  "  Reserving  out  of  the  same  such  lands  aa 
are  reserved  by  John  Ilackett  in  his  deed  of  trust 
to  John  Williams,  given  for  the  purpose  of  securing 
to  Charles  McClung  the  jmyment  of  the  sum  or  sums 
of  money  therein  mentioned,  lying  in  that  ])urt  of  said 
land  to  which  the  Indian  title  is  not  extinguiahed,  as 
also, the  further  lollowing  tracts  of  land  conveyed  to  Jo- 
siah  Danfurth  in  trust  to  Robert  Patterson,  supposed 
to  contain  about  tliree  hundred  acres." 

It  is  now  insisted,  "This  proves  that  either  Donaldson 
or  Danforth  executed  a  deed  to  John  Uackell  for  a 
part  of  the   twenty    thousand  acre  grant,  an<l  iliat  Dan- 
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forth  conveyed  to  Robert  Patttrson  a  tract  of  about 
three   hundred    acres." 

Admitting  the  fact  to  be  as  claimed,  still  the  re- 
citals are  not  each  as  will  work  an  estoppel  under  the 
catre  made  by  the  record.  The  reservation  is  of  about 
three  hundred  acres  from  a  grant  of  twenty  thousaad 
acres,  and  in  that  part  of  the  twenty  thousand  acros 
in  which  the  Indian  title  is  not  extinguished.  This 
is  not  such  description  as  would  enable  a  surveyor  or 
any  one  else  to  go  upon  the  granted  lands  and  lay 
off  the   three   hundred   acres. 

The  recitals  to  work  an  estoppel  must  be  as  defi- 
nite and  descriptive  as  are  required  by  law  in  a  deed 
of  conveyance,  either  by  their  presence  in  the  deed 
relied  on  as  estoppel  or  by  reference  to  another  iu 
which  they  are  suiticiently  set  out.  Besides,  there  is 
DO  reference  by  the  deed  of  Danforth  to  any  deed  or 
evidence   of  title   in   John   Patterson. 

As  complainants  have  failed  to  show  the  existence 
and  loss  of  John  Patterson's  title  papers,  or  to  con- 
nect themselves  with  the  title  from  Haokett  to  McSpad- 
den,  they  are  not  entitled  to  the  equitable  relief  prayed 
for.  The  decree  is  reversed,  the  bill  dismissed  with 
costs,   and   the   parties   remitted   to   their   rights   at   law. 


SEPTEMBER  TEEM,  1882. 


HBTlman  «.  Allen. 


Sarah  Hartman,  Adm'x,  tt  al,  v.  James  Allen  d  al. 


FaACDri-ENT  Ootr\-BYANCE.  Dftd  in  Iriat.  A  coDvevance  in  trust  of  all 
the  debtor's  property  (really)  to  nccure  a  debt  of  only  one-third  its 
value,  with  two-and-a-half  years  to  run  before  maturity,  is  fraudulent 
in  law,  though  the  creditor  hare  no  purpose  except  to  seciire  his  debt. 


FROM    GREENE. 


Appeal  from  the  Chancery  Court  at  GreeuevUle. 
H.  C.  Smith,  Ch. 

Robert  M.  McKee  for  complainant. 

H.  H.  Ingbrsoll  for  defendant. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  chancellor 
overruling  a  demurrer  to  complainant's  bill.  The  al- 
legations in  Bubstanoe  are,  that  8ome  sis  months  before 
the  filing  of  the  hill,  to-wit,  on  the  21st  of  August, 
1880,  complainant,  as  the  personal  representative  of 
William  Bader,  recovered  two  judgments  against  the 
defendant,  James  Allen,  in  the  aggregate  for  something 
mote  than  $1,000,  upon  ^hich  executions  had  been 
issued  and  returned  nulla  bona,  on  the  2d  of  March, 
1881. 
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On  the  27th  of  January,  1881,  said  Allen  convejed 
to  D.  R.  Britton,  as  trustee,  two  tracts  of  land,  worth 
in  the  aggregate  $15,000,  to  secure  to  the  defendant, 
B.  I".  Ernest,  the  payment  of  two  notes,  of  date  the 
26th  of  January,  1881,  one  payable  to  hira  as  admin- 
istrator of  Peter  Ernest,  deceased,  for  $3,453.54,  the 
other  payable  to  him  as  admioistrator  of  N.  W.  Ernest, 
deceased,  for  $1,015,  and  both  due  at  one  day.  That 
the  deed  conveyed  all  the  property  legally  owned  by 
said  Allen,  out  of  which  his  creditors  could  have  their 
debts  satisfied.  The  deed  secured  uo  other  debts  ex- 
'  cept  those  specified  to  Ernest,  and  left  unsecured,  be- 
sides the  debts  to  complainant,  a  security  debt  for 
more  than  $1,000,  and  another  debt  of  about  8600, 
and  perhaps  other  debts.  In  the  language  of  the  bill, 
"  the  deed  secures  to  said  James  Allen  two  years  and 
six  months  from  the  date  thereof,  within  which  to  pay 
said  secured  debts,  and  in  case  of  failure  at  the 
expiration  of  the  time,  the  trustee  is  to  advertise  and 
sell. 

It  is  charged  that  the  purpose  of  the  defendant 
Allen,  in  the  execution  of  the  deed,  was  to  hinder 
and  delay  conyilainants  and  his  other  creditors.  As 
to  Ernest,  the  bill  says :  "  Complainants  not  being  fully 
advised,  do  not  now  expressly  charge  that  said  Ernest 
had  knowledge  of  the  fraudulent  purpose  of  James 
Allen,  but  he  is  required  to  answer  on  oath."  And 
it  is  charged,  upon  the  lacts  above  stated,  that  the 
deed   is   fraudulent    in   law. 

The  bill  was  filed  on  the  19th  of  March,  1S81,  in 
less    than    two    months    after    the   deed    was    executed. 
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It  prays  that  the  deed  be  set  aside  and  the  laad  at 
once  sold.  The  prayer  of  the  bill,  as  first  filed,  was 
to  have  prooeeds  applied  first  to  Ernest's  debts,  but 
tkia  was  amended  so  as  to  pray  for  priority  over  Er- 
nest. The  bill  prays,  in  the  alternative  that  the  relief 
first  prayed  for  cannot  be  granted,  that  Allen's  inter- 
eat  or  equity  in  the  land  be  sold  subject  to  the  deed 
of  trust,  or  that  the  cause  be  retained  in  court  until 
the  maturity  of  the  deed  of  trust,  and  the  deed  then 
foreclosed.  It  is  not  insisted  that  the  demurrer  of 
the  defendant  Allen  should  be  maintained.  As  to  him, 
it  is  admitted  that  the  bill  at  all  events  makes  a  case 
for  the  sale  of  the  property  subject  to  the  deed  of 
trust  or  of  Allen's  equity  of  redemption,  and  therefore 
the  demurrer   as   to   him   was   properly   overruled. 

But  as  to  Ernest,  it  is  argued  that  the  bill  does 
not  charge  him  with  a  participation  in  the  fraudulent 
purpose  of  Allen,  and  that  it  does  not  make  a  case 
of  fraud  by  construction  of  law;  that  the  only  case 
made  for  relief  is  for  a  sale  of  Allen's  interest  in 
equity  in  the  land  subject  to  the  deed,  and  for  this 
purpose   Ernest   is   not   a   necessary   party. 

There  is  no  sufficient  charge  of  fraud  in  fact  against 
Ernest  to  require  him  to  answer,  but  the  question  is, 
whether  the  bill  makes  a  case  of  fraud  by  construction 
of  law.  The  delay  of  two  years  and  six  months  of 
itself  would  not  ordinarily  be  regarded  as  unreasonable, 
but  the  bill  charges  that  the  property  conveyed  em- 
braced all  that  the  debtor  legally  owned,  subject 'to 
his  debts,  and  was  of  value  more  than  three  times 
the  amount   of    the   debts   secured.      Says  the  bill,  one- 
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third  of  the  property  conveyed  would  have  been 
ample  security  for  the  debts.  The  question  is,  whether 
a  deed  of  trust  of  this  character,  securing  to  the  debtor 
the  possession  of  the  land  for  two  yeare  and  six  months, 
does  not  necessarily  hinder  and  delay  the  creditors 
nnreasooably.  Says  Judge  Wright,  in  Doyle  v.  Smith, 
1  Cold.,  21:  "Bnt  it  seems  if  there  be  no  actual  or 
intentional  fraud,  that  this  doctrine  of  legal  fraud  be- 
cause of  excessive  delay  in  closing  a  trust  does  not 
necessarily  apply,  unless  all  or  the  greater  portion  of 
the  property  be  included  in  the  assurance,  and  unless 
also  its  value  be  greatly  or  unreasonably  l>eyond  the 
amount  of  the  debt  to  be  secured.  If  these  dream- 
stances  conctir,  then  the  period  of  indulgence  to  the 
debtor  becomes  important  to  other  creditors,  because 
to  the  surplus  beyond  the  grantee's  claim  they  must 
look   for   satisfaction  of  their   demands." 

Similar  language  is  used  by  Judge  Reese,  in  Ben- 
nett V.  Union  Beunk,  5  Hum.,  617.  He  says:  "If  the 
excess  in  the  value  of  the  property  over  the  debt 
were  considerable  and  the  time  of  the  indnlgence  long, 
the  evidence  of  a  fraudulent  purpose  in  the  face  of  the 
instrument  would  become  greater,  and  that  evidence 
would  become  more  and  more  pregnant  in  proportioQ 
as  the  excess  in  value  were  increased  and  the  time  of 
indulgence  prolonged." 

In  MitcheU  v.  Beat,  8  Yer.,  134,  all  the  debtor's 
property  was  conveyed ;  it  was  twice  the  value  of  the 
de8t,  and  the  time  of  indulgence  was  three  years.  It 
was  held  void,  but  there  was  other  evidence  of  fraud 
in   that  case.       The   possession   of  the   property  was  ex- 


SEPTEMBER  TERM,  1882. 


Hirtman  v,  Allen. 


pressly  secured  to  the  debtors  for  three  years,  and  they 
were  allowed  to  sell  on  three  years'  credit,  with  no 
other  restrictions  than  to  pay  the  proceeds  to  the  tru^ 
tees,  and  there  were  other  advances  by  the  creditors. 
It  has  been  several  times  held  that  a  delay  equivalent 
to  the  law's  delay,  is  not  unreasonable,  and  in  Moane 
d  al  V.  The  Bank  of  Naahville,  1  Head,  526,  it  was  held 
upon  the  facts  of  that  case  a  delay  of  five  years  did 
not  avoid  the  deed,  although  the  property  was  appa- 
rently worth  greatly  more  than  the  debts.  It  was 
said,  however,  not  to  be  unreasonable,  as  the  property 
was  bound  by  judgments  and  executions  to  a  vast 
amount,  and  the  debt  secured  a  very  large  one,  and 
on  the   whole   the   security   was   not   unreasonable. 

It  is  difficult  to  see  why,  upon  the  allegations  of 
this  bill  the  deed  in  question  does  not  necessarily  hin- 
der and  delay  the  unsecured  creditors  unreasonably  as 
to  all  the  land  embraced  in  the  deed,  beyond  what 
would  have  been  ample  security  for  the  debts  embraced 
in  the  deed.  The  debtor  has  no  other  property  upoB 
which  they  can  go.  The  property  conveyed  was  worth 
more  than  three  times  the  amount  of  the  debts  secured. 
The  complainants  ought  to  have  the  right  to  reach  all 
the  land  not  necessary  to  secure  the  trust  debts,  and 
yet  because  they  are  included  in  the  trust  deed  he  is 
delayed  in  this  relief  for  two  years  and  six  months, 
daring   which   time   the   debtor   enjoys   the   property. 

The  only  answer  to  this  is,  that  as  the  trust  prop- 
erty is  land  the  creditor  may  have  the  debtor's  interest 
therein  sold,  subject  to  the  deed  of  trust,  and  this 
remedy   the   creditor   may   have   at   once,  and,   therefore 
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he  is  QOt  hindered  or  delayed.  If  this  be  an  ade- 
quate remedy,  then  the  answer  is  sound,  but  it  is 
evident  that  this  remedy  ia  not  as  effectual  as  if  the 
land  be  unincnmbered,  and  practically  the  incambntnce 
would  generally  operate  to  baffle  and  delay  the  debtor, 
and  besides,  upon  the  same  theory  this  wonid  be  a 
good  answer  to  an  attack  upon  a  deed  fraudulent  in 
&ot.  The  defendant  could  say  to  the  complainant, 
you  are  not  hindered  or  delayed — ^you  can  sell  subject 
to  the  deed. 

Our  conolusion  is,  that  upon  the  allegations  of  the 
bill  the  deed  of  trust  does,  in  law,  operate  to  hinder 
and  delay  creditors.  The  argument  for  the  complain- 
ant seems  to  concede  that  the  defendant  Ernest  may, 
neverthelesa,  be  entitled  to  priority,  but  of  course  we 
decide   nothing   as   to   this. 

The  result  is,  the  decree  of  the  chancellor  overrul- 
ing the  demurrer  will  be  affirmed,  and  the  cause  re- 
manded. The  appellant  will  pay  the  costs  of  this 
court. 
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Will.  Coattrartiiin.  Foatr.  After  providing  tor  the  payment  of  debts, 
etc.,  lestator  direclE  that  his  widow  "shall  control  mj  real  aod  per- 
sonal property  lo  the  beat  advantage  to  raise  and  educate  our  children 
and  to  llse  what  may  be  nece»iary  for  that  purpose;"  also,  "that  mj 
chitdren  shall  be  made  equal  in  the  division  of  my  estate,  real  and 
persona] ;  "  also,  "that  my  children  nhould  all  receive  about  the  same 
in  the  way  of  education,  and  aii  they  arrive  at  age  that  they  be  axsisled 
oat  of  my  estate  what  she  may  think  necessary,  but  not  go  beyond 
what  would  be  their  part,"  with  (Special  authority  to  the  widow  to 
convey  certain  tracts  of  land:  Hdd,  1.  That  the  title  to  lands  did 
not  pa«s  to  all  the  children,  as  tenants  in  common  by  inheritance,  but 
passed  (o  tbem  by  devise ;  and  2.  The  widow,  aa  executrix,  had  power 
to  convej  the  entire  estate  in  any  tract,  under  the  restrictions  imposed 
in  the  will. 


PBOH    OREEyE. 


Appeal  fmm  the  Chancery  Court  at  Greeneville. 
H.  C.   Smith,  Ch. 

RoBiBSON  &  Maloney  and  H.  H.  Ikgbbsolli,  for 
complainant. 

BoBBBT  M.  McKee  for  defendants. 

McFarland,  J.,  delivered  the  opinion  of  the  court 

The  complainant  by  his  bill  claims  to  be  the  cred- 
itor of  the  defeadants,  D.  8.  &  John  K.  Hawkins, 
in  the  amount  of  six  promissory  notes,  executed  by 
them  as  partners,  and  all  due  at  one  day,  all  of  which 
are    exhibited   with   the   bill. 
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Tlip  specific  object  of  the  bill  is  to  subject  the  un- 
divided interesta  or  shares  of  .the  said  D.  S.  &  John 
K.  Hawkins  in  the  Innds  of  their  deceased  father,  Dr. 
Joseph  Hawkins,  and  also  their  interest  iu  a  tract 
purchased  by  his  executrix  after  his  death,  under  the 
power  to  do  m  given  by  the  will.  The  several  tracts 
are  sp.cially  menlioned  and  described,  and  the  position 
is  apstimed  that  as  to  these  lands  Dr.  Hawkins  died 
intestate.  It  is  stated,  however,  that  the  executrix 
had  eonvey'd  two  of  the  tracts  to  soid  Joha  K.  Haw- 
kins, and  he  in  turn  had  conveyed  one  of  the  tracts 
t)  Ezeltiel  Adams  and  the  other  to  S.  C.  Ayres;  that 
the  first  was  really  a  sale  by  the  executrix  to  said 
Adams,  but  the  mode  of  conveyance  referred  to  was 
adopted  to  avoid  the  tcrmH  of  ihe  will.  It  is  charged 
that  the  executrix  had  no  power  under  the  will  to 
make  these  coaveyances,  and  that  Adams  and  Ay  res 
had    notice   of  the   terms   of  the   will. 

The  bill  further  charges,  upon  information  and  be- 
lief, that  said  D.  S.  &  John  K.  Hawkins  have  receipted 
the  executrix  for  large  sums  and  thus  attempting  IQ 
show  that  they  received  their  pro  raia  of  their  Other's 
estate,  and  he  insists  that  this  is  a  part  of  the  scheme 
to  defraud  complainant  out  of  his  debt.  The  execu- 
trix, who  was  the  widow,  and  also  the  other  four 
children  of  the  testator,  and  Adams  and  Ayres,  together 
with  D.  8.  &  John  K.  Hawkins,  were  made  defendants. 
The  specific  prayer  is,  that  the  undivided  shares  of 
said  I>.  S.  &  John  K.  Hawkins  in  the  lands  be  si^b- 
jected    to    complainant's    debts,   and   that  the   deeds   n- 
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ferred  to  be  removed  as  clouds  upon  the  title.  No 
attachiDent   was   prayed   for   or   issued. 

The  executrix  and  the  other  children  answered  and 
made  defense,  but  the  other  defendants  suffered  judg- 
ments  pro    confesao. 

The  decree  of  the  chancellor  granted  the  relief 
prayed  for,  except  that  he  held  that  the  det^ds  of  John 
K.  Hawkins  to  Adams  and  Ayres  vested  each  of  these 
purchasers  with  the  undivided  one-sixth  of  the  said 
John  K.  in  said  tracts  respectively,  but  he  held 
that  said  John  K.  stilt  remained  the  owner  of  an  un- 
dividetl  one-sixth  of  all  the  other  lands,  and  the  said 
B.  S.  is  still  the  owner  of  one-sixth  in  all  the  lands, 
all  of  which  are  ordered  to  be  sold,  if  necessary,  to 
pay  complainant's  debt.  The  executrix  and  in  behalf 
of  herself  and  as  guardian  ad  litem  for  the  three  in- 
fants, have  appealed,  and  D.  S.  &  John  K.  Hawkins 
have   sued   out  a   writ   of  error. 

If  the  decree  was  so  far  finat'  as  to  allow  a  writ 
of  error — as  it  probably  was  not — still  we  think  it 
clear  that  the  question  made  in  behalf  of  said  D.  B. 
&  John  E.  as  to  the  debt^  or  notes  sued  upon  not 
being  due  at  the  filing  of  the  bill,  is  not  well  taken. 
The  notes  are  all  exhibited  with  the  bill,  and  all  ppon 
their  faces  read  "one  day  after  date  we  promise  to 
pay,"  etc.,  which  from  their  date  would  make  them  all 
due  before  the  bill  was  filed,  but  they  all  have  on 
the  lower  left  hand  corners  and  opposite  the  signature 
words  in  this  form,  "due  January  Ist,  1881,"  "due 
January  l^t,  1882,"  etc.,  and  according  to  these  mem- 
oranda, there   was   only  one  of  the   notes   due   when  the 
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bill  was  filed;  but  the  makers  of  the  ootee  allowed 
judgment  pro  confemo  to  be  taken,  and  did  not  make 
the  question  by  answer  or  otherwise,  as  they  might 
have  done,  whether  these  memoranda  constituted  part 
of  the  notes,  as  according  to  the  allegatioos  of  the 
bill  they  did  not:  Hatfield  v.  Griffilh,  1  Lea,  300. 
The  other  defendants  did  make  the  question  in  their 
answer,  but  it  is  a  question  in  which  they  have  uo 
interest.  If  the  decree  below  only  had  the  effect  to 
subject  the  individual  interests  of  the  two  debtors  in 
the  lauds  mentioned  to  complainant's  debt,  without  any 
adjudication  binding  upon  the  heirs  or  devisees  as  to 
the  extent  of  tbose  interests,  it  might  be  said  that  tbe 
other  heirs  and  devisees  would  not  be  affected  by  the 
decree;  but  the  decree  adjudges  that  said  debtors  each 
own  one-sixth  of  all  the  lands,  except  as  to  the  twD 
tracts  as  to  which  John  K.  has  conveyed  his  interest. 
The  decree  does,  therefore,  affect  the  rights  of  the 
other  heirs  and  devisees,  and  the  correctness  of  tbe 
decree  on  this  point  must,  therefore,  be  examined,  and 
the  determination  of  the  question  depends  upon  a  con- 
struction of  Dr.  Hawkins'  will- 
It  is  to  be  inferred  that  at  the  date  of  the  will 
and  at  the  death  of  the  testator,  which  occurred  soon 
after,  bis  children  were  all  under  age.  The  Ist  and 
2d  items  provide  for  the  payment  of  the  funeral  ex- 
penses and  debts.  The  3d  item  is  as  follows :  "  3d. 
That  after  my  debts  are  paid,  my  beloved  wife  Mar- 
tha, so  long  as  she  shall  remain  my  widow,  shall 
control  my  real  and  personal  property  to  the  best  ad- 
vantage  to   raise   and    educate   our   children,  and   to   use 
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what  may  be  necessary  for  that  purpose."  The  4th 
item  provides,  that  the  money  he  may  be  entitled  to, 
srisiog  out  of  a  partnership  with  his  two  brothers,  his 
interest  in  the  lands  of  his  deceased  father,  and  in  the 
lands  of  a  deceased  brother,  and  his  interest  in  another 
tract  specifically  mentioned,  purchased  jointly '  by  him 
and  his  two  brothers,  "be  invested  in  good  lands  for 
my  children."  In  connection  with  this,  the  10th  item 
provides  that  if  the  other  parties  owning  a  joint  in- 
terest in  the  lands  of  his  deceased  father  and  his  de- 
ceased brother,  that  is  to  say,  the  other  heirs,  think 
it  best  to  make  a  private  sale,  and  if  his  two  brothers 
think  it  best  to  sell  the  other  tract  mentioned  in  the 
4th  item,  then  his  executrix  is  empowered  to  join  in  all 
these  sales  and  convey  accordingly.  The  5th  item  is 
as  follows:  "6th,  It  is  my  will  that  my  children 
should  be  made  equal  in  the  division  of  my  estate, 
both   of  the   real   and   personal." 

The  6th  directs  his  lands  to  be  so  farmed  as  to 
improve  them.  The  7th  is  as  follows:  "7th.  It  is 
my  will  that  my  children  should  all  receive  about  the 
same  in  the  way  of  education,  and  that  as  they  arrive 
»t  the  age  of  twenty-one  years  that  they  may  be  as- 
riated  out  of  my  estate  what  she  may  think  necessary, 
but   not   go   beyond   what   would    be   their  part." 

The  8th  directs  that  the  surplus  stock  or  grain  on 
hand  the  next  fall  be  sold,  and  if  not  necessary  for 
carrying  on  the  farm,  the  proceeds  to  assist  in  making 
the  last   payment  for   a   certain   farm. 

The  9th  appoints  his  widow  hb  executrix  "to  carry 
out  my   will,"   but    provides   in   the   ease   of   her  death 
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or  marriage,  that  his  two  sons,  D.  8.  and  John  K., 
if  t-n-enty-one  years  of  age,  together  with  bis  brother 
"William,  shall  be  executors.  This  is,  in  substance,  the 
whole   of   the   will. 

The  answer  of  the  executrix,  filed  in  behalf  of  her- 
self and  the  other  children,  sets  up  that  under  the 
powers  given  her  in  the  will,  and  especially  under  the 
7th  item,  she  did  assist  the  said  John  K.  and  Dudley 
S.,  upon  their  arriving  at  age,  hy  advancing  to  them 
sums  which  they  acknowledge  to  be  their  full  share 
of  the  estate.  Dudley  S.  received  his  share,  §1,700, 
on  or  before  the  10th  of  January,  1877,  which  it  is 
to  be  inferred  was  money  or  personal  property ;  and 
by  the  28th  of  December,  1876,  said  John  K.  had 
received  his  share,  which  included  the  two  pieces  of 
land  conveyed  to  him  sliortly  before.  AH  this  occurred 
before  complainant's  debts  were  created.  Said  parties 
acknowledged  in  writing  at  the  time,  the  receipts  to 
be  in  full  of  their  share  of  the  estate,  and  afler  this 
bill  was  filed,  executed  a  formal  retiuquishment.  The 
answer  denies  all  fraudulent  purpose  in  these  transao- 
tions. 

1st.  We  are  of  opinion  that  the  testator  did  not 
die  intestate  as  to  any  part  of  his  estate.  The  pn- 
gumption  of  law  is  that  his  purpose  was  to  dispose 
of  his  whole  estate,  and  the  will  may  be  so  construed 
SK  to  carry  out  this  purpose.  Whatever  interest,  there- 
fore, Dudley  S.  and  John  K.  took  in  the  estat«,  was 
under   the   will   and    not   as   heirs. 

2d.  The  testator  intended  that  hia  whole  estate 
should   be  Rept   together   and    managed   by  his  executrix 
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•t  least  UDtil  the  oldest  child  should  arrive  at  the  age 
of  twenty-one — and  as  each  child  should  arrive  at  age, 
the  executrix  was  empowered  to  give  or  advance  them 
out  of  the  estate  whatever  ehe  might  think  necessary, 
provided  it  did  not  exceed  their  part  of  the  whole 
estate.  This  is  in  substance  almost  the  language  of 
item  7.  It  is  true  that  the  executrix  is  not  in  terms 
authorized,  in  carrying  out  this  item,  to  convey  them 
any  part  of  the  real  estate.  But  there  is  no  limit 
or  restrictiou  as  to  the  part  or  character  of  the  estate 
ont  of  which  they  are  thus  to  be  advanced  or  assisted 
as  they  arrive  at  age.  The  language  is,  "they  may 
be  assitjted  out  of  my  estate,"  etc.,  and  there  is  no 
reason  to  suppose  that  the  testator  meant  simply  that 
they  might  receive  their  share  of  the  personal  estate. 
It  is  clear  that'  under  this  clause  the  esecutrix  might 
advance  to  the  oldest  child  when  he  arrived  at  age, 
bis  full  share  of  the  whole  estate,  and  to  each  of  the 
others  in  succession — and  tliis  would  in  the  end  com- 
plete the  division  of  the  estate.  It  is  further  clear 
this  "could  not  be  done  without  in  some  way  disposing 
of  the   realty. 

The  record  indicates  that  the  executrix  was  able 
to  advance  one  of  the  sons,  on  his  arriving  at  age, 
his  share  in  money  op  personalty,  but  being  unable  to 
advance  the  other  in  personalty  when  he  became  of 
age  and  called  for  his  share,  she  conveyed  him  part 
of  the  real  estate.  While  the  5th  item  provides  that 
all  the  children  shall  be  made  equal,  no  other  mode 
of  division  is  indicated  than  that  pointed  out  in  the 
7th  item.       The    executrix    ia   by   this   item    given    the 


KNOXVILLE: 


Ualoney  v.  Hawkins. 


power  to  advance  each  one  of  the  children  his  full 
share,  and  this,  if  done,  would  result  in  a  complete 
and  equal  division,  and  for  the  executrix  to  do  this 
she  must  necessarily  have  the  power  to  convey  the 
real  estate  tu  the  children.  The  power  to  do  a  par- 
ticular thing  includes  the  means  by  which  it  is  to  be 
accomplished. 

But  if  it  were  even  doubtful  whether  the  executrix 
has  the  power  to  convey  the  real  estate  to  the  chil- 
dren, she  undoubtedly  has  the  power  to  advance  them 
out  of  the  personalty  to  the  full  extent  of  their  inter- 
eat  in  the  estate,  so  long  as  she  bad  the  means  to 
do  so,  and  consequently  the  one  so  advanced  would 
not   be   entitled   to   a  full   share   of  the   real   estate. 

In  short,  we  hold  that  each  one  of  the  children 
under  the  will  is .  entitled  to  an  equal  share  of  the 
estate  as  a  whole,  and  is  to  be  charged  with  such 
parts  of  the  estate  as  the  executrix  may  have  advanced 
them,  whether  of  real  or  personal  estate,  under  the 
provisions  of  the  7th  clause,  and  the  chancellor  was, 
therefore,  in  error  in  holding  that  John  K.  and  Dud- 
ley S.  were  specifically  eotitled  to  one-sixth  of  the 
lands.  If  the  complainant  had  so  framed  his  bill  as 
to  ascertain  and  appropriate  the  shares  of  his  debtors 
in  the  estate,  that  relief  might  have  been  granted, 
provided  they  had  not  already  received  it,  or  provided 
he  had  shown  that  the  allotment  to  them  of  their 
shares  was  fraudulent.  This  he  has  not  done.  The 
relief  prayed  is  that  said  debtors  be  declared  entitled 
absolutely  and  specifically  each  to  an  undivided  one- 
sixth   in   the    lands    left   by   the    testator,   and   that   the 
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same  be  sold  for  complainant'a  debt,  and  this  relief, 
with  the  modificatioD  before  iodicated,  was  granted. 
This  we  hold  was  error,  and  upon  the  record  as  pre- 
sented the  only  relief  to  which  complainant  has  shown 
himself  entitled  is  a  judgment  against  the  debtors,  with 
an  award  of  execution,  and  the  decree  will  be  accord- 
ingly. 

One-half  of  the  costs  of  this  and  the  court  below 
will  be  adjudged  against  D.  S.  and  John  K.  Hawkins> 
and  the    other   against   complainant. 


L.  W.  McIsTURF  V.  ^y.  W.  WooDHUPP  &  Co.  d  id. 

Homestead.  Ahnndimmait.  Kemovul  from  homestead,  by  one  appointed 
to  the  office  of  jailor  during  tlit;  will  and  pleasure  of  the  sheriff,  to 
the  jnil,  and  oocupntiuii  of  il  for  a  rexidciice  for  a  year,  Ih  not  an 
abandonment  uf  hoinc<<tead. 


FROM    (iREEXR. 


Appeal  from  the  Chancery  Court  at  Greeneville,     H. 
C.  Smith,  Ch. 

H.  H.  Ingersoll  for  complainant. 

B.  M.  McKee  for  defendant. 
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Fbeeuan,  J.,  delivered  the  opinion  of  the  court. 

Woodruff  &  Co.  and  McGaughey,  Sons  &  Co.  had 
judgments  against  complainant  before  a  justice  of  tlie 
peace,  on  which  executions  issued,  which  were  levied 
on  a  small  house  and  lot  in  the  town  of  Greeneville, 
which  has  been  ordered  to  be  sold  by  the  circuit  court 
under  the  levies.  Woodruff  &  Co.'s  judgment  was  had 
July,  1879,  on  a  debt  contracted  in  1877— McGaughey, 
Sons  &  Co.'s  debt  was  created  in  1874,  and  judgment 
in    1877. 

Tbia  bill  is  filed  to  enjoin  the  sale  of  the  lot  on 
a  claim  of  homestead,  based  on  the  following  state- 
ment: The  complainant  is  the  head  of  a  family,  re- 
sided on  the  place  for  ten  years,  but  in  the  latter 
part  of  1878,  or  early  in  1879,  was  appointed  jailor 
of  the  county,  and  removed  to  the  jail,  hard  by,  in 
order  to  give  better  supervision  of  the  prisoners,  as 
he  says,  during  temporary  repair  of  the  jail.  In  the 
meantime  the  house  was  rented  to  a  tenant  from  month 
to  month — complainant  using  a  shop  on  the  lot  as  a 
gunsmith  shop  himself.  He  charges  his  chaoge  of 
residence  was  temporary,  not  intended  to  be  permanent, 
and  he  never  intended  to  abandon  his  homestead.  He 
says  he  intended  to  return  to  his  home  as  soon  as 
the  repairs  were  completed  on  the  jail,  and  that  lie 
did  return  and  occupy  it  during  the  year  1879.  In 
the   meantime   it   had   been   levied   on   by   respondents. 

The  answers  admit  the  facts-  as  stated  in  the  bill, 
except  the  intention  to  return  soon  to  the  homestead, 
but   infist  the   homestead   had    been   abandoned. 
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The  proof  shows  an  occupation  of  the  jail  residence 
for  about  twelve  mouths  as  jailor — and  complainant 
swears  his  intention  was  not  to  abandon,  but  to  retain 
bis  homestead,  as  his  appointment  as  jailor  was  for  no 
definite  period — and  as  we  know,  is  subject  to  the  will 
of  the   sheriff. 

It  seems  to  be  settled  hj  our  decisions,  that  a 
clear  abandonment  in  fact  will  forfeit  the  homestead 
right.  The  case  of  Roach  v.  Hacker,  2  Lea,  635-6, 
was  such  a  case,  where  the  husband  had  left  his  wife 
and  gone  to  Kentucky,  and  the  wife  had  removed, 
leaving  the  mother  of  her  husband  in  charge,  and  had 
remained  in  another  county  for  three  years.  ■  Aban- 
donment is  made  out  by  the  fact  of  leaving  the  pos- 
session, and  the  intention  of  the  party  so  leaving,  the 
latter  to  be  shown  by  the  acts  of  the  party.  We 
think  with  the  chancellor,  there  was  no  abandonment 
in  this  ease — only  a  temporary  vacation  of  the  posses- 
sion, with  intent  to  retain  the  home  and  re- occupy, 
which  might  occur  at  any  time  by  dismissal  from  the 
position   of  jailor. 

Respondents  file  ■  their  answer  as  a  cross-bill,  but 
simply  to  enforce  their  levies — nothing  more.  It  was 
unnecessary.  The  remainder  interest  in  the  homestead 
is  subject  to  the  execution  in  future,  but  has  not  been 
levied   on. 

Affirm   decree   with   costs. 


KNOXVILLB: 
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Thomas  H.  Bbamley  v.  Henby  A.  Wilds  d  al. 


Official  Bonus.  Linbility  of  imrfli/,  Seerft  eoiulitioiui.  Sureties  on  the 
ofiici&I  bnnde  iit  W.  ns  clerk  and  master,  after  due  DOtice  moTed  to  be 
discbnrged.  Vi.  procured  P.  to  sign  his  name  as  &  substitute  suretr, 
on  thp  coDclition  ths.1  otheni  named  would  join.  P.  acknovledged 
the  subttlitule  bond  before  the  chaucrllur,  telling  him  at  the  time  ihlt 
others  would  sign,  but  not  that  his  signature  was  void  unlew  the;  did. 
The  utbent  <lid  not  sign ;  the  bond  wait  approved,  the  former  siireliN 
released,  and  W.  remained  in  office.  Held,  that  P.  was  liable  u 
surety  for  all  defalcations  of  W. after  thedatc of  his  acknowledgment. 


FBOH    OBEE^E. 

Appeal  from  the  Chancery  Court  at  GreeDeville. 
N.  Hackee,  sitting  aa  ChaDcellor  by   intercbange. 

A.  B.  Wilson  for  complainant, 

Robinson  &  Malonby,  A.  H.  Pettibdne  and  A. 
N.  Shown  for  respondents. 

McFaeland,  J.,  delivered  the   opinion  of  the  court. 

Tbe  object  of  this  bill  is  to  recover  of  H.  A. 
Wilds,  former  clerk  and  master  of  the  chancery  court 
at  Greeneville,  and  bis  sureties  od  his  of&cial  bonds, 
certain  sums  of  money  received  by  said  Wilds  under 
the  orders  and  decrees  in  a  former  cause  and  after- 
wards  decreed   to   be   paid   to   complainant. 
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Wilds  was  appointed  clerk  and  master  on  the  19tli 
of  November,  1870,  and  at  that  time  executed  and 
delivered  the  several  bonds  required  by  law,  with  a 
nnmber  of  Bureties,  which  bonds  were  duly  acknowl- 
edged and  approved  and  entered  of  record,  and  Wilda 
inducted   into   otBce. 

Subsequently  two  of  the  sureties,  Elbert  8.  Ripley 
and  Felix  A.  Reeve,  gave  Wilds  notice  to  give  new 
bonds  in  accordance  with  the  provisions  of  the  Code, 
sec.  735  et  aeq.,  so  as  to  release  them.  Id  compliance 
with  this  notice,  the  record  of  the  court  shows  that 
on  the  13th  of  November,  1874,  Wilds  executed  three 
additional  bonds  in  substantial  accord  with  the  statu- 
tory bonds,  with  D.  T.  Patterson,  W.  D.  Williams 
and  Thomas  Weems  as  sureties,  which  were  acknowl- 
edged before  the  chancellor  in  open  court  by  the  ob- 
ligors, approved  by  the  chancellor,  and  entered  of 
record,   and  Ripley   and   Reeve   declared   discharged. 

Wilds  continued  in  office  under  these  several  bonds 
until   the   expiration   of  his   term,   November,    1876. 

The  money  for  which  a  recovery  is  now  sought 
was  paid  to  Wilds  under  orders  and  decrees  pronounced 
in  the  case  of  Thomas  H.  Bramley  (the  present  com- 
plainant) V.  M.  F.  Miller  and  others,  the  date  of  the 
payments  being  as  follows,  to-wit :  July  14th,  1874, 
«400;  December  8tb,  1874,  8220;  and  January  15tb, 
1875,  $200.  Of  these  sums  Wilds  subsequently  ac- 
counted for  $100,  but  fiiiled  to  pay  over  the  remain- 
der, either  to  his  successor  in  office  or  to  complainant, 
who  by  the  final  decree  in  that  cause  was  declared 
entitled   to   the   fund. 
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D.  T,  Patterson,  one  of  the-  siiri>ties  on  the  last 
named  set  of  boads  contests  his  liability  upon  gcvcral 
gronods,  but  principally  upon  the  ground  that  the 
bonds  were  esecnled  and  delivered  by  him  with  an 
agreement  at  the  time  that  he  was  not  to  be  bound 
thereon  until  a  number  of  other  sureties  also  became 
bound,  which  condition  not  being  complied  with,  it  is 
insisted  on  his  belialf  tliat  no  liability  ever  attached 
to  him.  This  defense  is  set  up  by  answer  and  special 
pleas,  and  the  testimony  of  Judge  Patterson,  and  of 
the  presiding  chancellor  Smith,  and  also  Wilds  and 
Williams,  was  taken  in  relation  to  the  facts  transpir- 
ing upon  the  execution  of  said  bonds.  Conceding  for 
the  argument  that  the  official  act  of  the  chancellor, 
showing  the  execntion  and  acknowledgment  of  these 
bonds  in  open  court,  and  the  acceptance  and  approval 
thereof  may  be,  contradicted  by  parol  proof  showing 
the  delivery  of  the  bonds  as  escrows,  only  to  take 
effect  upon  the  conditions  stated,  still  we  think  the 
averments  of  Judge  Patterson's  answer  and  plea,  and 
the  statements  of  his  deposition  &il  in  any  aspect  to 
sustain  the  defense.  If  the  official  act  of  the  dian- 
cellor  can  be  avoided  at  all,  it  must  be  upon  proof 
sufficient  to  set  aside  the  judgment  of  a  court  of  re- 
cord for  fraud :  Sse  Amis  v.  Marks,  3  Lea,  568 ;  Bur 
Jord  V.  Cox,  Ibid,  518.  Judge  Patterson's  statement  in 
his  deposition — which  is  substantially  the  same  as  bis 
answer — is  in  substance,  that  Wilds  applied  to  him  to 
become  his  surety,  telling  him  at  the  time  that  Reese, 
one  of  his  sureties,  had  given  him  notice  to  give  a 
new  bond.      Wilds  told  him  he  expected  to  give  new 
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boods,  with  laeatjf  good  men  id  the  place  of  Reese — 
he  named  over  the  men  he  proposed  to  give,  many 
of  whom  witness  knew  to  be  good  aad  solvent  men. 
Witness  gives  the  names  of  some  of  the  proposed  sure- 
ties, but  the  others  he  had  forgotten,  but  thinks  there 
were  at  least  twenty  solvent  men  named.  He  then 
agreed  with  Wilds  to  become  his  surety  on  the  bonds 
upon  the  condition  that  the  persons  named  should  also 
become  sureties,  and  he  would  not  have  agreed  to  go 
na  the  bonds  on  any  other  conditions.  He  then  asked 
Wilds  if  bis  other  sureties  were  in  town  and  he  said 
he  supposed  not,  but  they  would  be  in  that  day  or 
ibe  next.  Witness  told  him  that  he  was  compelled 
to  return  home  and  would  not  be  in  town  again  dur- 
ing the  term,  but  if  the  chancellor  would  take  his 
acknowledgment  that  morning  he  would  go  on  the 
bonds.  Witness  then  went  into  the  court-house  and 
saw  chancellor  Smith  on  the  bench,  and  told  him  he 
had  agreed  to  become  one  of  Wilds'  sureties ;  that 
there  was  a  number  of  others  to  go  on  the  bonds, 
but  Mr.  Wilds  had  told  him  they  were  not  in  town, 
but  would  be  on  that  day  or  the  next;  he  told  the 
judge  that  he  was  in  a  hurry  to  go  home,  and  asked 
him  as  a  favor  to  take  his  acknowledgment.  The 
chancellor  replied  he  would  do  so,  and  take  the  ac- 
knowledgment of  the  others  as  they  came  in.  Williams 
and  Weems  were  then  in  the  court-house,  and  they 
with  witness  executed  and  acknowledged  the  bonds — 
the  chancellor  at  the  time  saying  to  Wilds,  "as  your 
other  sureties  arrive,  bring  tbcm  in  and  I  will  take 
their    acknowledgments,"       Wilds    replied     in    substance 
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that  he  would  do  so— witness  theo  immediate];  left. 
He  says  in  sabstanoe  elsewhere,  that  he  left  with  the 
underatanding  that  he  was  only  to  be  bound  upon  con- 
dition that  the  other  persons  also  became  sureties;  bat 
he  gives  the  actual  transaction  in  the  presence  of  tie 
chancellor  and  what  was  then  said  and  done,  in  sub- 
stance as  above.  The  chancellor's  version  of  the  trans- 
action is,  that  he  had  previously  been  informed  by 
"Wilds  that  he  proposed  to  give  on  the  new  bonds, 
as  sureties  (in  the  place  of  Ripley  and  Reeve)  Patter- 
son, Williams  and  Weems,  and  he,  the  chancellor,  bad 
agreed  to  take  them;  and  when  Patterson  spoke  of 
others  signing  '  the  bonds,  he  supiwsed  he  had  refer- 
ence to  Williams  and  Weems.  About  the  time  Pat- 
terson was  executing  the  bonds,  the  chancellor  discov- 
ered Williams  in  the  court  room  and  called  him  up 
and  he  also  executed  them,  and  before  they  were  done, 
Weems  also  came  in,  and  the  bonds  were  executed 
and  acknowledged  by  them.  The  chancellor  not  un- 
derstanding that  any  other  sureties  were  to  sign  them, 
and  none  others  being  offered,  accepted  them  in  that 
form.  While  Judge  Patterson  does  prove  distinctly 
that  the  conditions  ujwn  which  he  was  to  become 
surety  on  the  bonds  were  agreed  upon  between  himself 
Mid  Wilds  before  they  went  into  the  court  room,  yet 
he  does  not  prove  that  these  conditions  were  stated 
in  the  presence  of,  or  assented  to  by  the  chancelloT. 
He  only  says  that  he  told  the  chancellor  that  other 
sureties  were  to  go  on  the  bonds,  and  that  the  chan* 
cellor  assented  to  this,  but  he  does  not  say  that  the 
bonds   were    delivered    by   him   and   accepted   upon  this 
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condition — thfl  names  or  number  of  the  other  sureties 
were   not   mentioned   in   the   chancellor's   presence. 

Whatever  may  have  been  Judge  Patterson's  under- 
standing of  the  matter,  it  is  clear  from  his  own  state- 
ments that  he  executed  and  acknowledged  the  bonds 
in  such  manner  and  in  such  terms  as  to  justify  the 
chaucellor,  if  he  chose  ;to  do  so,  in  accepting  and  ap- 
proving them  unconditionally,  and  he  having  done  so, 
it  is  clear   the   liability   atiached. 

Besides,  this  enabled  Wilds  to  continue  in  office 
upon  the  &ith  of  these  bonds,  and  he  and  his  sure- 
ties are  estopi>ed  to  deny  their  validity:  Code,  sec. 
774. 

Again,  the  fact  that  Wilds  did  not  disclose  to  Pat- 
terson that  Ripley  had  also  given  notice  and  was  being 
released  by  the  new  bonds,  can  be  of  no  avail.  The 
fact  could  have  been  ascertained  upon  projwr  enquiry, 
and  besides,  the  law  jvould  charge  the  new  sureties 
with  notice.  There  is  no  ground  upon  which  the 
defendant  Patterson  can  be  relieved  from  the  lia- 
bility. 

The  question,  then,  is,  are  Ripley  and  Reeve  re- 
lieved from  liability  for  the  breach  of  their  bonds 
accruing  subsequent  to  the  approval  of  the  new  bonds? 
They  piirr^ued  substantially  the  provisions  of  the  Code, 
sec.  785,  et  aeq.  The  new  bonds  were  accepted  and 
approved  by  the  chancellor,  and  the  express  provisions 
of  sec.  790  of  the  Code  is,  that  upon  the  execution 
and  approval  of  the  additional  bouds,  the  applicant 
sureties  are  exonerated  from  all  liability  for  breaches 
of  their  bonds   subsequently   accruing. 
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That  this  (Iocs  not  affi'Ct  the  liability  of  the  other 
fiiretii's  on  the  original  hoiid^,  either  for  previous  or 
f)ul)t<('qnent  breaches,  is  also  expressly  provided  by  sec. 
792. 

It  results  that  all  the  sureties  on  the  original  bonds 
are  liable  for  breaches  accming  previous  to  the  ap- 
proval of  the  new  bonds,  and  that  all  of  said  sureties 
except  Reeve  and  Ripley  are  liable  jointly  with  the 
sureties  on  the  new  bonds  for  bnaches  ^ubpcqneutly 
nf-erning.  Tliis  was  the  holding  of  the  circuit  jud^, 
'vho  henrd  in  the  cause  as  chancelKir.  And  upon  this 
Iheory  Reeve  and  Ripley  were  held  liable  jointly  with 
the  other  sureties  on  the  original  bonds  for  S41.X)  re- 
ceived  by  Wilds  on  the  14th  of  July,  1874,  the  court 
being  of  opinion  that  the  default  as  to  this  sum  had 
accrued  previous  to  the  approval  of  the  new  bonds  on 
the  13th  of  November.  1874.  This  conclusion  h  sus- 
tained l)y  the  fact  that  in  his  official  report  of  funds 
on  hands  made  on  the  llth  of  November,  1874,  la 
accordance  with  the  act  of  the  17lh  of  December,  1869, 
Wilds  gave  no  account  of  this  money,  although  he 
had  received  it  on  the  14lh  of  July  previous.  ^et 
having  been  jwid  out  or  loaned,  it  should  have  been 
in  his  hands;  and  that  it  was  not  then  in  his  hands, 
is  sufficient  evidence  that  he  had  converted  it  to  his 
own  use.  The  decree  is  not  otherwise  complained  of 
as   to   the  amounts. 

Some  technical  questions  are  made  in  the  record; 
and  first,  as  to  the  refusal  of  the  court  below  to  con 
tinue  the  cause  upon  the  affidavit  of  the  defendant 
Patterson,   but  the   affidavit   only    made  a  case  fur  con- 
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tinuance  io  the  discretion  of  the  judge,  and  it  doea 
not  appear  that  there  was  any  abuse  of  discretion  or 
injustice   done   by   the   jrefusal. 

Objections  were  takpn  lo  the  reading  from  the  re- 
cords of  the  court  the  copies  of  the  several  bonds  in 
question,  with  the  approval  of  the  chancellor  as  therein 
entered,  counsel  insisting  that  the  original  bonds  should 
be  produced,  or  certified  copies  from  the  office  of  the 
Secretary  of  State,  whore  the  originals  are  required  to 
be  filed  by  sec.  331  of  the  Code.  We  find  no  special 
provision  an  to  whether  the  original  or  a  copy  shall 
be  produced  when  the  bonds  are  desired,  and  if  a 
copy,  whether  the  copy  on  the  record  or  from  the  of- 
fice of  the  Secretary  of  State  shall  be  the  better  evi- 
dence; but  in  this  ease  the  execution  of  the  bonds 
and  their  terms  and  conditions  are  all  admitted,  except 
the  special  matters  set  up  in  the  answer  and  plea  of 
Judge  Patterson,  and  their  production  was  not  essen- 
tial. 

Upon  the  whole,  we  find  no  error,  and  the  decree 
will    be   affirmed    with   costs. 


KNOXVILLE; 


Richard  M.  Gentry  t>.  J.  H.  &  W.  J.  Waqnek. 

Satlsfaction  of  JvnfiMEsr.  Bid  on  land.  A  judgment  Bstiefi«d  by  the 
sale  and  purrhsHe  of  land  iiiider  it  cannot  be  used  in  BdvunciDg  the 
bid  upon  sn  execution  sale  of  other  land  of  the  jud^ent  debtor  upon 
a  mere  avermenl  thnt  do  title  wan  acquired  under  the  fimt  sale,  there 
being  no  nrerjiient  or  proof  that  the  satiAfsction  of  the  judgment  hid 
ever  been  set  aside  and  the  judgment  revived. 


FBOH   JOHNSON. 


Appeal  from  the  Chancery  Cotirt  at  Taylorsville.  H. 
C.  Smith,  Ch. 

H.  H.  IsGERsoLi.  for  complainant. 

N.  M.  Taylob  for  respondents. 

McFarland,  J.,  delivered  the  opiaion  of  the  couit 

A  tract  of  land  of  eight  hundred  acres,  belonging 
to  the  complainant,  was  sold  on  the  6th  of  July,  1S63, 
under  two  orders  of  sale  founded  upon  two  small  judg- 
ments, rendered  by  a  justice  of  the  peace  against  com- 
plainaat,  in  favor  of  the  firm  of  M.  M.  Wagner  & 
SonSj  and  regular  condemnation  thereunder.  At  the 
sale  N.  J.  Wagner,  in  behalf  of  the  firm,  became  tbe 
purchaser  of  the  land  for  $29.25.  On  the  day  of  tbe 
sale,   said   N.  J,  Wagner   undertook    to   advance   his  bid 
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the  further  sum  of  $100,  by  crediting  that  amount  on 
B  judgment  that  Thomas  Cireer  had  obtained  against 
complainant  on  the  11th  of  July,  1853,  and  which,  on 
the  14th  of  July,  1853,  Greer  bad  assigned  to  M.  M. 
"Wagner.  And  on  the  4th  of  July,  1870,  said  N. 
J.  Wagner  undertook  to  still  further  advance  his 
bid  to  the  full  amount  of  the  Greer  jadgment,  in  all 
1482.49. 

Od  the  28tb  of  June,  1870,  said  N.  J.  Wagner 
received  from  complainant  $25,  and  on  the  24 tb  of 
March,  1871,  $24,  in  redemption.  Tbese  sums  were 
more  than  sufficient  to  pay,  with  interest,  the  original 
bid  of  Wagner  of  $29.25,  which  was  a  satisfaction  of 
the  two  small  judgments  in  favor  of  M.  M.  Wagner 
&  Sons,  under   which   the   sale   was   made. 

The  complainant  failing  to  pay  any  further  sum  in 
redemption,  M.  M.  Wagner  &  Sons  on  the  1st  day  of 
October,  1874,  took  the  sherifT's  deed  for  the  land, 
founded  upon  the  foregoing  proceedings,  and  brought 
their  action  of  ejectment.  Thereupon  the  complainant 
filed   this  bill    for  a   perpetual   injunction. 

The  case  turns  upon  the  question  whether  the  ad- 
vance of  his  bid  by  N.  J.  Wagner,  om  the  6th  of 
Jnly,  1868,  and  again  on  the  4th.  of  July,  1870,  by 
"putting  on  the  land"  the  amount  of  the  Greer  judg- 
ment, was  valid  so  as  to  give  him  or  bis  iiim  the 
right  to  hold  the  land  for  the  amount  of  this  judg- 
ment  in   addition   to  his   original   bid. 

Without  noticing  other  questions,  it  will  be  suffi- 
cient to  say  that  the  record  shows  that  after  Greer's 
judgment    had    been   assigned   to   M.   M.   Wagner,   exe- 
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cutioD  was  issued  upon  it  and  levied  upoD  three  tracts 
of  land  of  the  complaiaant,  which  were  on  the  7th  of 
November,  1853,  severally  sold  and  purchased  by  siud 
M.  M.  Wagner,  who  on  the  19th  of  November,  1853, 
advanced  his  several  bids  so  as  to  cover  the  whole  of 
the  judgment  and  costs. 

It  is  averred  in  the  answer  in  this  case  that  Wag- 
ner  acquired  no  title  to  SA'd  laods,  but  there  is  neither 
averment  of  proof  that  the  satisfaction  of  the  judgment 
had  ever  been  set  aside  or  the  judgment  revived. 
Hence  it  follows  that  this  judgment  was  not  subsisting 
at  the  time  N.  J.  Wagner  undertook  to  "put  in"  on 
the  land  in  controversy  in  this  case,  by  advancing  hig 
bid  so  as  to  cover  it.  It  is,  therefore,  nnnecessary 
to  determine  whether  complainant  in  fact  paid  to  Wag- 
ner the  amount  of  the  Greer  judgment  in  redemption 
of  the   lands   sold   under   it. 

The  decree  of  the  chancellor  in  favor  of  the  com- 
plainant  is   affirmed   with   costs. 
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East  Tennessee,  Vibqinia  &  (teorqia  Railroad 
CoMi'Asy  V.  Samuel  Smith. 

1,  Neguoenck.      Employee.      Charge  of  mart.     In   action  by  employee 

agaioBt  railroad  companv  for  persoQal  injury  resulting  from  negli- 
gence in  equipment  of  a  haiid-car,  wherein  contributory  uegligeoce 
wu  a  defeniie,  the  following  charge  an  that  ^object  was  held  not  pos- 
itive error ;  "  If  the  handle  of  the  lerer  was  defective,  and  such  de- 
fect was  known  to  the  jilainliff,  and  he  accepted,  or  continued  in  its 
Berries,  using  the  same  with  tall  knowledge  of  the  defects,  he  conld 
not  recover ; "  and  "  if  the  plainiifT  might,  by  the  exercise  of  ordinary 
care,  have  escaped  the  injury,  he  cannot  recover." 

2.  Eevbrsiil  on  Facts.    The  Supreme  Court  will  not  dlHturb  a  verdict, 

"  though  the  jury  might  well  have  found  the  weight  of  proof  to  be  the 
other  way." 


FSOM   SULLrV'AN. 


Appeal  in  error  from  the  Law  Court  at  Bristol. 
N.  Hackeh,  J. 

N.   M.   Taylor   and   W.   D.   Haykes   for  Railroad. 

Bailey  &  McCroskey  for  Smith. 

McFarland,  J.,  delivered  the  opinion  of  the    court. 

This  action  -was  brought  by  Smith.  In  his  decla- 
ration he  avers  that  he  was  an  employee  of  the  rail- 
road company  as  a  "  section  hand,"  and  while  so 
employed  received  serious  injuries  in  consequence  of 
gross  negligence  and  want  of  caution  upon  the  part  of 
the  company  in  respect  to  a  defect  In  the  machinery 
and  equipping  of  a  hand-car  placed  on  the  road  for  the 
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use  of  the  "section  hands,"  which  defect  was  known 
to  the  company,  or  might  have  been  known  by  proper 
diligence. 

The  facts  as  deposed  to  by  the  plaintiff  and  others, 
are  in  substance  that  at  the  close  of  the  day's  work 
on  the  2d  of  June,  1881,  the  plaintiff  and  the  other 
section  hands,  in  obedience  to  the  orders  of  the  "  Mo- 
tion boss,"  put  the  "tools"  on  the  "band-car"  or 
"  lever-car,"  and  started  with  it  to  the  tool  cbest,  while 
moving  in  that  direction  and  while  plaintiff  was  Etand- 
ing  on  the  front  of  the  car  and  working  one  end  of 
the  lever,  the  handle  broke,  throwing  him  off  in  front 
of  the  car,  which  ran  over  him,  injuring  him  badly. 
The  handle  was  of  wood  and  had  been  in  use  about 
a  month.  One  witness  says  he  examined  the  handle 
that  was  broken  and  he  thought  it  looked  "doaty" 
in  the  centre,  or  ,had  something  like  a  "dry  rot," 
though  be  did  not  examine  it  carefully. 

For  the  defendant  the  section  boss  proves  that  he 
examined  the  handle  after  it  was  broken,  and  it  was 
perfectly  sound — it  was  made  of  "red  hickory,"  by  one 
Beedleman.  Beedleman  proves  that  be  made  it,  under 
a  contract  to  make  handles  for  the  company,  that  it 
was  cut  from  a  "white  hickory"  tree,  and  was  sound. 
He  says,  however,  that  it  was  one  and  a  half  inches 
in  diameter  where  it  went  through  the  socket,  and 
thinks  it  ought  to  have  been  larger  to  make  it  safe. 
He  helped  put  in  the  handle  but  did  not  test  its 
strength  otherwise  than  by  his  eye.  There  was  proof 
tending  to  show  that  at  the  time  of  the  accident,  the 
bands    were   endeavoring  to   run  the   car   rapidly,   so  as 
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to  get  out  of  a  shower  of  rain.  Plaintiff  had  been 
in  the  employ,  "  off  and  on,"  for  six  years,  most  of 
the  time    as   a   "section   hand." 

The  charge  of  the  judge  is  made  up,  to  a  great 
degree,  of  extracts  from  various  opinions  of  this  court 
on  kindred  questions.  It  embraces  some  matters  not 
strictly  applicable  to  the  facts  of  the  case,  but  probably 
not  misleading.  Several  propositions  were  submitted  by 
the  counsel  of  the  defendant,  which  the  court  declined 
to  give,  except  so  far  as  embraced  in  his  general  charge. 
Without  noticing  these  in  detail,  it  is  only  necessary 
to  consider  whether  there  was  any  material  error  in 
■"egard   to   the   vital   and   turning   points   in   the  case. 

The  only  defect  in  the  car  attempted  to  be  ahuwn, 
was  in  the  handle  of  the  lever.  The  defects  in  the  han- 
dle were,  that  it  was  made  of  unsound  wood,  and  was 
too  small.  As  to  the  first  defect  it  was  insisted  for 
the  company,  that  it  was  not  responsible  for  latent  de- 
fects when  the  article  was  purcha&ed  from  a  manufao- 
turer.  The  rule  as  established  in  Railroad  v,  Jones, 
9  Heis.,  27,  is,  that  a  railroad  ia  not  responsible  for 
the  negligence  of  a  manufacturer  from  whom  it  pur- 
chases machinery.  That  if  the  defect  be  such  as  could 
not  be  discovered  by  the  company  upon  application  of 
the  proper  tests,  then  it  would  not  be  liable,  ulttiough 
the  manufacturer  might  have  discovered  the  defects. 
The  judge's  charge  on  this  point  is  in  tlie  lauguuge 
of  Judge  Nicholson,  .in  the  case  referred  to.  It  re- 
quired no  special  skill  or  scientific  knowledge  to  teat 
the  strength  of  a  wooden  lever  or  handle  like  the  one 
described. 
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In  respect  to  the  defect  in  the  size  of  the  handle, 
the  controlling  questioo,  undoubtedly  was,  whether  or  not 
the  plaintiff  had  as  full  knowledge  of  this  defect  as  any 
one  else,  that  is  to  say,  whethe  rhe  could  not  see  the 
eize  of  the  handle,  and  may  be  supposed  to  have  as 
sound  judgment  as  to  the  probable  strength  of  a  han- 
dle of  that  size  as  any  one,  as  the  determination  of 
Buch  a  matter  required  no  special  knowledge  or  scien- 
tific Ekill,  and  if  with  such  knowledge,  the  plaintiff 
elected  to  continue  in  the  service,  he  would  be  regarded 
as   voluntarily   electing   himself   to   take   the   risk? 

This  is  the  principle  of  the  case  of  Railroad  v. 
Hodges,  relied  upon  by  the  counsel  of  the  company. 
Upon  this  point  the  judge  charged  the  jury  "  that  if 
the  handle  of  the  lever-car  was  defective,  and  such  de- 
fect was  known  to  the  plaintiff,  and  he  accepted  ser- 
vice, using  the  same,  or  continued  using  the  same  with 
full  knowledge  of  the  defects,  he  could  not  recover," 
and  again,  "if  the  plaintiff  might,  by  the  exercise  of 
ordinary  care,  have  escaped  the  injury,  he  could  not 
recover." 

The  special  requests  on  this  point  were  not  more 
directly  applicable  to  the  facta  than  the  charge  above 
given,  in  fact,  the  special  requests  on  this  point  are 
somewhat  more  general  than  the  language  of  the  charge. 

There  is,  therefore,  no  positive  error  in  the  chai^ 
or  in  the  refusal  to  give  the  further  instructions  asked. 
The  question  then  arises  whether,  there  is  evidence  to 
support  the  verdict? 

So  far  as  the  defect  in  the  size  of  the  handle  is 
concerned,    it    is    apparent    that    the    plaintiff  had   fiill 
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knowledge  and  was  as  capable  of  judging  the  strain  a 
handle  of  that  size  would  probably  bear,  as  any  one 
else,  and  with  this  knowledge  he  continued  ite  use  at 
his  own  risk.  The  principle  of  the  Railroad  v.  Hodges 
case,   directly  applies. 

The  verdict,  then,  must  rest  upon  the  proof  that 
the  handle  was  not  of  sound  wood,  and  that  this 
might  have  been  discovered  by  the  employees  of  the 
company  who  put  it  in,  by  reafionable  care  or  testing 
its  strength,  and  there  is  proof  to  this  effect,  and  al- 
though the  jury  njight  well  have  found  the  weight  of 
proof  to  be.  the  other  way,  yet,  under  the  rules  of 
this  court   we  cannot   disturb   the   finding. 

The  judgment   will   be   affirmed. 


Jesse  Ceoss  o.  James  Sweeney  et  at. 

CoaSTT  Line.     EttahHshment  by  ammia^ioii^ri.     Tlie  correctnesB  of  the  ac- 
're-Biirrej'  and  establish  the  line  between 
cannot  be  impeuched  in  a  privalu  'suit  to  which  the 
t  parlies.     And,  it  Beems,  such  aclioD  is  conclusive 
upon  the  owners  of  wild  land  bouixled  U[ion  Hiich  lint. 


FROM   SULLIVAN, 


Appeal  from  the  Chancery  Court  at  Bluuntvillc.     H. 
C.  Smith,  Ch. 
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W.   V.    Deadehick   for  complainant. 

C.  J.  St.  John  and  H.  M.  Folsom  for  respond- 
ents. 

FttEEWAS,  J.,  delivered  the  opinion  of  the  court. 

Complainant  and  defendant  own  tracts  of  land,  the 
former  in  Sullivan,  the  latter  in  Carter  counties.  Both 
titles  in  their  deeds  call  for  the  line  between  the  coun- 
ties of  Carter  and  Sullivan,  and  to  run  with  said  line. 
The  lands  are  mountain  lands  and  unimproved.  Com- 
plainant had  cut  and  prepared  a  lot  of  cross-tie?  on 
what   he   assumed    was  his   land. 

The  Legislature  of  1871,  authorized  certain  com- 
missioners ;to  "re-survey  and  establish"  the  Hoe  be- 
tween the  two  counties — which  they  did,  and  filed  their 
report  as  required  by  the  statute.  It  turns  out  that 
the  cross- ties  were  on  the  Carter  county  side  of  this 
line,  and  have  been  appropriated  by  defendant  as  his 
property. 

This  bill  is  filed  attacking  the  correctness  of  the 
action  of  the  commissioners,  and  insisting  they  did  not 
correctly   establish   the   line. 

We  take  it  to  be  too  clear  for  argument,  that  this 
cannot  be  done  in  a  private  suit  between  individuaU, 
as  ie  here  presented.  We  cannot  undertake  to  settle 
the  correctness  of  the  action  of  the  commissioners  act- 
ing under  authority  of  an  act  of  the  Legislature,  in- 
cidentally, while  the  real  parties  concerned,  to-wit,  the 
two   counties,   are   not   before  the   court. 

The  chancellor  so  held,  and  we  afiUrm  his  decree 
with    costs. 


SEPTEMBER  TERM,  1882. 


R0GEBSVI1.LE  &  Jeffekson  Railboad  Company  v.  W. 
C,  Kyle  el  al. 

1.  BttLKOAD.    Effeei  oftaJe  of,  to  f»/orM  SMe'i  lUn.    The  effect  of  the  sale 

of  a  delinquent  railroad  at  the  suit  of  the  State  to  enforce  its  atatu- 
tary  lien,  was  to  transfer  (he  title  of  the  road  and  iU  appurtenances 
and  corporate  fraDchiacs  to  the  purchaser,  and,  unless  the  company 
vas  the  purchaser,  to  dissolve  the  corporation, 

2.  CoBPOBATio:!,  Dissolved.    Sait  bj/.     A  suit  in  the  name  of  a  corpora- 

lion  thus  dinsoived,  brought  more  than  five  years  after  dissolution, 
cannot  be  maintained  unless  it  appear  that,  under  Code,  aec.  149S, 
the  chancellor  has  granted  further  time  for  clceint;  the  business  of  the 
direolved  corporation. 


FKOBI    HAWKINS. 


Appeal  from  the  Chancery  Court  at  Rogersville.  H. 
C.  Smith,  Ch. 

W.   P.   Gii,LBNWATEHS   fof   coinplainaQta. 

Kyle   &   McDermott   for   defendants. 

McFarlahd,  J,,  delivered   the  opinion  of  the  court. 

This  bill  was  filed  on  the  14th  of  November,  1879, 
in  the  name  of  the  "Rogersville  &  Jefferaon  Railroad 
Company,"  and  in  the  name  of  the  State  for  the  use 
of  said  corporation,  to  hold  W.  C.  Kyle,  former  pres- 
ident of  the  company,  liable  for  large  sums  of  money 
alleged     to    have    been     received    by    him   on   behalf  of 
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the  company,  between  the  yeara  1865,  and  October, 
1867,  and  also  for  other  large  sums  alleged  to  have 
been  received  by  him  while  acting  as  receiver  of  the 
road,  between  the  years  1870  and  1873;  all  of  whicli 
it  is  charged,  were  unaccounted  for.  The  other  de- 
fendants are  either  the  sureties  of  Kyle,  on  his  hood 
as  receiver,  or  persons  to  whom  it  is  alleged  his 
property   has   been   fraudulently   conveyed. 

The  Rogersvilie  &  Jefferson  Eailroad  Company  was 
one  of  ttiat  class  known  as  "the  delinquent  railroad 
companies,"  that  is  to  say,  one  of  the  companies  to 
whom  the  State  had  loaned  its  bonds,  retaining  for  se- 
curity a  lien  on  the  road  and  its  property.  And  the 
company  having  fLiiled  to  meet  tlie  interest  on  the  bonds 
loaned  to  it  in  accordance  with  the  laws  under  which 
the  loan  was  made ;  the  road,  with  all  its  fixtures, 
rolling-stock,  etc.,  together  with  the  franchises  of  the 
company,  has  been  sold  under  proceedings  authorized 
by  law  instituted  in  the  chancery  court  at  Nashville, 
since  which  sale  the  original  company  has  ceased  to 
have   any    interest   in   the   road. 

In  tlie  aspect  the  case  now  comes  before  us  it  is 
conceded  in  argument  that  only  two  questions  are  pre- 
sented for  our  consideration.  And  first,  whether,  at 
the  commencement  of  this  action,  "The  Rogersville  & 
JefFei-son  Railroad  Company "  had  a  corporate  existenoe 
so  as  to  authorize  the  prosecution  of  this  suit  in  its 
name?  This  question  was  properly  made  by  a  plea 
in  abatement  setting  forth  the  facts  upon  which  the 
question   arises. 

The    second    question    is,   whether   or   not   the   right 
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of  action  arising  npon  the  factn  set  forth  in  thia  bill 
passed  to  the  purchaser  of  the  -road  and  ia  now  vested 
in  the  present  owner,  or  does  it  remain  with  the  orig- 
inal  corporation? 

The  special  chancellor  dismissed  the  bill  upon  the 
latter  ground,  but  it  is  conceded  that  if  either  of  these 
questions  be  decided  for  tlie  defendants,  the  decree 
should  be  affirmed,  otherwise  it  should  be  reversed 
and  the  cause  remanded  for  further  hearing  b^  the 
chancellor   upon   the   merits. 

And  first,  did  the  Rogersville  &  Jefferson  Railroad 
Company  have  a  corporate  existence  for  the  purpose  of 
instituting  and  prosecuting  this  suit?  The  sale  of  the 
road  under  the  proceedings  referred  to  occurred  on  the 
20th  of  March,  1872.  It  was  purchased  by  certain 
individuals,  but  by  their  direction  and  at  their  request, 
the  title  was  by  the  decree  of  the  court  vested  in  the 
"East  Tennessee,  Virginia  &  Giorgia  Railroad  Com- 
l>aoy,"  another  corporation.  Thia  latter  company  sub- 
sequently sold  and  by  deed  conveyed  all  the  right  and 
title  acquired  under  its  purchase  to  one  W.  P.  Elliott, 
and  he  in  turn  sold  and  conveyed  to  H.  M.  Aiken, 
who   has   since   owned   and   operated    the   road. 

The  proceedings  instituted  in  the  chancery  court  at 
Nashville,  under  which  this  and  other  roads  were  sold, 
were  specially  authorized  by  certain  acts  of  the  XiCgis- 
lature,  vesting  that  tribunal  with  exclusive  jurisdiction 
to  determine  all  questions  that  might  arise  touching 
the  rights  of  the  State,  and  also  of  the  stockholders, 
bondholders,  creditors  and  others;  to  define  what  should 
be   the   rights   of  the   purchasers,    and    what    should   be 
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the  reserved  rights  of  the  companies,  otockholdere  and 
others,  as  against  the   purchasers   after   the   sale. 

It  was  accordingly  adjudged,  among  other  things, 
that  the  lien  of  tlie  State  was  sui^rior  to  all  other 
claims  whatsoever,  and  that  the  lien  extended  to  the 
road  its  rolling-stock  and  other  property,  rights,  priv- 
ileges and  franchises,  and  that  upon  a  sale  to  any  one 
other  than  the  original  company,  said  companies  and 
their  stockholders  would  cease  to  have  any  right,  legal 
or  equitable,  in  the  property  rights  or  franchises  bo 
sold. 

Passing  for  the  preaent  the  question  whether  this 
sale  transferred  to  the  i>nrcliaser  debts  due  fo  the  cor- 
poraiton,  we  will  consider  whether  the  sale  had  (he 
efFect  to  terminate  the  cori^rate  existence  so  as  to  pre- 
vent a  snit  in  the  corporate  name  to  collect  the  debt. 
If  it  had  been  merely  a  sale  of  the  stock  owned 
by  the  stockholders,  the  corporate  existence  would  not 
have  been  thereby  terminated,  even  though  the  stock 
had  all  been  purchased  by  one  ]>erson,  and  even  though 
this  would  liave  practically  opei'ated  as  an  entire  change 
in  the  beneficial  ownership.  But  the  efFect  of  the  sale 
under  the  proceedings  referred  to,  was  to  transfer  the 
title  of  the  road  and  ite  appurtenances  with  the  fran- 
chises granted  by  tJie  charter  for  oi>erating  the  same 
from  the  "Rogersville  &  Jefferson  Itailroad  Company," 
and  vest  the  same  in  the  purchaser,  the  purchaser  being 
in  law  another  person.  It  is  clear,  therefore,  that  the  pur- 
chaser is  not  a  continuation  of  the  original  corporation, 
and  HO  we  have  virtually  held  at  the  present  term 
in   respect   to   this   sale   in    the   case   of  Bagan  &  Buffd 
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V.  Aiketi.  After  the  sale  the  original  corporatioD 
ceased  to  be  the  owner  of  the  road,  or  any  of  its  tan- 
gible property  or  flppiirtenaocca.  The  stockholders  no 
longer  owned  any  stock  in  the  company,  for  the  Hen 
of  the  State  extended  to  the  stock,  and  it  was  ex- 
pressly adjndicated  in  the  ease  referred  to,  that  upon 
a  sale  to  any  one  other  than  the  original  company, 
that  the  stockholders  should  cease  to  have  any  interests. 
The  franchises  and  privileges  grunted  by  the  charter 
no  longer  remained  with  the  corponitiou,  for  these,  by 
the  expre-s  terms  of  the  decree,  passed  to  the  pur- 
chaser. Hence,  the  eorpiiralion  no  long.r  owned  any 
road,  or  any  part  of  the  tangible  property  appurtenant 
thereto,  its  stockholders  no  longer  owned  any  stock  in 
t!ie  company.  They  conld  not  acquire  other  stock,  or 
construct  another  road,  i'ltr  tSe  bcnelits  of  the  charter 
were  transferred  from  them  to  the  pnrchaser.  For  all 
the  practical  purposes  of  its  original  erwition,  the  eor- 
jwration,  therefore,  ceased  to  exist.  A  corporation  pos- 
ses;-ing  neither  property,  rights  or  franchises,  is  scarcely 
coucfivalile.  "A  corporation,  however,  is  not  dissolved 
hy  mere  non-user  or  afwignnient  to  others  in  whole  or 
in  part  of  its  powers,  franchises  and  privileges,  unless 
all  the  corporate  property  has  been  appropriated  to  the 
payment  of  its  debts":  Code,  sec.  34-31,  "And,"  the 
section  continues,  "any  creditor  or  stockholder  muy  file 
a  hill  under  the  provisions  of  the  chapter,  have  the 
pro[)crty  applied  to  the  payment  of  the  debts,  and  the 
surplus  divided  anumg  tht  stoekholdci-s."  Whether  this 
nieaos  that  in  such  case  the  corporation  may  still  con- 
tinue to   act   as   such   and    sue   in    its   own    name,   with- 
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out  limit  of  time,  or  merely  that  it  is  not  dissolved 
8o  as  to  (lefe:it  all  rights  of  the  credilors  or  stock- 
holdtrs  to  reach  the  assets,  need  not  he  considered. 
Inasmuch,  however,  as  the  remedy  specially  pointed  out 
in  such  cuses  is  by  bill  in  equity  Ijy  a  creditor  or 
stockholder,  the  latter  construction  might  be  given  to 
it.  But  independent  of  this  statute  the  remedy  in 
equity  to  administer  the  assets  of  a  dissolved  corpora- 
tion is  ample  and  clear:  See  State  and  Watson,  v.  Bank 
ff   Tennessee,   5   Baxt.,    101. 

But  it  will  be  observed  that  the  above  section  only 
in  terms  applies  to  cases  where  the  powers,  franchises 
and  privileges  of  the  corporation  have  ceased  to  i>e 
used  or  been  transferred  to  another,  leaving  at  least 
some   part   of  the   property   unappropriated  to  the  debts. 

In  the  present  case  not  only  have  the  powers, 
franchises  and  privileges  of  the  corporation  been  trans- 
ferred to  another,  but  all  the  corjxirafe  property  and 
the  right  of  the  stockholders  therein,  unle&s  it  be  tiiia 
claim  in  tlie  nature  of  a  debt  due  to  the  corporation, 
iind  it  is  not  alleged  that  any  debts  remain  owing  hy 
the  corporation — nor  is  this  a  bill  by  either  a  creditor 
or  stockholder  under  the  provisions  of  the  Code  re- 
ferred to,  to  collei^t  and  administer  the  assets  of  the 
corporation   as   thei'ein    provided. 

If  anything  remains  to  the  original  corporation,  it 
is  merely  the  right  to  collect  the  sums  alleged  to  be 
duo  to  Kjle  in  the  nature  of  a  debt  due  to  the  cor- 
poration, and  for  this  purpose  to  institute  a  suit  in 
the   corporate   name. 

Upon   the   assumption   that    this    debt    did    not   pass 
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to  the  purchaser,  but  remained  with  the  corporation, 
it  may  readily  be  conceded  that  a  court  of  equity 
could  grant,  relief  at  the  suit  of  a  creditor  or  stock- 
holder. 

The  question  bow  long  a  dissolved  corporation  may 
yet  be  continued  in  existence  merely  for  the  purjKise 
of  prosecuting  and  defending  suits  is  provided  for  in 
another   part   of  the   Code. 

All  corporations  whose  charters  expire,  or  are  an- 
nulled or  dissolved,  continue  to  exists  as  corporate 
bodies  for  the  term  of  five  years  for  the  purpose  of 
prosecuting  and  defending  suits,  settling  up  tbeir  bna- 
iness,  disposing  of  their  property  and  dividing  the  cap- 
ital stock,  but  not  for  the  purpose  of  continuing  the 
corporate  business:  Code,  sec.  1493.  At  the  dissolu- 
tion, the  managers  of  the  bunintss  at  ike  time,  by  what- 
ever name  kuown,  are  trustees  of  the  etockholders  and 
creditors,  unless  some  other  persons  are  appointed  trus- 
tees by  the  General  Assembly,  or  by  a  competent 
TOurt,  and  are  authorized  to  sf^ttle  the  affairs  of  the 
coriMration:     Code,   sec.    1494. 

Suck  jwrsoTifi,  .that  is,  the  acting  managers  of  a  corpo- 
ration at  the  time  of  the  dis-solution,  and  who  thereby 
become  trustees  under  the  above  provisions  of  the 
Code,  have  the  right  to  sue  for  and  recover  the  debts 
of  the  dissolved  corporation  in  its  corporate  name,  and 
are  jointly  and  severally  responsible  to  its  creditors  to 
the  extent  of  the  property  which  may  come  into  tbeir 
hands :  Code,  sec.  1495.  And,  upon  application  to 
a  chancellor,  and  making  a  proper  case,  the  power  of 
such   trustee   or   receiver   may   be    extended    beyond   the 
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period  of  five  yeara  for  the  purposes  named :  Code, 
sec.    1496. 

From  these  sections  it  is  clear  that  a  suit  may  be 
brought  and  prosecuted  in  the  name  of  a  dissolved  cor- 
poration for  the  purpose  of  collecting  a  debt  due  to 
it,  for  tlie  period  of  five  years  after  dissolution.  The 
persons  authorized  to  thus  use  the  corporate  name  are 
the  mHnagers  of  its  business  at  the  time  of  dissolu- 
tion liy  whatever  name  known  who  thereby  bucamt 
trustees,  nr  a  trnslee  or  trustees  duly  appointed  by  the 
Geneial  Assembly  or  a  coni]H'tent  courl.  Such  trus- 
tees liave  the  power  to  thus  use  the  corporate  name 
for  the  period  of  five  years,  or  to  have  the  time  ex- 
tended beycud  that  period  under  section  149(j  of  thi^ 
Code.  Unless  this  be  doue  (heir  powers  terminate  ni 
the  end  of  five  years  from  diFsobilion,  and  no  one  elsK 
would   be   authorized    to   sue   in   the   corporate   name. 

Beyond  the  provisions  of  this  statute  there  is  ni 
modificjttion  of  the  technical  common  law  rule  that 
upon  dissolution  of  a  corporation  all  suits  by  or  agaiu^t 
it  abate:  ;")  Byxt.,  101,  But  as  we  have  seen,  tliis 
does  not  deprive  the  creditor  or  stockholder  of  liis 
remedy   in    his   own    name   in   equity. 

The  <iut'.slion  who  authorized  the  iDstitution  of  llie 
present  ^ml  in  the  corporate  name  was  not  made  in 
the  court  below  by  rule  upon  the  solicitor  to  sliow 
his  autiiority,  but  it  appears  that  the  bill  was  lileii 
more  ibjLi  ilve  years  after  the  sule  of  the  road  aLd 
its  frjin'hists  and  its  consequent  dissolution,  and  it  not 
being  uiJi'gcd  that  the  powers  of  those  persons  who, 
under    the    above    provisions    of    law    became    truitees, 


SEPTEMBER  TERM,  1882. 


Wilcox  V.  Morrison. 


were  extended  beyond  that  period,  it  results  that  they 
were  not  thus  authorized  to  sue  in  the  corporate 
name,   and    of    course    no    oue   else   had   the   authority. 

The  corporation  was,  in  the  view  we  have  taken, 
dissolved  upon  the  sale  in  1872;  leaving,  so  far  as 
appears,  at  most,  only  this  debt  due  to  it,  and  we 
hold  that  so  far  as  apj)ears,  no  one  was  authorized  to 
institute  the  present  suit  in  the  corporate  name,  and 
file  remedy,  if  any,  would  be  in  the  name  of  a  cred- 
itor  or   stockholder. 

This  relieves  us  from  the  necessity  of  determining 
whether  this  claim  or  debt,  with  the  right  to  sue  for 
its  collection,  passed  to  the  purchaser  at  the  sales  re- 
ferred to,  a  question  about  which  there  may  be  some 
doubt. 

The   decree   dismissing   the   bill  will  be  affirnicil  with 


James  H.  Wilcox  v.  Hi:kky  A.  Morrison  ef  al. 

1.  Chasceby  Pi.CAiiiNOS  AND  PRACTICE.  Tr'ifl^.  ImtoI  jun.'dirtion.  A 
chancery  Clio rt  in  Ti-iiiu*.scu  has  jLiHsilidioii  at  tht  Edit  of  a  maker 
of  a  trust  deed  who  rcsiik'd  in  VirgLnin,  wliere  alai  tlie  beiu'ficiarics 
and  trnntee  resided  and  the  renllv  I'lmvoyed  was  situated,  lo  adminis- 
ter nnd  exi'Ciito  the  trust,  -ttlK-ii  a  cIiiipc  in  action  in  Tcnui'ssee 
wae  eiuhrncol  in  the  triiHt  and  it  ajijiears  tliat  it  is  the  only  part  uf 
the  trust  fund  rem.iinia^  undisiiosed  of. 
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2.  Notice,     When  prantnKd.     A  judgment  debtor,  who  becomes  Bnietj 

for  the  prosQcutiim  of  a  Huit  to  enjuin  the  judgment  against  him,  will 
be  preaumed  to  have  notice  of  ife  alignment,  when  the  fact  of  it- 
signmcDt  is  alleged  in  the  injunction  bill. 

3.  ERRONEora  Dbcrbb.     CoilaUral  aUa^.    A  decree  between  co-defend- 

antK  in  a  cbancerj  suit  cannot  be  cullaterallj  <  mpeached  b;  origind 
bill  because  it  waa  erroneous  and  reversible  on  appeal. 

4.  FOREICIK  Dm^bees.     The  (k'creca   (if  courts   of   a  sister  State  touch- 

ing the  executing  of  such  it  trust /us  fu»fo,  will  be  respected  and  al- 
lowed to  glaod,  un}(«B  it  clearlj  ap]>ear  that  the;  are  fraudulent. 


FROM    HAWKINS. 


Appeal  from  the  Chancery  Court  at  Rogersville. 
H.   C.  Smith,  Ch. 

J.  B."  Heiskell  and  Kyle  &  McDerjiott  for 
complainant. 

F.   M.   FuLKERSoN   for   resiK)ndents. 

Deadbbick,  C.  J.,  delivered  the  opinion  of  the  court. 

The  complainant  executed  to  defendant  Morrison's 
predecessor  a  trust  deed  on  land  in  Virginia,  and 
some  notes,  one  of  which  was  for  $981,  on  Phippa 
and  R.  G.  Netherland,  of  Hawkins  county.  It  wm 
stipulated  in  the  trust  deed  that  the  maker  of  it  had 
given  to  H.  S.  Kane  an  order  on  Phipps  and  Nether- 
land  for  S540  of  tlie  note,  which  was  to  be  first  paid 
if  accepted. 

The  deed  was  made  to  secure  judgments  defendaat 
Mann  had  obtained  against  complainant,  and  tlie  order 
of  S540  was  also  given  in  satisfaction  of  judgments 
Kane   had   obtained   against   complainant. 
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The  judgment  in  &vor  of  Maon  was  abont  $2,000. 
But  upon  bill  filed  in  Virginia  by  complainant,  Mann's 
judgment  was  declared  void,  and  upon  hie  cross-bill  he 
was  allowed  the  benefit  of  the  trust  deed  for  about 
1900,  which,  upon  an  account  taken,  was  ascertained 
to  be  tbe  true  amount  of  the  indebtedness  of  Wilooz 
to  Mann.  Kane's  judgment  was  also  declared  void 
by  a  'Virginia  court,  but  be  insists  that  the  order,  it 
was  afterwards  agreed  between  him  and  Wilcox,  should 
stand  and  be  in  full  force,  that  being  the  amount  due 
to  him    from   Wilcox. 

The  note  of  §981.  was  delivered  to  Morrison,  the 
trustee,  or  assignee,  by  the  maker  of  the  instrument 
at  the   time   of  its   execution. 

Suit  was  brought  by  tbe  trustee  in  Hawkins  coun- 
ty circuit  court,  and  judgment  recovered  against  Neth- 
erland  in  January,  1875,  for  $1,714.68.  On  tbe  10th 
of  May,  thereafter,  Netherland  enjoined  this  judgment, 
but  bis  bill  was  dismissed  in  November,  1875,  and 
decree   rendered    against   him   and   bis   sureties. 

Complainant  filed  his  bill  praying  that  the  original 
trustee,  and  Morrison  as  receiver  and  successor,  be  re- 
quired to  settle  their  accounts,  and  show  what  they 
have  received  and  disbursed.  It  is  charged  that  the 
trustee  sold  tbe  land  and  applied  to  Mann's  debt, 
and  perhaps  sojd  other  trust  effects,  and  that  it  will 
be  necessary  to  have  an  account  with  both  trustees  to 
aEcertaiu   whether   there   is   any  balance   due   said  Mann. 

It  is  charged  in  the  bill  that  the  debt  due  Mann 
has  been  almost,  if  not  entirely  paid,  that  said  deed 
of  trust   is   fully   discharged,    and   that   the   complainant 
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18   entitled   to   have    and    receive    the    proceeds    of   tlia 
judgment  obtained   against  Netherlancl  by  eaid  Morrison, 

The  bill  also  charges  that  he  owes  Kane  □othing 
apon  his  order,  which  was  given  for  the  amount  of 
the  judgment  Kane  obtained  against  him,  which  was 
subsequently  declared  void  by  the  Virginia  court,  yet, 
it  is  charged  Kane  claims  that  he  is  entitled  to  have 
the  amount  of  the  order  satisfied  out  of  the  Xether- 
iand  judgment  or  decree,  and  has  managed  and  con- 
trolled  the  ^uit  against  Netherland  and  is  seeking  to 
enforce  the  collection  of  the  debt,  that  he  may  apply 
it  to  the  payment  of  his  said  order,  and  if  not  re* 
strained  will  apply  the  money  belonging  to  complain- 
ant to  his  unjust  and  unfounded   claim. 

An  injunction  is  prayed  for  to  restrain  Morrison 
and  Kane  from  the  collection  of  said  judgment  sgaiost 
Netherland,  until  it  can  he  judicially  determined  to 
whom   said  judgment   belongs. 

The  bill  makes  Netherland,  Kane,  Morrison  and  Mann, 
and  the  sheriff  defendants.  The  two  defendants,  Morrison 
and  Kane  being  residents  of  Virginia  demur,  becanse 
the  trustee  and  effects  are  in  Virginia,  and  the  trust 
is  being  administered  in  the  courts  of  that  State,  and 
no  allegations  against  the  trustee  are  made,  and  com- 
plainant is  fully  protected  in  his  bond,  etc.  The 
demurrer  was  overruled  and  defendants  allowed  to 
answer. 

The  demurrer  was  properly  overruled.  The  only 
fund  remaining  undisposed  of  is  a  judgment  in  the 
courts  of  Tennessee,  and  complainant  alleges  that  the 
trust   debts   are   nearly   or   quite  paid,  and  seeks  to  pro- 
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tect  the   residue   of    the   trust   fund   from    mi^applicatioD 
and  have   the   trustees   to   account,  • 

On  the  Ist  of  January,  1879,  complainant  filed  an 
amended  bill  charging  that  one  Wm.  H.  Burns,  the 
kwer  who  had  represented  him  in  having  the  judg- 
mentfl  of  Mann  and  Kane  declared  void,  had  tiled  a 
bill  in  Virginia  to  collect  fees  due  him  from  eom- 
plainant,  and  had  obtained  a  decree  in  his  fevor,  and 
had  colluded  with  Kane  in  consolidating  his  case  against 
cnmplalnant  with  complainant's  case  against  Maun,  which 
was  still  on  the  docket,  and  had  allowed  Kane  to 
liave  a  decree  agaiust  complainant  for  the  $540  order, 
although  he  had  charged  in  hia  bill  that  Kane's  judg- 
ment was  set  aside  as  void)  and  complainant  owed  him 
nothing,  and  Kane,  in  his  answer  to  Burns'  bill  had 
atimitted  that  his  judgment  had  been  declared  void. 
The  amended  bill  charges  he  was  not  made  a  party 
to  said  bill  of  Burns,  and  had  no  notice  of  said  de- 
crees which  were  rendered  in  May  and  March,  1873, 
which  ordered  the  K^ine  order  to  be  paid  out  of  the 
Xetherland  and  Phipp^  debt.  The  amended  bill  prays 
that  said  decrees  be  declared  void,  having  been  ob- 
taiDed  by  fraud  and  collusion,  and  that  the  Nether- 
land  debt  be  declared  to  belong  to  compbinant,  less, 
whatever,  if  any,  of  it  may  be  required  to  pay  any 
balance   due    Mann. 

Burns'  bill  was  filed  in  the  same  court  in  which 
complainant's  bill  against  Mann  and  others  was  filed, 
and  in  this  bill  last  named,  an  account  had  been  taken 
to  ascertain  what  balduce  was  due  Mann.  And  Kane 
was   made   a   defendant   and    his  oluim   impeached;    com- 
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plainant  was  served  with  personal  notice,  and  was  reg- 
ularly before  the  court,  but  lie  made  no  defense,  to 
Bums'  claim,'  and  a  judgment  pro  confesto  waa  taken 
against   him. 

Kane  answered  Burns'  bill  and  admitted  that  his 
judgment  had  been  declared  void  for  want  of  jurisdic- 
tion in  the  court  that  rendered  it,  but  insisted  that 
oomplainant,  Wilcox,  owed  him  t|je  amount,  and  he  had 
not  sought  to  obtain  another  judgment,  because  be, 
"Wilcox,  had  settled  it  by  his  order,  and  insisted  he 
was  entitled  to  receive  the  amount  out  of  the  first 
money  collected  by  the  receiver  of  the  Netherlami 
debt. 

At  the  May  term,  1873,  the  causes  of  Wilcox  v. 
Mann,  and  Burns  v.  Wilcox  and  others,  were  con- 
solidated and  heard  together  by  consent,  and  it  was  ad- 
judged that  Burns  had  established  his  debt  against 
Wilcox,  and  the  land  was  ordered  to  be  sold  for  the 
satisfaction  of  Mann's  debt.  At  the  May  term,  1873, 
a  further  decree  was  rendered,  in  which  it  waa  re- 
cited that  Kane  produced  and  filed  his  answer  to  tbe 
bill  of  Burns,  and  that  plaintiff.  Burns,  conceiving  that 
the  answer  of  Kane  sets  forth  the  £icts  connected  with 
Kane's  claim  of  $540,  declines  to  reply  to  it,  anil 
that  iu  the  case  of  Wilcox  v.  Mann  a  report  waa 
made  showing  the  amount  due  Mann,  and  that  the 
deed  of  trust,  and  Wilcox's  answer  in  that  case,  shows 
the  amount  of  the  §981  note  assigned  by  Wilcox  to 
Kane,  which  evidence  was  considered  in  the  case  of 
Burns  v.  Wilcox  and  others,  the  decree  reciting  that 
by   consent    of   all    the    parties    at  a   former   term,  the 


SEPTEMBER  TERM,  1882. 


Wilcox  D.  Mon-isoD. 


two  caases  were  coDeo1i(]ated,  and  are  dow  heard  to- 
gether  by   conseat   of  Bums,   Kane   and   Mann.  ' 

The  court  thea  proceeds  to  declare  it  ie  uiiaeoes- 
sary  to  take  an  account  to  ascertain  the  amount  due 
to  Burns  or  to  Kane,  "  because  Wilcox  does  not  pre- 
tend that  the  whole  of  the  $540  and  its  interest  is 
not  due   to   Kane." 

The  decree  then  declares  that  Kane  is  entitled  to 
be  paid  the  whole  of  his  debt  by  the  trustee  out  of 
the  first  money  received  on  the  Phipps  and  Nether- 
knd  debt.  And  said  trustee  is  ordered  to  collect  this 
debt  as  soon  as  possible,  and  pay  the  said  Kane  debt 
and  interest  thereon  from  the  date  of  the  trust  deed. 
The  decree,  at  its  conclusion,  recites  that  James  H. 
Wilcox  was  not  represented  by  counsel  at  this  term 
of  the  court.  But  these  causes  were,  at  the  last  term 
consolidated,  while  he  was  represented  by  counsel,  and 
the  decree  of  the  10th  of  May,  1873,  entered  in  the 
two  causes,  was  then  entered  by  his  consent,  given  by 
his  counsel   in   the   case   of  Wilcox   v.   Mann. 

In  March,  1875,  another  decree  in  said  two  causes 
was  rendered,  reciting  that  judgment  had  been  recov- 
ered by  the  trustee  on  the  Phipps  and  Netberland 
note,  and  that  Kane  did  not  want  his  share  of  it  to  go 
into  the  hands  of  the  receiver,  who  was  appointed  to 
execute  the  trusts,  the  trustee  being  removed,  it  was 
accordingly   so   ordered. 

In  October,  1879,  J.  C.  Stamps  filed  his  petition 
in  this  case,  claiming  that  Wilcox  had  assigned  him 
bis  interest  in  this  snit  and  in  the  Netherland  judg- 
ment, and  exhibits  the  assignment  dated  2d  of  Janu- 
45— VOL.  9. 
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ary,  1879,  He  avers  that  he  is  entitled  to  have  said 
debt  becavBe  he  first  gave  notice  to  the  debtor,  and 
prays  to  be  made  a  p^irty  to  the  end  that  he  may 
assert  his  claim.  He  was  made  a  party.  Od  final 
hearing  the  chancellor  held,  and  so  decreed,  that  the 
decrees  allowing  the  Kane  debt  agaiuBt  Wilcox,  ren- 
dered in  August,  1873,  and  March,  1875,  in  the  con- 
solidated causes,  were  obtained  by  frtiud  and  should  be 
vacated  anil  annulled.  He  further  held  that  Stamps, 
as  assignee  ot  Wilcox,  was  entitled  to  the  recoveries 
against  Netherland,  except  as  to  any  balance  due  Mann 
and  the  debt  due  Burns,  and  ordered  accounts  as  to 
these   debts. 

Kane  having  died  pending  this  suit  his  administra- 
tor was  made  a  party,  and  he  and  Stamps  have  ap- 
pealed.  Kane's  administrator  appeals  because  his  in- 
testate's claim  is  disallowed,  and  Stamps,  because  Burne' 
claim  is  allowed.  No  objection  being  taken  to  the 
payment  of  any  balance,  if  any,  which  may  be  found 
to    be   due  to   Mann. 

Burns'  bill  was  filed  in  January,  1873,  and  pray^ 
to  have  the  $981.  note  attached  for  the  satisfaction  of 
his  debt,  and  to  have  Morrison,  the  trustee,  enjoined 
jrum  payiag  out  any  sums  paid  liim  thereon,  and  lie 
makes  the  trustee  and  Wilcox,  the  debtor,  defeudanis 
to    his   bill. 

The  obligation  of  Phipps  and  Netherland  is  described 
in  all  the  pleadings  and  the  evidence,  as  a  note  for 
the  payment  of  money,  and  is  negotiable  paper.  To 
such    piper   the    rule   as   to  notice  does  not  apply.     The 
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note  was  not  only  assigned,  or  conveyed,  but  it  was 
also   delivered    to-  the   trustee. 

While  he  held  it  Burns  filed  his  bill,  and  Wilcox 
and  his  trustee  were  parties  to  that  bill,  and  Wilcox'g 
subsequent  assignment  of  his  interest  in  this  note  and 
in  this  suit,  would  only  convey  such  interest  as  he 
had  at  the  time,  subject  to  the  prior  rights  acquired 
by  his  creditors.  And  it  makes  no  difference  that 
the  note  had  been  reduced  to  judgment  before  the  as- 
signment  to   Stamps. 

But  if  notice  was  necessaay,  it  is  manifest  from 
this  record,  that  Netherland  had  such  notice  from  tha 
filing  of  this  bill,  April  10,  1876,  if  not  before  that 
time.  He  is  made  a  defendant  to  the  suit  to  enjoin 
the  coUecfion  of  a  judgment  rendered  upon  the  note 
in  January,  1875,  in  favor  of  Morrison,  trustee,  against 
said  Netherland.  And  Ketherland  becomes  the  surety 
of  Wilcox  for  the  prosecution  of  this  suit,  although  a 
defendant  thereto.  It  is  not  probable  that  ihe  judg- 
ment could  have  been  taken  against  him  by  the  trus- 
tee, without  his  knowing  the  character  of  his  claim  to 
the  note  sued  on — much  leas  is  it  probable  that  he 
would  have  become  the  surety  for  the  prosecution  of 
a  suit  against  himself  without  fully  understanding  the 
contents   and   objects   of  the   bill. 

This  bill  disclosed  the  fact  of  the  assignment  of 
the  note  for  the  benefit  of  Mann  and  Kane.  It  did 
not  impeach  its  validity  as  a  security  for  Mann's  debt, 
but  insisted  that  it  was  nearly  if  not  quite  paid.  It 
did  impeach  Kane's  claim,  and  it  was  to  be  relieved 
of  this   that   the   bill   was   mainly   filed.     In  an  amend- 
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ment  it  kIso  impeached  the  decrees  obtained  by  Biiras- 
aiid    Kane   iigaiiiet   him. 

ComplDiDBnt  alleges  that  he  was  not  served  with 
process  or  otherwise  brought  before  the  court  at  the 
suit  of  Burns,  being  a  non-resident  of  the  State  of 
Virgioia,  and  asks  in  bis  amended  bill  that  Burns' 
decree  be  set  aside  and  declared  void  for  this  reason. 
But  it  appears  that  publication  was  made,  and  after- 
wards process  personally  served  upon  him,  and  that  he 
made  no  defense  to  the  bill,  and  decree  was  entered 
against  him  upon  his  notes  to  plaintiff,  exhibited  with 
the   bill   May    8,   1873. 

Afterwards,  at  the  same  term,  May  8,  1873,  the 
causes  of  Burns  v.  Wilcox  and  Wilcox  v.  Mann,  were 
consolidated,  and  at  August  term,  1873,  the  decree 
complained   of  in   favor   of  Kane,   was   rendered. 

We  are  of  opinion  there  is  no  valid  objection  to 
the  decree  in  favor  of  Burns,  and  that  he  is  entitled 
to   its   satisfaction   out   of  the   Netherland   debt. 

It  is  argued  that  the  decrees  in  favor  of  Ksne  were 
fraudulently  obtained  and  are  null  and  void.  The  bill 
of  Burns  made  Mann,  Kane,  Wilcox  and  the  trustee, 
parties.  It  was  filed  in  January,  1873.  It  declared 
that  Kane's  judgment,  upon  which  his  order  was  pred- 
icated, had  beeo  declared  void,  and  so  Wilcox  should 
not   lie   required   to   pay   it. 

In  August,  1873,  Kane  filed  his  answer,  insisting 
thai  it  was  settled  between  him  and  Wilcox,  that  the 
order  should  stand  for  the  original  oonsideratioo  for 
which  said  judgments  were  rendered.  Bums'  name  is 
signed   to   this  answer  as  solicitor  for  Kane.      Upon  the 
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22<]  of  August,  1873,  Burns  admits  that  Kaue's  answer 
Bets  forth  the  facta  in  relation  to  the  $640  order,  said 
decree  ia  then  entered,  giving  Kane  prior  right  of 
aatisfitction  out  of  the  Netherland  not«,  and  in  March, 
1875,  a  similar  decree  is  entered,  directing  the  trustee 
to  collect  the  note  and  pay  into  court,  except  the 
amount  due   Kane. 

The  theory  of  the  bill  is,  that  Burns  and  Kane 
colluded  together  to  obtain  a  decree  in  favor  of  the 
latter,  against  Wilcox.  And  that  Burns  having  ob- 
tained the  decree  declaring  Kane's  judgment  void,  be- 
cause the  court  rendering  it  had  no  jurisdiction  of  the 
case,  was  under  special  obligations  to  protect  his  former 
client.  And  such,  it  seems,  were  his  feelings  when 
be  filed  his  bill  against  Wilcox  to  collect  debts  due 
from  him,  for  he  insisted  in  that  bill,  that  Kane's 
order  was  given  under  the  mistaken  opinion  that  he 
bad  valid  judgments  to  that  amount,  and  insisted  that 
the  judgments  being  void,  the  order  for  their  payment 
should    be   held   void   also. 

Burns'  deposition  was  taken  and  he  states  that  after 
he  had  succeeded  in  reversing  the  judgments  in  favor 
of  Kane,  he  and  Wilcox  conferred  togetlier  as  to  the 
propriety  of  taking  m^sures  to  vacate  the  order.  The 
witness  informed  Wilcox  that  Kane  could  sue  and  re- 
cover upon  the  original  liability  and  put  him  to  costs, 
and  would  probably  recover  more  than  $540,  and  ad- 
vised him,  if  Kane  would  agree  to  it,  to  let  the  order 
stand  as  a  final  settlement,  and  not  to  seek  to  disturb 
it.       He    agreed    to    do    it    if    Kane    would,    and   saw 
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Eane  and  Ke  agreed  to  it,  and  so  told  Wilcox,  and 
he   agreed   to   it. 

Wilcox  denies  that  any  such  conversation  ever  took 
place.  If  it  did,  it  snfEcieotly  explains  the  reason 
why  Bums'  deht  should  be  firat  satisfied.  There  ap- 
pears to  be  no  reason  why  Burns  should  ent«r  into 
such  a  combination  as  that  charged  against  him.  Wil- 
cox does  not  deny  the  justice  of  his  claims,  or  make 
any  defense  against  them.  He  stood  in  his  case  in 
antagooism  to  him  and  to  Kane,  and  in  order  to 
reach  the  Netherland  debt  it  was  necessary  to  determ- 
ine whether  he  or  Kane  had  the  right -first  to  be  sat- 
isfied out  of  it.  It  was  about  all  of  the  trust  prop- 
erty still  remaining  unappropriated,  and  the  trust  deed 
gave  Kane  the  priority  in  respect  to  said  Netherland 
deht,  and  we  cannot  say  that  the  facts  of  the  case 
warrant   the   charges   made   in     the   amended   bill. 

The  decree  in  favor  of  Kane  against  Wilcox,  who 
were  co-defendants  to  Burns'  bill,  may  have  been  re- 
versed upon  appeal  or  writ  of  error.  But  it  was  not 
absolutely  void.  The  court  had  jurisdictiou  of  the 
parties,   and   the   subject-matter. 

We  are  satisfied  Wilcox  owed  Kane  the  amount  of 
the  order.  Netherland  and  Stamps  had  full  knowledge 
of  Kane's  claim  and  the  assignment  to  him  before 
Stamps   obtained   this   assignment   of  Wilcox. 

Stamps  is  only  entitled  to  whatever  interest  Wilcox 
might  have  had  after  the  charges  of  Mann,  Kane  and 
Bums  have  been  satisfied. 

The  chancellor's  decree  as  to  Kane's  claim  will  be 
reversed,   and   with   this    modification    the   decree  below 
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will  be  affirmed,  and  the  appellant,  Stamps,  -will  pay 
the  costs  of  this  court,  and  the  cause  will  be  re- 
manded for  the  taking  of  an  account  and  for  further 
proceedings. 


N.   T.   SlMERLV,   Ex'r.   V.    WlLLCAM   HuRLBY  et   ol. 

CoxrenED  Will.  R^txrsal  an  farU.  The  will  oE  s  nane  old  man,  made 
WTen  ycare  before  hta  death,  whereb}^  the  cftate  is  giveo  (o  hie  widow 
for  life,  should  not  be  dintiirded  merely  on  the  ground  that  her  will 
wsG  stronger  than  hiii,  and  Ihat  in  other  trivial  matters  she  had  occa- 
liinnallj  controlled  his  actions ;  and  the  Supreme  Court  will  reverm 
the  judgment  of  an  inferior  court,  setting  aside  a  will,  ba^ed  on  a 
verdict  found  only  od  such  sli^fht  circumstanceii. 


FROM   CARTER. 


Appeal  in  error  from  the  Circuit  Court  of  Carter 
enuDty.      N,  Hackbb,  J. 

Taylor,  St.  John  &  Folsom  for  plainti^  in  error. 

Thomas   Curtin    for   defendant. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

Reluctant  as  we  are  to  disturb  thi  jiidgtiients  of 
inferior  courts  founded  upon  verdicts  of  a  jury  upon 
the  ground  that  they  are  not  sustained  by  evidence,  we 
are,   nevertheless,   constrained   to   do   so   in   this   case. 
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The  bill  of  exceptions  purports  to  set  out  all  the 
evidence  heard  npon  the  trial.  In  our  opinion  it 
does  not  pustain  the  verdict.  It  is  a  cootest  over  the 
will  of  Eighly  Moreland,  deceased,  and  the  jury  have 
found  against  the  will.  The  proof  is  conclusive  that 
at  the  making  of  the  will  the  testator  was  of  sound 
mind  and  disposing  memory.  There  is  really  no  proof 
to  the  contrary.  The  will  was  executetl  and  atleMed 
in  the  statutory  form,  and  there  is  no  room  to  doubt 
that  the  testator,  at  the  time  of  its  execution,  fully  un- 
derstood ils  conlenlH.  The  only  ground  of  contest 
sbadowered  forth  in  the  proof  is,  that  at  the  making 
of  the  will  the  testator  was  advanced  in  age  and  en- 
feebled by  diaeuse,  and  that  he  was  under  the  influ- 
ence of  and  subject  to  the  suj>erior  will  of  his  wife, 
who  was  Well,  healthy  and  vigorous,  and  in  wbo^e 
favor  the  will  was  in  part  made.  The  proof  of  these 
facts  nsts  mainly  upon  the  testimony  of  the  contestr 
ants,  but  even  in  their  testimony,  there  is  nothing  to 
show  that  in  the  matter  of  executing  the  will  the  tes- 
tator's wife  attempted  to  exercise  the  slightest  influence 
over  him,  although  there  i^  some  proof,  that  in  other 
trivial  matters  on  a  few  occasions,  she  was  allowed  to 
control   his  actions. 

The  will  was  executed  nearly  seven  years  before  the 
testator's  death.  He  was  not  enfeebled  lo  such  an 
extent  as  mateiially  to  affect  the  force  of  his  will 
or  the  capacity  of  his  mind.  He  was  able  to  go 
about  and  attend  to  his  business  for  several  years  af- 
terwards. 

He   disposed    of  a    small   estate   worth   about  $1,500, 
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giving  it  to  his  wife  for  Hfe,  with  reiaainder  to  three 
grand- children,  the  children  of  a  deceased  son,  whom  he 
had  raised  at  hia  hoii»e  since  the  death  of  their  father, 
to  the  exclusion  of  several  daughters,  all  of  whom  were 
of  mature  years  and  who  had  married  and  left  him.  We 
have  searched  in  vain  in  this  record  for  the  evidence 
which  could  have  justified  the  jury  in  finding  that 
this  was  not  the  will  of  the  testator,  freely  and  vol- 
untarily  executed. 

Let  the   judgment    be    reversed    and   the    cause   re- 
manded  for   a   new   trial. 


R.  R.  SwEPsoN  ti.  Exchange  &  Dep.  Bank  et  al. 

AMD 

FrasT  Nat.  Bank  op  N.  Y.  o.  Ex.  &  Dep.  Bask  d  ai. 

1.  CrtASCERY  Pleadiso.  MiUlifarioutTteat.  A  bill  bv  a  judgment-cred- 
itor of  an  Inxiilvent  bank,  whone  Hole  (itacklinldeT  in  penionallj  liable 
For  ItH  cli;btH,  ia  not  maltlfarious  for  Keeking  to  obtain  Hatisfnction  hy 
netting  BHide  a  fraiidvitent  conveyance  bv  the  bank,  rcc-over  judgiDent 
against  the  stockholder,  and  net  aiiide  frntidiilent  conveyances  by  him, 
and  alao  remove  a  cloud  caxt  on  title  by  the  fraudulent  conveyanceg. 

%  Kam K.  Crediloi'»  biU.  Ad  objection  that  a  creditor  of  an  insolvent 
corporation  files  his  bill  fur  his  own  use  only,  in  obviated  by  the  fact 
that  the  suit  han  been  conn')lidat«l  with  another  Rleil  for  all  creditors. 

;l.  pBAUDrLENT  CONVEYANCE.  Fraud  iti  ki'c.  A  trust-deed  is  not  fraud- 
ulent on  its  face  because  no  time  h  specified  for  the  sale  of  the  prop- 
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erty  conveyed  ;  and  the  trustee,  s  yoang  man  wilhont  property,  and 
ezcnsed  from  bond,  ie  authorized  to  rent  antil  sale;  and  allowed  la 
iell  on  credit  in  his  diaeretion ;  and  to  compromise  or  arbitrate  aar 
matter  of  litigation;  and  do  all  other  proper  and  necessarr  acts  is 
fully  as  could  the  grantor ;  and  the  amount  of  the  preferred  debts  it 
not  specified. 

4.  Reoistratkis.  In  irluit  bookf  A  tniet-deed  conveying  realty  is  notice 
to  the  world,  vhen  properly  acknowledged  and  noted  for  regiittralioD, 
though  it  be  registered  in  the  ch  a  I  tel -mortgage  book. 

6.  Insolvent  Bask,  (hnivyaafe  bg,  void.  At=sets  of  an  insolveni  bank 
are  trust-fundK  fur  the  creditors,  and  a  conveyunce  thereof  h  fraudu- 
lent and  void. 

FROM    KNOX. 

Appeal  from  the  Chancery  Court  at  Knoxville. 
"W.  B.  Staley,  Ch. 

T.  S.  Webb  and  H.  H.  Taylor  for  complainants. 

Logan  &  IjICKEY  and  W.  M.  Baxter  for  respon- 
dents. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  eourl. 

These  two  cases  were  consolidated  and  heard  together 
and  decrees  rendered,  from  which  the  complainants  in 
both  bills,  and  defendants  Exchange  and  Deposit  Bank, 
John  Biixtett  and  Wm.  M.  Baxter,  trustee,  have  ap- 
pealed (0  this  conrt.  The  defendants  appeal  only  from 
the   decree   in   (avor   of  Swepson. 

Swepson  had  obtained  judgment  in  the  circnit  court 
of  Knox  county,  at  its  October  term,  1876.  against 
the  Exchiinge  and  Deposit  Bank,  for  upwards  of  $3,000. 
Upon    appeal    by   defendant,   the  judgment   was  afBrmed 
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by  this  court,  at  its  September  term,  1878,  Execu- 
tion issued  upon  said  judgment  in  November,  1878, 
and  was  levied  upon  a  lot  in  Knoxville,  adjoining  the 
lot  of  Col.  Terry  and  others,  and  known  as  the 
Fouche  lot,  and  sold  by  the  sheriff  in  January,  1879, 
to   Swepson,   and   deed   executed   to  him  by  the  sheriff. 

The  proceeds  of  sale,  some  $275,  after  deducting 
charges  and  certain  proceeds  of  personalty  sold,  were 
credited  on  the  execution,  leaving  a  large  pnrt  of  said 
jadgment  unsatiefied,  and  there  were  no  other  assets 
of  the   bank   for   the   satisfaction   of  said   balance. 

Id  the  meantime,  John  Baxter,  who  bad  theretofore 
been  president  of  said  Ezohange  and  Deposit  Bank, 
resigned  his  position  as  president,  and  Lewis  T.  Bax- 
ter,  in    1876,   became   president   thereof. 

John  Baxter,  being  the  sole  stockholder  in  said 
bank,  while  he  was  president,  advanced  various  sums 
to  pay  off  depositors  and  other  creditors  of  the  bank, 
amounting,  about  the  time  he  resigned  its  presidency, 
to   the   sum   of  near   $30,0U0. 

In  January,  1876,  after  Lewis  T.  Baxter  became 
president  of  the  Exchange  Bank,  it  is  alleged  that  he 
conveyed  three  lots  in  Sneed,  King  &  Co.'s  addition 
to  Knoxville,  to  John  Baxter,  described  as  lots  257, 
258  and  259,  for  the  expressed  consideration  of  $3,266, 
oash  in  hand  paid.  This  conveyance  is  alleged  to 
have  been  null  and  void,  and  without  consideration,  as 
well  as  the  conveyance  of  the  Fouche  lot.  That  these 
four  lots  were  all  the  unencumbered  property  the  bank 
had  in  January,  1876,  and  that  it  was  then  insolvent, 
and    John    Baxter,   the    sole    stockholder,   was    by    the 
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terms  of  its  charter  individually  liable  for  its  debts,' 
and  that  these  conveyances  were  made  to  hinder  and 
dfllay  the  creditors  of  said  bankj  that  the  property  of 
the  bank  was  primarily  liable  for  its  debts  to  depos- 
itors,    before   those   due  a   stockholder. 

Said  Lewis  T.  Baxter,  as  president  of  said  bank, 
in  February,  1877,  also  conveyed  to  John  Baxter,  in- 
dividually, the  Fouche  lot  in  Knoxville,  in  part  pay- 
ment of  the  advances  made  by  John  Baxter  for  the 
bank,  besides  certain  debts  due  the  bank,  which  are 
perhaps   now,   and   were   then,   of  little   or   no   value. 

On  the  30th  of  January,  1878,  defendant  John  Baxter 
made  a  deed  of  trust  to  secure  his  creditors,  upon  bis 
own  property,  including  therein  the  three  lots  con- 
veyed to  him  by  Lewis  T.,  as  president  of  the  bank, 
and   the   Fouche   lot. 

This  deed,  which  was  registered  soon  after  its  ese- 
cution,  made  his  son,  Wra.  M.  Baxter,  trustee,  and 
relieved  him  from  the  obligation  to  give  security  for 
the  performance  of  the  duties  of  trustee.  It  preferred 
certain  creditors,  with  the  provision  for  the  payment 
of  all  his  own  debts  and  the  debts  of  the  Exchange 
and  Deposit  Bank.  It  is  apparent,  however,  that  the 
trust  property  will  &1I  short  of  paying  the  preferred 
debts.  • 

Swepson'a  bill  is  filed  for  the  purpose  of  relieving 
the  Fouche  lot  of  the  cloud  upon  his  title,  acquired 
by  his  purchase  at  eberifi's  sale,  in  part  extinguish- 
ment of  his  judgment,  claiming  that  he  had  a  lien 
upon  it  by  virtue  of  bis  judgment,  when  the  same 
was    conveyed    by   Lewis  T.,  president,  etc.,    to    John 
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Baxter;  and  this  lien  it  ia  alleged,  and  80  it  appears 
from  the  record,  was  perfected  by  the  issuance  of  ex- 
ecution  and   levy   upon   and   sale   of  the   lot. 

It  is  also  alleged  that  the  trust  deed  conveyed  no 
title  to  the  trustee,  because  at  the  time  of  the  filing 
of  his  bill,  there  had  been  no  legal  registration  of 
said  deed. 

The  bill  further  impeaches  said  deed,  upon  the 
ground  that  the  trustee  is  a  young  man,  without  means, 
is  excused  from  giving  hon^.  and  is  given  unlimited 
power  as  to  the  time  and  manner  of  the  sale  of  the 
tmst  property. 

It  is  also  objected  that  the  date  and  amount  of 
the   debts   preferred   are   not   given. 

The  bill  prays  that  the  deed  for  the  lot  adjoining 
Col.  A.  Terry  and  others,  and  lots  257-a-9,  be  set 
aside,  and  the  deed  of  trust  to  Wm.  M.  Baxter  be 
declared  null  and  void,  and  for  a  decree  against  John 
Baxter  individually  as  the  sole  stockholder  of  said 
bank,  for  the  unpaid  balance  of  the  judgm,ent  against 
the   bank. 

Defendants  John  Baxter  and  others  demur  to  the 
bill,  upon  the  ground  that  it  is  multifarious,  iii  seek- 
ing to  remove  a  cloud  upon  the  title  to  the  Fouche 
lot;  to -declare  fraudulent  other  conveyances  of  other 
lands,  and  to  hold  John  Baxter  liable  to  the  payment 
of  the  debt  because  of  his  liability  as  sole  stockholder, 
for  all  the  debts  of  the  Exchange  and  Deposit  Bank; 
the  defendants,  Wm.  M.  and  Lewis  T.  Baxter  having 
no  interest  in  that  part  of  the  case  which  seeks  to 
hold   John   Baxter   liable   as  stockholder  for   the   bank's 
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debts,  and  because  the  bill  should  have  been  a  general 
creditor's  bill. 

The  demurrer  was  overruled  and  the  defendaDts 
answered,  denying  fraud  and  iDBiBting  upon  the  validity 
of  the   several   conveyances. 

The  bill  of  the  First  National  Bank  of  N.  Y.,  also 
a  creditor  of  the  Exchange  and  Deposit  Bank,  contains 
substantially  the  same  allegations  as  those  made  by 
Sffepson,  and  prays  for  the  same  relief,  except  that  it 
appears  to  have  been  filed  on  behalf  of  all  the  cred- 
itors  of  said   insolvent   bank. 

Similar  demurrers  were  filed  in  this  case  to  those 
filed   in   the  Swepson   case,   and   were   overruled. 

The  court  sustained  Swepson's  bill  so  far  as  to 
remove  the  cloud  upon  his  title  to  the  Fouche  lot, 
but  sustained  the  conveyance  of  John  to  Wm.  M. 
Baxter,  and  apiiointed  tlie  latter  receiver  to  take  into 
his  possession  the  a.ssets  of  the  bank  for  the  benefit 
of  its  creditors,  and  held  John  Baxter  liable  for  any 
balance  due  said  creditors,  upou  the  ground  of  his 
being   the  sole   stockholder   of  said    bank. 

In  the  argument  the  defendants  press  the  objection 
to  Swepson's  bill,  that  it  is  multifarious.  No  appeal, 
however,  was  taken  from  the  decree  in  favor  of  the 
First   National   Bank   of  New   York. 

While  the  definition  of  multifarious,  "  the  improp- 
erly joining  in  one  bill  distinct  and  independent  mat- 
ters, and  thereby  confounding  them,"  ts  generally  ao 
cepted  and  approved,  yet  it  seems  somewhat  difficult 
to  make  application  of  it  to  cases  as  they  arise.  Per- 
fectly   distinct    and    unconnected     matters    against     one 
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defendant,  makes  a  bill  multifjrious:  Sto.  Eq.  PI., 
sec.  271,  But  under  our  statute  thia  rule  has  been 
moditiecl.  It  has  been  enacted  tbat  "the  uniting  in 
one  bill  of  several  matters  of  equity,  distinct  and  un- 
connected, against  one  defendant,  is  not  multifarious* 
ness : "     Code,   sec.    4327. 

But  the  demand  of  several  matters  of  a  distinct 
and  independent  nature  against  several  defendants  in 
the  same  bill,  would  make  the  bill  muJti&rious:  Slo. 
Eq.    PI.,   sec.  271. 

Thus,  if  A.  should  file  a  bill  against  B.  and  C, 
(ieekin^  to  enforce  a  vendor's  lien  against  B.  and  to 
foreclose  u  mortgage  on  a  different  tract  of  land  be- 
longing to  C,  we  can  readily  see  tbat  the  matters  are 
wholly  distinct  and  independent  of  each  other.  On 
the  other  hand,  if  a  debtor  makes  a  fraudulent  con- 
veyance of  different  portions  of  his  property  to  differ- 
ent grantees,  and  they  to  others,  all  may  be  joined 
in  the  same  bill  as  defendants.  So,  a  bill  may  seek 
to  set  aside  fraudulent  conveyance  and  subject  other 
property,  not  conveyed,  to  the  satisfaction  of  complain- 
ant's claim,  and  is  not  multifarious:  Sec  1  (Milliken's) 
Meigs'  Digest,  p.  697—8.  A  bill  against  several  par- 
ties, where  all  their  rights  are  so  connected  that  the 
court  can  adjudge  them,  is  uot  multifarious:  7  Bax., 
333. 

When  a  bill  has  but  one  object,  the  court  may 
grant  such  relief  as  is  incident  thereto,  and  a  bill  to 
remove  clouds  from  title,  recover  possession,  and  have 
account  for  rents  and  proRts,  is  not  multifarious:  7 
Baxt.,   616. 
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The  object  of  Swepson'e  bill  is  to  have  s^itisfnctioD 
of  his  judgment  against  the  Exchaage  and  Depodt 
Bank.  He  alleges  that  Lewis  T.  Baxter,  the  presi- 
dent of  the  bank,  after  he  obtained  his  judgment,  con- 
veyed the  land  levied  on  by  him,  before  it  was  sold 
under  his  execution,  and  that  John  Baxter  conveyed 
it  to  W.  M.  Baxter,  trustee,  who  holds  and  claims  the 
same  under  said  deed,  and  he  seeks  to  have  thi^  in- 
cumbrance  removed    and   his   title   quieted. 

He  also  aeeka  by  his  bill  to  have  John  Baxter's 
individual  property  subjected  to  the  payment  of  his 
judgment,  and  the  three  lots  conveyed  b^  Lewis  T.,  as 
president  of  the  bank,  to  John  Baxter,  and  by  him 
to  Wm.  M.  Lewis  T.,  as  president  of  the  bank,  the 
debtor  of  complainant,  is  a  proper  party  in  order  to 
the  granting  of  this  relief.  He  represents  the  bank. 
John  Baxter,  as  the  sole  stockholder,  is  bound  by  the 
bank  charter  for  all  the  bank  debts.  He  stands  in 
the  attitude  of  a  surety  for  an  alleged  insolvent  cor- 
poration, and  the  ^bill  prays  that  he  may  be  compelled 
to  pay  the  debts  which  the  bank  is  bound  to  pay 
and  for  which  he  is  also  bound;  and  to  attain  this 
object  the  bill  prays  that  the  conveyance  of  the  Fouche 
lot  and  the  three  lots,  Nos.  257-8-9,  from  Lewis  T., 
president,  to  John  Baxter  and  from  him  to  Wm.  M. 
'Baxter,  may  be^  set  aside,  and  that  the  conveyance  of 
other  property  by  said  John  Baxter  to  said  trust«, 
for  reasons  stated  in  the  bills,  may  also  be  set  aside 
and  declared  void,  and  subjected  to  the  payment  of 
his  debt. 
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It  seems  to  us  that  these  bills  have  but  one  ob- 
ject, the  subjection  of  property  and  rights  of  the  Ex- 
change and  Deposit  Bank  and  of  John  Baxter,  to  the 
payment  of  their  debts,  and  in  pursuit  of  that  object 
they  may  bold  the  defendants  to  account  for  property 
conveyed  to  them  which  should  be  so  applied.  It  is 
conceded  that  John  Baxter,  as  sole  stockholder,  is  lia- 
ble for  the  bank's  debts,  and  it  ia  charged  that  he 
has  wrongfully  conveyed  his  property  to  said  trustee, 
and  that  belonging  to  the  bank  which  its  president 
had    conveyed  to  him. 

These  three  parties  and  the  named  beneficiaries  Id 
the  trust  deed,  are  made  defendants  to  the  bills,  and 
we  think  properly.  So  there  was  no  error  in  the 
action  of  the  cbancellor  io  overruling  the  defendants^ 
demurrer.  Tbe  objection  that  Swepson  sues  for  his  own 
use  only,  is  answered  in  the  fact  that  tbe  two  bills  are 
coDSolidated,  and  Swepson's  recovery  will  enure  to  the 
benefit  of  all  the  creditors,  and  it  was  so  decreed  by 
the  obancellor,  and  the  other  bill  is  filed  in  behalf 
of  all   creditors. 

The  complainants  attack  the  deed  of  trust  of  John 
Baxter   as   fraudntent   in   law,  upon   several   grounds. 

It  is  said  the  deed  is  fraudulent  on  itc  face,  be- 
cause no  time  is  specified  within  which  the  property 
shall  be  sold,  and  tbe  trust  closed;  and  the  trustee 
is  authorized  to  rent,  until  a  sale  is  made,  which  may 
be  on  credit  or  for  cash;  and  to  compromise  or  ar- 
bitrate any  matter  or  litigation  that  may  arise  in  the 
execution  of  the  trust,  and  to  do  all  other  proper  and 
acts  as  fully  as  the  grantor  could  do;  and 
46-— VOI-.  9. 
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the   deed   does   not   show   how    much    ia   due   to   any    of 
the    preferred  credilore. 

No  specific  time  is  fixed  for  the  sale  of  the  prop- 
erty, or  within  which  the  trust  shall  be  closed.  But 
this  omission  does  not  amount  to  a  stipulation  in  the 
deed  for  such  delay  in  the  execution  of  the  trusts  as 
would  make  it  fraudulent.  And  it  is  intended  that 
the  trust  may  be  executed  without  delay,  and  in  &ct 
part  of  the  projierty  had  been  sold  and  proceeds  ap- 
plied as  directed,  at  the  time  the  bills  were  filed. 
The  stipul:ition  for  a  sale  upon  credit,  if  deemed  best 
by  the  trustee,  does  not  of  itself  avoid  the  deed.  It 
was  not  unreasonable  to  allow  such  discretion,  if  the 
interest  of  the  secured  creditors  coidd  thereby  be  pro- 
moted. And  althoui^h  in  several  Xew  York  cases, 
referred  to  by  complainants'  solicitors,  the  authority  l« 
Sfcll  on  credit  is  held  to  render  the  deed  void,  we  are 
not  prepared  to  adopt  such  conclusion,  especially  in  a 
case  where  it  is  conceded  that  the  property  conveyed 
is  inadequate  to  the  satisfaction  of  the  preferred  debts ; 
nor  do  we  see  any  sound  reason  why  a  trustee  may 
not  be  invested  with  the  power  to  settle  by  compro- 
mise or  arbitration,  any  matter  or  litigatiou  arising.  ii)> 
the  execution  of  the  trust;  nor  is  it  a  fatal  objection 
to  the  deed  that  it  does  not  state  the  amounts  of  the 
debts  of  the  preferred  creditors.  Their  names  are 
given,  and  the  amounts  due  them  are  readily  ascer- 
tainable, being  notes  or  bills.  In  the  case  of  Yvuny 
V.  Gillespie,  12  Heis.,  2:i9,  the  decision  seems  to  have 
been  placed  upon  the  ground  that  the  provision,  "that 
all   others   we   owe   for   borrowed   money,"  shall   be  firet 
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paid,  in  wbich  neither  the  names  of  creditors  nor 
unoDDte  of  debts  were  given,  was  a  "  meditated  sub* 
terfuge"  to  perpetrate  a  Jraud.  Upon  the  whole,  we 
are  of  opinion  that  the  trust  deed  ia  not  void  for  an^ 
of  the  reasons  insisted  on  b;  oomplainaots. 

It  is  also  objected  that  the  trust  deed  was  not 
properly  registered  at  the  date  of  the  filing  of  the 
bUla,  and  that  for  this  reason  the  complainants  may 
subject  the  property  therein  mentioned  to  their  debts. 
The  deed  was  properly  acknowledged  and  noted  for 
registration,  but  it  seems  was  recorded  in  the  book 
for  the  registration  of  chattel  mortgages,  etc.,  and  not 
in  the  book  of  trust  deeds  or  conveyances  of  real  es- 
tate. It  was,  after  the  bills  were  filed,  registered  in 
the  proper  book.  Sec.  456  a  directs  the  register  to 
keep  a  book  for  the  registration  of  trust  deeds,  etc. 
This  section  is  directory  to  the  register,  and  when  a 
deed  is  noted  and  registered,  it  is  notice  to  "  all  the 
world,"  from  the  time  it  is  noted :    Code,  sec.   2073. 

The  cbaDoellor  decreed  that  said  deed  was  not 
fraudulent  in  law  nor  in  fact,  and  that  it  vested  the 
trustee  with  the  title  to  the  property  therein  described, 
■except  as  to  the  Fouche  lot,  as  to  which  it  gave 
Swepson  the  relief  he  prayed  for.  He  further  de> 
clared  that  the  complainants  were  entitled  to  have  the 
Exchange  and  Deposit  Bank  wound  up  as  an  insolvent 
'  corporation,  and  to  have  decrees  against  John  Baxter 
as  sole  stockholder,  for  the  amounts  due  complainants 
and  other  creditors  of  said  bank,  subject  to  credits  for 
any  suras  realized  from  the  assets  of  said  bank.  And 
the   chancellor   also   directed   the   trustee  to   execute  said 
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trust  deed,  and  to  pay  over  proceeds  to  the  clerk  and' 
master,  to  the  end  that  after  deducting  prior  chaises 
upon  the  fund,  it  might  be  applied  towards  the  pay- 
ment of  the  claims  of  the  creditors  of  said  bank,  who 
were  to  be  notified  by  publication  to  present  their 
claims. 

The  decree  will  be  modified  as  to  the  three  lots, 
Nns.  257,  258  and  259,  which  were  conveyed  as  the 
property  of  the  bank,  in  1877,  to  John  Baxter  by 
Lewis  T.  Baxter,  president  of  the  bank.  The  bank 
was  insolvent  at  the  time  of  thia  conveyance.  And 
its  assets  at  that  time  were  a  trust  fund  for  the  pay- 
ment of  all  its  creditors,  and  could  not  rightfully  he 
perverted  to  the  payment  of  a  debt  due  its  sole  stock- 
holder, who  was  also  liable  for  its  debts,  and  by  him 
conveyed    in   trust   for   the    payment  of    his    individual 


The  deed,  therefore,  of  said  Liewis  T.  to  John  Bax- 
ter, and  his  trust  deed  to  Wm.  M.  Baxter,  are  inop- 
erative and  void,  so  far  as  the  attempted  conveyance 
of  the  three  lot^  is  concerned,  and  these  lots  will  be 
sold  under  the  direction  of  the  chancery  court,  and 
the  fund  arising  therefrom  will  be  applied  to  the  sat- 
isfaction of  claims  of  creditors  of  the  said  bank.  In  all 
other   respects   the   chancellor's  decree   will   be   afErmed. 

The  costs  of  this  court  will  be  paid,  one-half  by 
complainants  in  the  two  bills,  and  the  other  half  by 
John   Baxter,   and   the   caase   will   be   remanded. 
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"C.  A.  Charles,  Adm'r,  c.  C.  H.  Speaes,  Adm'r,  d  al. 

£aTOITEL.  Former  tuii.  An  adjudicBtioD,  ia  a  bill  filed  by  an  adminis- 
trator  to  aubject  realty  descended,  that  the  personalty  had  been  ei- 
hauEted,  ia  not  an  estoppel  upon  the  heirs  from  contesting  that  ques- 
tion in  a  subsequent  suit  by  a  creditor  for  the  same  purpose,  and 

showing  a  devatlarit. 
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Appeal  from  the  Chancery  Court  at  Bogersville. 
H.  C.  Smith,  Ch. 

Kyle   &   McDebmott  for   complainant. 

W.    P.   GiLLBNWATERS   for  dofendaotB. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

Complainant  filed  his  bill  in  the  chancery  court  of 
Hawkins  county,  to  obtain  satisfaction  of  a  judgment 
be  bad  obtained  in  this  court  against  said  0.  H. 
Spears,  Administrator  of  D.  A.  Spears,  and  in  his  own 
wrong. 

The  bill  alleges  that  defendant  C.  H.  Spears  made 
a  fraudulent  conveyance  of  a  tract  of  land,  in  said 
county,  to  one  Thompson,  to  hinder  and  delay  the 
collection  of  his  judgment,  and  prays  to  have  the  con- 
veyance set  aside  and  the  land  so  fraudulently  con- 
veyed,  subjected   to   the    payment   of  his   debt. 

The   bill    further    alleges   that    defendant's    intestate, 
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D.  A.  SpearB,  was  the  owner  nf  a  tract  of  land  i& 
said  couDty,  and  that  bis  persooal  estate  has  been  ex- 
hausted in  the  payment  of  debts,  and  prays  to  have 
said  tract  of  land  subjected  to  sale,  etc.  Thompson, 
the  alleged  fraudulent  vendee,  and  the  widow  and  heirs 
at  law  of  said  D.  L.  Spears,  deceased,  are  made  de- 
fendants. 

The  chancellor  ordered  an  account  to  ascertain, 
amongst  other  things,  whether  the  personal  assets  had 
been  exhausted  in  payment  of  debts.  The  master  re- 
ported all  the  assets  which  came  to  the  hands  of  the 
administrator  had  been  so  exhausted,  except  about  $3; 
setting  forth  the  debts  paid,  when  due  and  when  paid. 
The  amount  of  assets  received  is  stated  at  §2,290.49. 
Upon  exception  filed  by  the  defendants,  payments 
by  the  administrator  aggregating  more  than  the  debt 
of  complainant  were  disallowed,  upon  the  ground  that 
they  were  made  more  than  two-and-a-half  years  after 
grant  of  administration,  without  request  for  delay  by 
the  creditors,  and  it  was  held  that  the  administrator 
was  guilty  of  a  detaatavit  in  making  such  payments, 
and  there  was,  therefore,  iu  his  hands  a  fund  sufficient 
to  pay  complainant's  claim,  and  the  lands  descended 
to  the  heirs  could  not  be  subjected  to  the  payment  ol 
said   claim. 

The  chancellor,  therefore,  dismissed  the  bill,  bo  &r 
as  it  sought  relief  affecting  the  heirs  at  law  of  D.  A. 
Spears,  but  be  declared  the  sale  of  the  land  by  C.  H. 
Spears  to  Thompson  to  be  fraudulent  and  void,  and 
directed  its  sale  by  the  master  for  the  satis&ction  of 
oomplainaut's  decree. 
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No  appeal  was  asked  for  or  taken  by  any  of  the 
parties.  Bnt  the  complainaDt  haa  filed  the  record 
here  for  writ  of  error,  and  asks  a  reversal  of  the  de- 
cree so  far  as  it  refuses  the  relief  sought  agaiust  the 
land  descended  to  the  heirs  of  D.  A.  Speers,  deceased. 
Upon  the  argument  of  the  exceptions,  it  was  in  evi- 
dence that  D.  A.  Spears  died  in  February,  1860,  and 
administration  was  granted  on  his  estate  March,  1860, 
and  in  1 866,  upon  a  bill  filed  by  his  administrator 
to  sell  land  to  pay  debts,  to  which  the  widow  and 
heirs  were  defendants,  upcm  an  account  ordered,  the 
same  debts  were  reported  as  paid,  that  were  excepted 
to  in  this  case.  No  exception  was  taken  then  to  the 
payments  of  these  debts,  and  the  court  ordered  a  sale 
of  land  to  pay  other  debts.  The  debt  in  suit  iu  this 
case  was  not  one  of  those  included  in  the  report,  if 
being   then   in    suit. 

Complainant  insists  that  tlie  report  then  and  decree 
aERrming  it,  are  conclusive  that  the  i)er8onalty  was  ex- 
hausted in  payment  of  debts  of  the  estate,  and  the 
chancellor   erred    in    refusing   to   so   declare. 

But  the  complainant  was  no  party  to  the  cause  in 
which  said  debts  were  reported,  and  defendants  are  not 
estopped  in  this  suit  to  set  up  defenses,  which  were 
not   made   in   the   suit   with    other    parties. 

We  are  of  opinion,  therefore,  that  there  was  no  error 
in  the  chancellor's  decree  dismissing  the  bill  as  to  the 
widow  and  heirs  al  law  of  D.  A.  Spears,  deceased,  and 
the   same   wilt   be   affirmed. 
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Wii.LiAU  G.  HcME  «(  at.  V.  Commercial   Bank  et  al. 

BAKKa.  J}ireel/ir».  Direetors  vho  do  nU  ofivpl  and  /aU  lo  ditchargt  lit 
diiliea  of  the  office  not   liable  to  crcdi/ori..     The  owners  of  the  charier 

.'  /'^and  stock  of  a  Ktute  bank,  men  of  good  chnracter  aad  bavini;  lh« 
confidence  of  the  cuoiinuiiLt?,!  published  in  the  newHpaiient  of  the 
city  in  which  the  bank  waa  located,  a  busines«  card  of  the  bank, 
with  their  own  nftmcH  M  '>fficeri<,  and  with  the  name  of  one  of  ifaem* 
oelvii!  an  a  director,  and  the  Daoiea  of  four  other  pemnna  as  direclora, 
who  wore  not  stock lioIdcr»,  who  had  never  been  notified  that  th*;- 
were  eletled  dircetora,  nor  accepted  the  office,  nor  aote.)  as  such, 
and  cnnllnucd  the  publication  for  over  four  ^eara  with  the  knowled^ 
of  Buch  personH,  hut  without  their  active  participation.  £<:/(!,  ihe 
bank  having  failed,  that  the  credllorti  had  no  right  of  action,  eillier 
throngli  or  indep(>ndent  of  the  corporation,  againnt  sach  personn  for 
failing  to  disciiarge  the  dutien  uf  direclom,  it  not  appeariug  that  th<^7, 
oreilher  of  Ihcm,  had  done  or  BBid  anything  tending  to  lead  anj  n( 
the  creditors  to  believe  that  they  were  directors. 
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Appeal   from  the  Cliancery  Court  at   Knoxville.     W. 
B.  Stalky,  Ch. 

CoKNicK   &   CoRNiCK   for   oomplainaiit. 

James   Comfort   for   Trustee. 

IsGERSOLL   &   CocKB   for   Tillman,  AdmiDistrator. 

Georgb    Andrews   and    W.   M.   Baxter    for    Ross 
aiid    Bovnton. 

George  Brown  and  Geohue  White  for  Henegar, 
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Cooper,  J.,  delivered  the  opinion  of  the  court. 

By  the  act  of  1870,  oh.  96,  Hugh  L.  McClung, 
R.  M.  MoClung,  John  Williams  and  R.  R.  Swepeon, 
were  created  a  body  politic  and  corporate  under  the 
name  and  style  of  the  Commercial  Bank  of  Knoxville, 
Rulijeet  to  all  the  refetrictiona  and  penalties,  and  en- 
titled to  all  the  beoefits  and  privileges  of  the  charter 
creating  the  Knoxville  Bank,  passed  March  26,  1866. 
The  Knoxville  Bank  charter  provides  that  the  capital 
atock  ahall  not  exceed  $100,000,  and  that  the  corpo- 
ration shall  be  subject  to  such  general  laws  as  the 
Legislature  may  pass  in  reference  to  banks  and  other 
similar  institutions.  By  the  third  section  of  the  act 
of  1870,  ch.  96,  it  is  provided:  "That  the  individual 
property  of  the  several  stockholders  ahall  be  responsi- 
ble for  all  the  debts,  liabilities  and  deposits  of  said 
bauk," 

About  the  20th  of  November,  1S72,  at  the  instance 
of  R.  M.  McClung,  and  in  a  blank  book  furnished 
by  him,  entries  were  made  by  a  lawyer  to  the  effect 
that  the  charter  granted  by  the  act  of  1870,  was  ac- 
cepted by  the  corporators  named,  and  that  John  Wil- 
liams and  R.  R.  Swepson  had  transferred  their  rights 
under  it  to  R.  M.  McClung,  R.  R.  Bearden  and  Sam 
House,  and  opening  the  books  for  subscription  to  the 
capital  stock]  of  the  bank.  Thereupon,  R.  M.  McClung, 
Bearden  and  House  each  subscribed  for  the  stock  to 
the  amount  of  either  $30,000  or  ?31,666.66.  At  the 
same  time  the  names  of  James  R.  Cocke,  H.  B,  Hen- 
egar,  D.  T.  Boynton,  G.  W.  Ross,  and,  perhaps,  Hugh 
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L.  McClutip,  or  W.  Easley,  Jr.,  or  both,  were  also 
signed  to  the  stuck  list  for  shares  to  the  amouDt  of 
either  ?l,000  or  «2,0i0  each.  It  is  agreed  by  all  the 
witness*  8  who  testify  that  they  were  present  od  the 
occasion,  that  H.  B,  Henegar,  who  lived  about  seventy 
miles  from  Knoxville,  was  not  there,  and  that  hie  name 
was  tigned  by  R.  M.  McOliing.  The  evidence  lends 
also  to  show  that  neither  Hugh  L.  McClung  nor  W. 
Easley,  Jr.,  was  present.  They  are  not  parties  to  this 
litigation.  Whether  the  names  of  Cocke,  Boynton  anJ 
Ross  wore  signed  by  themselves,  or  by  othfr  persons, 
is  ono  of  the  contested  questions  of  fact.  The  blank 
book  containing  the  snbscription  list  was  kept  in  the 
vault  of  the  hank,  and  was  prodnced  and  snbmitled 
to  the  creditors  at  a  meeting  held  by  them  after  the 
faihire  of  the  biudt  as  hereinafter  mentioned.  It  is 
not  tracred  further,  and  when  senrch  was  subsequently 
made  for  it  could  not  be  found.  Curiously  enough, 
no  creditor  who  then  saw  it,  most  of  whom  weie  prob- 
ably citizens  of  Knoxville,  is  called  ujwn  to  testify  8S 
to   the   hand-writing   of  the    subscribers. 

Immediately  after  the  subscription  of  stock,  the  bank 
commence<)  biisiness  with  R.  M.  McClung  as  president, 
R.  R.  Bearden  as  vice-president,  and  Sam  House  a." 
cashier.  An  advertisement  of  the  fiict,  giving  the  names 
of  these  persons  as  the  officers,  and  staling  the  hoard 
of  directors  to  be  James  R.  Cocke,  H.  B.  Henegar, 
D.  T.  Boynton,  G.  W.  Ross  and  R.  R.  Bearden,  ww 
published  in  the  daily  and  weekly  editions  of  two 
Knoxville  newspapers,  and  continued  to  be  published 
in  the   same   form   antil   afl«r   April   4,   1877.     On  that 
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day,  the  baok  suspended  business,  and  made  to  Hugh 
L.  MoClung,  afl  trustee,  a  general  assignment,  for  the 
benefit  of  creditors,  "of  all  its  property,  real  and  per- 
sonal and  mised,  and  all  its  assets  and  effects  of 
every  kind  and  description."  McCiang  declined  to  ac- 
cept the  trust,  and  James  Comfort  was  appointed  trus- 
tee  in   his   place. 

R.  M.  McClung,  Bearden  and  House  understood 
themselves  to  be  sole  owners  of  the  bank,  and  of  the 
Block  subscribed,  and  so  say  in  their  testimony.  They 
had  agreed  among  ihemselves  in  advance  to  share 
equally  the  profits  and  losses,  and  to  pay  interest  to 
each  other  upon  any  money  paid  in  by  either  on  the 
capital  stock.  In  fact,  only  $8,141.05  were  paid  in 
by  Bearden,  and  the  amount  was  put  on  the  books  of 
the  bank  to  his  individual  credit.  No  call  of  stock 
was  ever  made,  nor  stock  account  kept.  No  meeting 
of  stockholders,  except  at  the  organization  of  the  hank, 
and  no  meeting  of  directors  at  any  time,  was  ever 
held.  No  notice  of  the  subscription  of  stock  to  the 
persons  not  present  when  the  names  were  signed,  nor 
of  the  election  of  directors  seems  to  have  been  given. 
As  between  them  and  the  bank  as  a  corporation,  neither 
Cocke,  Henegar,  Boynton  or  Boss  ever  claimed  to  be, 
or  was  recognized  by  the  officers  or  stockholders,  as 
directors  in  the  actual  conduct  of  the  business.  The 
last  three  were  depositors  of  the  bank,-  Henegar  closing 
his  account  January  1,  1876,  Boynton  January  1,  1877, 
and  Boss  continuing  until  the  suspension.  Cocke  died 
in  July,  1874,  and  Iiewis  Tillman  qualified  as  adminis- 
trator of  bis  estate  on  the  8th  of  the  succeeding  month. 
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He  enquired  at  the  b&nk  and  was  id  formed  by  Mc> 
Clung   that   his   intestate   had   no   interest   therein. 

From  the  commencement  of  the  business  of  the 
bank,  McCluog,  Beardeu  and  House  seem  to  have 
treated  the  deposits  and  assets  of  the  bank,  as  well  as 
the  franchises  of  the  charter,  as  their  individual  prop- 
erty. Kacb  of  them  drew  from  the  bank  whatever 
money  he  thought  proper,  making  a  memorandum  or 
ticket  of  the  amount,  which  was  theoretically  treated 
as  on  call  and  carried  into  the  books  of  the  bank  as 
cash  on  hand.  On  September  26,  1874,  a  trial  bal- 
ance on  this  basis  was  taken,  and  showed  an  apparent 
profit  of  over  $11,000,  and  the  partners  drew  out  in 
all  $10,064.66.  But  if  the  items  iuclnded  in  the  cash 
account,  which  ought  to  have  been  charged  to  the  in- 
dividual accounts  of  the  parties,  had  been  properly 
posted,  the  true  statement  would  have  showu  a  loss  of 
several  thousand  dollars.  The  capital  paid  in  had  been 
exhausted,  and  there  was  an  actual  deficit  as  early  as 
January  1,  1874.  On  September  26,  of  that  year 
House  sold  his  stock  and  interest  in  the  bank  to 
McClung  and  Bearden,  and  severed  his  connection  en- 
tirely by  resigning  hie  office  of  cashier.  After  that 
date,  McClung  and  Bearden  continued  to  draw  out 
money  for  their  own  purposes,  and  to  allow  firms  with 
which  they  were  severally  connected  to  become  over- 
checkers,  until  at  the  time  of  the  suspension  there  was 
a   deficit,   thus   occasioned,   of  over   $80,000. 

On  July  3,  1877,  the  original  bill  in  this  cause 
was  filed  by  W.  G.  Hume  and  others,  as  creditors  of 
the    Commercial    Bank,    as    well    for    all    other    credi- 
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tors  as  for  themselves,  agaiaet  the  ComiDercial  Bank, 
and  McCluDg  and  Bearden  as  officers  of  the  corpora- 
tioQ  and  individually,  James  Goodrich,  cashier,  and 
James  Comfort,  trustee,  H.  B,  Henegar,  D.  T,  Boyn- 
ton,  G.  W.  Rofs  and  Lewis  Tillman,  administrator  of 
James  R.  Cocke,  deceased.  The  object  of  the  bill 
is  to  hold  the  last  four  defendants  liable  for  "  all 
the  debts,  liabilities  and  deposits  of  the  bank,"  under 
the  provision  of  the  third  section  of  the  charter;  and 
to  hold  them  liable  for  all  sums  of  money  misapplied 
or  misappropriated  by  the  officers  of  the  bank,  because 
tbey  had  "negligently  omitted  and  wilfully  neglected 
to  discharge  the  duties  incumbent  upon  them  as  di- 
rectors." 

On  September  27,  3877,  James  Comfort,  as  trustee, 
answered  the  original  bill,  and  tiled  his  answer  as  a 
cross-bill  against  the  other  parties  defendant  to  that 
bill,  the  parties  complainant  thereto,  and  all  the  cred- 
itors of  the  bank,  for  an  adjustment  of  disputed  debts, 
the  settlement  of  his  trust  under  the  orders  of  the 
court,  and  to  bold  Henegar,  Boynton,  Rosa  and  Till- 
man, administrator,  liable  as  stockholders  and  directors. 
This  bill  sets  out  the  dealings  of  McClung  and  Bear- 
den with  the  funds  of  the  bank,  and  their  misappro- 
priation of  those  funds  to  their  own  use,  and  avers 
that  the  facts  appear  on  the  books,  and  that  an  ex- 
amination at  any  time  would  have  shown  the  trntb. 
The  bill  further  alleges  that  Henegar,  Boynton,  Robs 
and  James  E.  Cocke  were,  during  all  the  time,  pub- 
lished to  the  world  as  directors  of  the  bank  with 
their   knowledge,   and   by   their    consent;     and    that   the 
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knowledge  on  the  part  of  the  public  that  they  siis- 
tained  thie  important  relation  to  the  bank  gave  it 
credit,  and  induced  the  depositors,  who  are  now  the 
creditors,  to  deposit  their  fuods  in  the  belief  that  the 
superviBion  of  these  directors  rendered  it  a  safe  and  re- 
liable institution;  but  that  they  wholly  &iled  to  dis- 
charge any  of  their  duties  as  directors,  and  omitted 
and  neglected  to  exercise  any  supervision  or  control 
over  the  bank  officers,  and  by  this  gross  and  wilfull 
oegligence  permitted  such  unlawful  appropriation  of 
funds. 

All  of  the  defendants,  who  are  thus  sought  to  be 
charged,  deny  in  their  answers  that  they  were  either 
stockholders  or  directors  of  the  bank,  or  had  anything  to 
do  with  it,  as  a  matter  of  &ct,  in  either  capacity.  Tlie 
evidence  is  entirely  conlusive  that  not  one  of  them  ever 
claimed  to  be,  or  received  any  benefit  as  a  stockholder, 
or  ever,  in  any  way,  whatever,  acted  as  a  director. 
The  bank  was,  as  we  have  seen,  exclusively  claimed, 
owned  and  managed  by  McClung,  Bearden  and  House. 
These  persons  all  say  in  effect  what  Bearden  says  in 
so  many  words,  that  it  was  understood  that  all  the 
stock,  no  matter  by  whom  subscribed,  was  owned  by 
them.  They  were,  in  reality,  stockholders,  officers  and 
directors.  Under  these  circumstances  the  presumptJoo, 
where  there  was  a  conflict  of  testimony  on  the  point, 
would  be  that  they  had  made  the  subscription  them- 
selves. 

Before  stating  the  testimony  on  this  subject,  it  may 
be  well  to  premise  that  McClung,  from  1865  to  the 
organization  of  the  Commercial    Bank,    had    been   the 
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caahier  of  the  First  National  Bank  of  Knoxville,  which 
had  gone  into  liquidatiSo.  He  was  anxious  to  start 
a  new  National  bank,  and  for  this  purpose  hud  con- 
sulted the  parties  sought  to  be  charged  in  this  case, 
and  especially  Boynton  and  Ross,  one  of  whom  was 
the  pension  agent  and  the  other  a  disbursing  officer 
of  the  United  States  at  Knoxville.  These  parties  had 
agreed  to  take  stock  in  such  a  bank  to  be  managed 
by  him.  It  was  found,  however,  that  the  limit  of 
currency  then  allowed  by  act  of  congress  had  lieeu 
reached,  and  a  Nutioual  bank  could  not  be  organized. 
McClung,  tLerelore,  determined,  in  conjuuclion  with 
Bearden  and  House,  to  start  a  bank  under  a  State 
charter,  but  with  the  intention,  if,  as  he  thought 
probable,  congress  should  at  its  approaching  stssion  in- 
crease the  currency,  to  turn  it  info  a  National  bank. 
In  the  event  of  such  a  change,  it  was  understood  that 
the   defendants   would    become   stockholders. 

In  this  attitude  of  the  parties,  the  CumniGrcial  Bank 
was  oi^nized.  The  lawyer  who  drafted  tlie  entries 
in  .the  mbscripfion  book  says  that  it  was  understood 
that  McClung,  Beurden  and  House  were  to  own  the 
bank,  but  he  was  not  present  when  it  was  organized. 
McClung  says  that  he,  Bearden  and  House,  and  per- 
haps Cocke,  were  present.  He,  Bearden  and  House 
each  subscribed  to  the  capital  stock  $31,606.66.  He 
then  subscribed  the  names  ot  Hugh  L.  McChing,  Hen- 
egar  and  Ross  for  $1,000  each.  He  thinks  Bcardeu 
subscribed  the  names  of  Boynfon  and  Cocke  for  a  like 
amount.  He  cunnot  say  that  lie  had  permission  or 
authority   from   Henegar  or   Ross  to  make  the  subscrip- 
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tioD,  and  does  not  know  that  he  «ver  had  any  con- 
versation with  either  of  them  about  their  being  stock- 
holders  or  directors.  Bear  den,  in  his  examination  in 
chief,  says  thftt  McCInog,  House  and  himself  were  pres- 
ent, and  he  thinks  the  lawyer  who  drafted  the  entries. 
He  sayp  that  the  whole  stock  of  $100,000  was  sub- 
ecribed  by  McClung,  House  and  himself,  McClun|;  en- 
tering $1,000  each  to  Ross,  Boynton  and  Henegar. 
"It  was,  however,"  he  adds,  "understood  that  all  the 
stock  was  owned  by  McClung,  House  and  myself."  On 
cross-examination,  he  says  that  he  is  not  positive 
whether  Cocke  subscribed  in  person,  or  whether  the 
subscription  was  made  by  some  one  for  him.  HiB 
recollection  is  that  Cocke  knew  of  the  subscription. 
"  But,"  he  repeats,  "  all  the  stock  I  regarded  as  belong- 
ing to  McClung,  House  and  myself."  He  says  he  bad 
no  authority  to  sign  for  any  one  except  himself,  and 
does  not  remember  that  he  did.  He  is  asked  by 
complainant's  counsel:  "Did  not  Boynton,  Ross,  Coclie 
and  Henegar  know  that  stock  had  been  eubacribed 
in  their  names,  and  agree  that  it  might  remain  in 
their  names,  and  were  they  not  fully  advised  that  they 
were  to  be  advertised  as  directors  before  the  adver- 
tisement appeared?"  His  answer  is:  "Not  to  my 
knowledge,  unless  as  to  Mr.  Cocke,  which  has  Ijeen 
explained.  I  never  had  any  conversation  with  Boas, 
Henegar  or  Boynton  on  the  subject  until  the  bank  sus- 
pended. I  never  consulted  with  either  of  the  parties 
in  regard  to  the  use  of  their  names  as  stockholders  or 
directors,  nor  in  regard  to  publishing  their  names  as 
Buoh."      This   witness   also  says   that  McClung  told  bim 
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that  BoyDton,  Henegar  and  Itoss  expected  that  the 
bank  would  ■  be  turned  into  a  National  bank,  and  if 
this  was  done  od  the  basis  ot  $50,000  <!apital  they 
would  each  take  $5,000  in  stock,  and  woii)d  prefer 
McClung  for  president.  The  bank  was  organized  under 
a  State  charter,  but  the  purpose  was  to  make  it  a 
Xational  bank.  Finding  that  it  rei|uired  a  capital  of 
$100,000  to  make  it  a  National  bank,  it  was  con- 
tinued   under    the   State   charter. 

House  testifies  first  tliat  McCiung,  Bearder,  Cocke,  he 
and  others  organized  the  bank.  Further  on,  in  answer 
to  another  interrogatory,  he  says  that  McClung,  Bearden, 
Cocke,  Webb  (the  lawyer  who  drafted  the  entries),  and 
he  were  present  at  the  organization,  and,  he  adds,  "  I 
think  D.  T.  Boyntoa  and  George  W.  Boss."  He 
says  that  McClung,  Bearden  and  he  each  subscribed 
$30,000  to  the  capital  stock,  and  Ross,  Boynton,  Hen- 
egar and  Cocke  each  $2,000.  A  a  to  the  other  $2,000 
necessary  to  make  up  the  $100,000,  he  is  not  positive 
whether  it  was  in  the  name  of  Hugh  L.  McClung  or 
W.  Eafiley,  Jr.,  or  both,  but  thinks  both  names  were 
on  the  book.  He  elsewhere  states  that  Henegar's 
name  was  signed  by  McClung,  that  Cocke  signed  for 
himself,  and  he  or  Bearden  subscribed  for  Easlcy,  if 
he  was  a  stockholder.  He  does  not  recoIleLt  that 
Uugb  Ij,  McClung  was  present.  Thinks  Boynton  and 
Ross  subscribed  themselves,  but  may  be  mistaken  as]Jto 
their  being  present.  He  explains  that  he  was  still 
in  the  employ  of  tlie  First  National  Bank  as  book- 
keeper, tliat  he  was  called  in  when  they  were  ready 
to  organize,  that  he  was  sent  by  McClung  to  Buyn- 
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ton  and  lifisa  and  had  tlie  conversntiona  with  thera  tes- 
tified to,  and  ^ot  awav  as  soon  as  possible  a,s  lie  had 
no  time  to  spHrc.  IIb  was,  it  seems,  sent  by  MoC'liing 
to  explain  to  lioynton  and  Roxs  the  plan  agreed  ii|Km 
for  orfraiiiziiiK  the  hank,  namely,  tliat  Bearden  should 
be  president.  McChiug  vice-pre.'-ident,  and  be,  ilous^, 
cashier.  Bnynton  and  Rons  ohjeeied  to  the  making 
Bearden  president,  preferrinff  McCliuifj.  The  plan  v.a 
changed  aecordiniriy,  jind  ujHin  his  returning  and  noti- 
fying Boynton  and  Ross,  they  expressed  themselves  snN 
isfied.  lie  is  asked :  "  Did  you  ev«r  N»'e  the  naniM 
of  Boynton  an.t  Ross  on  the  stock  book?  If  so,  in 
whose  handwriting  were  they;'"  His  reply  is;  "I  recol- 
lect seeing  a  list  of  stock  on  the  books  need  at  the 
organization,  but  do   not  recollect  the  handwriting." 

Hngh  L.  McOlnng  says  he  does  not  think  he  wss 
present   when    tiie   bank    was   organised. 

Boynton,  Ross  and  Henegar  all  testify  that  tbev 
were  not  present  at  the  org^inizutiou  of  the  Commer- 
cial Bank ;  never  subscribed,  or  authorized  any  person 
to  subscribe  stock  therein,  and  were  never  informed 
of  the  subscription  or  that  nny  person  claimed  that 
they  were  stockholders  until  the  susfiension  of  the 
bank.  Boynton  and  Russ  both  e^peak  of  having  joined 
McClung  in  an  iipplication  for  a  charter  of  a  Niitioml 
bank  which  failed.  And  Ross  adds  that  McClunt; 
told  him  that  lie,  Be»rden  and  House  were  going  into 
a  new  bank  under  a.  State  charter  until  congress  met, 
when  he  thought  the  volume  of  currency  would  he  in- 
creased,  and   if  it    was    he    would   renew  his  application. 

In   this   state   of    the   evidence     it     is    clear,    and  is 
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frankly  conceded  by  the  trustee,  that  there  is  no 
aufficient  proof  that  Henegar  either  authorized  the  sub- 
scription of  stock  made  in  his  name  by  McClung,  or 
afterwards  ratified  it.  He  canuot,  therefore,  be  held 
liable  as   an   actual   stockholder. 

McClung  admits  that  he  signed  the  names  of  Hugh 
L.  McClung,  Henegar  and  Ross  to  the  stock  list,  and 
fays  that  Boarden  signed  the  names  of  Boynton  and 
Coeke.  Bearden  first  testifies  that  the  whole  stock 
was  subscribed  by  McClung,  House  and  himself,  Mc- 
Clung entering  $1,000  each  for  Ross,  Boynton  and 
Uenegar.  He  is  not  positive  whether  Cocke  subscribed 
in  person,  or  whether  the  subscription  was  made  by 
some  one  for  him.  His  recollection  is  that  Cocke  knew 
uf  the  subscription  in  his  name.  House  testiiies  that 
Cocke  was  present  at  the  organization,  and  thinks  that 
Boynton  and  Ross  were  also,  although,  he  concedes, 
be   may   be   mistaken    iu   this. 

The  evidence  illustrates  the  uncertainty  of  humaii 
memory  in  the  matter  of  details,  iniportaot  and  unim- 
portuiit,  after  the  lapse  of  years.  Bearden  and  House 
both  think  that  the  lawyer,  who  drafted  the  prelimi- 
nary entries  in  the  blank  book,  was  present  at  the 
organization  of  the  tiank,  while  McClung  and  the  law- 
yer himself  testify  that  he  was  not.  House,  although 
conceding  that  he  may  be  mistaken,  thinks  that  Boyn- 
ton and  Ross  were  present  on  that  occasiwu,  while  Mc- 
Clung and  Bearden  concur  in  testifying  to  the  con- 
trary. McClung  swears  that  Bearden  signed  the  namea 
of  Boynton  and  Cocke,  while  Bearden  swears  that 
McClung   entered  the  subscription  to  the  name  of  Boyn- 
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ton  as  well  as  of  Henegar  and  Ross,  and  House  thinks 
that.  Beardfn  or  Cocke  eignetl  the  name  of  Eaeley,  if, 
he  adds,  Eaaley  was  a  stockholder.  McCluofj  and  Bear- 
den  limit  the  siibseription  of  the  outside  parties  to 
11,000,  while  House  raises  it  to  82,000.  House  says 
Cocke  signed  in  person,  while  Bearden  is  in  doubt 
whether  the  Biibscriptioii  was  not  made  by  some  one 
else,  and  McClun};  is  pusiiive  tbnt  Cocke's  oame  was 
signed  by  Bparden,  No  explanation  is  otfered  by  either 
ot  these  witnesses  who  think  the  subscription  wns 
made  in  person,  of  the  cunoiis  fact,  if  fact  it  be,  that 
parties  should  so  subscribe  for  the  exclusive  benefit  of 
others,  all  three  witnesses  agreeing  that  they  were  to  be 
sole   owners   of  stock   and    bank. 

Only  one  witness,  outside  of  the  officers  and  the 
parties,  is  examined  whose  ti-stimony  bears  on  this 
branch  of  the  case,  and  he  only  says  that  in  the  finan- 
cial panic  of  1873,  Ross  assured  him  that  there  was 
DO  danger,  and  that  the  bank  would  resume  in  a  few 
days;  and  that  on  one  occasion,  probably  before  that 
event,  Cocke,  while  speaking  highly  of  the  bank,  and 
naming  the  directors,  said,  according  to  the  witnes.'' 
best  recollection,  that  he  was  a  stockholder;  but  the 
witness   adds:     "I   do   not   state   it   positively." 

Under  "the-se  circumstances,  the  oaths  of  Boyntoii 
anJ  Hoss  are  sufficient  to  turn  the  hesitating  scales  w) 
fiir  as  they  are  concerned,  and  the  result  thus  product 
may  equally  weigh  in  favor  of  Cocke,  who  cannot  b^ 
a  witness  in  his  own  behalf.  The  version  of  the 
transaction  given  by  McChing  is  consistent  with  this 
view,   and    most   in   accord   with    the  conduct  of  all  piu> 
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ties.  It  is  almost  certain  that  McCtiing,  feeling  as- 
sured that  these  friends  of  his  would  join  in  the  ee- 
tablishment  of  a  National  bank,  and  intending  to  turn 
his  State  bank  into  that  character  of  institution,  per- 
suaded himself  and  his  colleagues  that  they  might  use 
their  names  as  they  did.  And,  at  any  rate,  the  com- 
plainants have  failed  to  make  out  by  satisfactory  proof 
such  a  cane  as  is  required  where  ^larties  are  to  be 
charged  personally  as  stockholders  with  the  liabilities 
of  an  insolvent  corporation,  with  which  it  is  clear  they 
had  in  fact  nothing  whatever  to  do.  We  are  of  opin- 
ion that  Boynton,  Ross  and  Cocke  wore  not  stock- 
holders  of  the   Commercial    Bank. 

It  is  argued,  however,  that  although  not  actually 
stockholders,  all  of  these  parties  may  be  held  liable  as 
such  upon  the  principle  that  being  directors  and  hav- 
ing access  to  the  books,  they  are  chargeable  with  knowl- 
edge of,  and  concluded  by  what  appeard  on  the  stock 
book.  For  this  principle  counsel  cite  Moses  v.  Ocoee 
Bank,  1  Lea,  398.  407,  and  United  Society  of  Shakers 
V,  Uiiderirood,  0  Bnab,  HI  7.  But  both  of  these  cases 
were  oases  in  which  the  persons  sought  to  be  charged 
were  stockholders  in  fact,  and  actual  directors.  In  the 
case  before  us,  the  persons  sought  to  be  charged  were 
never  stockholders,  and  only  nominal  directors.  They 
had  never  undertaken  to  jwrform  the  duties  of  the 
boai*d  of  directors,  were  never  in  control  of  the  business 
of  the  bank,  nor  allowed  access  to  its  books.  A  director 
in  law  and  fact,  who  actually  assumes  the  duties  of 
an  office,  must  be  held  to  its  responsibilities,  and  will 
be    bound   by   the  necessary   pifsumptions  raised  by   the 
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&ct9.  The  same  strict  rules  are  clearly  Dot  appli- 
cable to  nominal  directors,  who  have  never  accepted 
the  office  although  held  out  as  eiich,  Kor  are  the 
defendants  estopped  to  deny  that  they  were  stock- 
holders by  the  fact  of  having  become  directors,  or 
held  themselves  out  as  snch.  For  it  is  not  necessary 
that  a  director  should  be  a  stockholder  unless  expressly 
ret]uired  by  the  charter  or  by  statute:  In  re  Srilkh 
etc.,  AMociation,  5  Ch.  Div.,  306;  Sitite.  v.  McDamel, 
22  Ohio  St.,  354.  No  such  requirement  is  contained 
in  the  charter  of  the  hank  under  consideration.  That 
instrument  does  provide  that  the  corporation  shall  be 
■  subject  to  such  general  laws  as  the  Legislature  may 
pass  in  reference  to  banks  and  other  similar  institu- 
tions. And  the  general  banking  law  directs  that  mil 
more  than  two-thirds  of  any  bank  directory  sliall  be 
stockholders  in  the  bank  for  which  they  act  as  directors: 
Act  of  1860,  ch.  27,  sec.  15;  Rev.  Code,  sec.  1829i, 
Bub-sec   15. 

The  principal  defendants  were  unquestionably  held 
out  to  the  public  as  directors  of  the  Commercial  Bank 
by  advertisement  in  the  public  newspapers  at  Knox- 
ville,  continuously  published  from  the  organizatiou  of 
the  bank  until  its  suspension.  It  is  certain  also  that 
these  defendants  saw  the  advertisement,  and  took  no 
steps  whatever  to  have  it  withdrawn.  No  doubt,  too, 
the  belief  that  they  were  directors  had  a  tendency  to 
strengthen  the  public  confidence  in  the  bank  which 
already  existed  by  reason  of  the  business  character  of 
the  officers  of  the  bank.  On  the  other  hand,  as  ve 
have   seen,   no   formal   notice    was    ever    given   to  then 
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of  their  election,  nor  any  acceptance  by  them  of  the 
office,  nor  any  aBstimptiou  of  its  iliitifs,  nor  any  re- 
quesl  by  the  owners  and  stocklioldera  for  them  to  per- 
form the  duties.  They  were  never  £;uilty  of  any  mia- 
feasiuice  in  office,  but  simply  of  neglect  to  |)crforra. 
The  bills  of  the  creditors  and  the  truHtces  both  seek 
to   hold   thern   liable    fur   negligence   only. 

We  may  premise  the  consideration  of  the  qu.'stion 
thus  raised  by  saying  that  as  James  R.  Cocke  was  not 
a  stockholder,  his  liability  aw  a  director  necessarily  ter- 
minaled  at  his  death,  and  only  those  ci'editors  whose 
claims  originated  in  his  lifetime  would  have  any  ri^bt 
of  action:  Otjden  v.  RoHo,  13  Abb.  Pr.,  30().  The 
administrator  would  not  be  liabie  lor  ncfjlei-t  of  the 
duties  of  iin  office  wliich  he  neither  assumed,  nor  was 
held  out  as  assuming.  If,  moreover,  the  liability 
created  in  the  lifetime  of  the  intestate  was  to  the  cor- 
poration, and  the  creditors  could  only  work  out  their 
equity  by  .luhrogation,  the  estate  would  he  protected 
by  the  statute  of  limitations  of  two  years  and  six 
months.  And  the  same  statute  would  bar  all  demands 
of  citizens   of  this   State   in   any    event. 

By  the  ]>rovisions  of  the  Code  ia  relation  to  pri- 
vate corporations,  intentional  fraud  in  failing  to  cumply 
substantially  with  the  articles  of  incorpDration,  or  in 
deceiving  the  public  or  individuals  in  relation  to  their 
liabilities,  subjects  all  officers,  stockholders  or  direc- 
tors knowingly  participating  therein  to  the  penalalties 
of  a  misdemeanor,  and,  moreover,  to  damages  at  the 
suit  of  any  person  injured :  Code,  .sec.  1-188.  And 
by   the   general   banking   law   it   is   provided :     "  If  any 
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(liroi'ti)r  or  (iirwtorw  of  any  of  the  banks  of  this  State 
shall  he  jr"''ty  "^  ^"y  fraud  or  wilful!  misnianagement 
of  the  affairs  of  sucii  bank  bv  which  any  loss  shall 
be  o*'Ciisionc(l  to  creditors,  such  tlirector  or  directors, 
upon  li-fiil  ascorlainnirnt  of  the  fact,  shall  be  individ- 
ually liible  for  such  loss":  Act  of  1S60,  ch.  27,  sec. 
26;  Re.v.  Code,  sec  1S2%,  sub-sec.  24.  The  cases 
provideil  fur  by  these  sections  are  cases  of  intentional 
fraud  and  wilfnll  lui-inian'.igement.  The  facts  disclosed 
by  iho  record  before  us  do  not  implicate  the  principal 
defendants,  even  if  they  be  treated  as  actual  direclcii's, 
in  any  such  jwsitivc  mi 8 feasance.  All  F'that  they  e^D, 
in  any  event,  be  charyiod  with  is  neglect  to  p  rforra 
the  duties  of  directors.  Tiic  liability,  if  any,  lor  neg- 
ligence, is  not  f'tatntriry,  but  depends  npon  the  general 
principles  of  law  rejiulating  the  relation  of  the  parties. 
The  directors  of  a  roriKiration  are  its  principal 
agents,  and  oci-npy  a  fiihieiary  relation  towards  the 
corpornlion  and  the  stockholdei-s :  Shea  v.  Mnlirij,  1 
Lea,  ;il9,  -'^12;  Lniie  v.  Bank  of  M'est  Temiensee,  9 
Ilcis.,  419;  Vrn,ce  v.  Fhmnx  h,x.  Co.,  4  I#a.  3)^5; 
Parker  v.  .lA-A'mwfl,  U  H.,  10  Cb.,  !'(! ;  Jachm  v. 
Ludflhi),  21  Wall.,  6115.  As  agents  they  are  prima- 
rily liable  to  the  corporation  both  for  non-fea>aneo  and 
mis-feasance,  but  tboy  may,  in  cqnity,  be  proceeded 
against  by  stockholders  or  creditors  in  ]iro]ier  eases, 
who  will  be  subrogated  to  the  rights  of  ihe  eor)>oni- 
tion:  She,i  v.  KnoxvUle  &  Ki/.  R.  M.  Co..  6  Baxt.,  277; 
Moses  V.  Oeore  Bank,  1  Lea,  398 ;  Aug.  &  A.  en 
Corp.,  sec.  312.  And  such  liability  of  directors  is 
assets   in    the   hnnds   of  the   bank,   and    jMs^es  to  a  gen- 
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eral  assignee  for  the  benefit  of  creditors:  Morse  on 
Bank,  135.  These  principles  are  plain  enough,  and 
easy  of  application  in  the  case  of  real  directors  who 
have  accepted  and  assumed  the  duties  of  office.  The 
difficulty  of  applying  them  in  the  present  instance 
grows  out  of  the  jwculiar  fiicts  shown,  presenting  an 
alt<igether  novel  case,  which  has,  perhaps,  never  passfd 
into  judgment. 

In  the  first  place,  it  is  difficult  to  see  how  the  cor- 
poration or  the  stockholders  could  maintain  an  action 
against  the  defendants  on  the  facta  of  this  cnse.  The 
charter  and  the  stock  of  the  bank  were  exclusively 
owned  by  the  persons  whose  duty  it  was  to  pay  in 
the  capital  stock,  and  who  misappropriated  the  funds. 
These  owners  and  stockholders  never  called  upon  the 
defendants,  or  jiermittcil  them  to  discharge  the  duties  of 
a  board  of  directors.  Clearly,  neither  they  nor  the 
cori>oration  for  them  would  have  any  right  of  recovery 
against  the  nominni  directors.  And  the  creditor,  if  he 
take  anything  by  subrogation,  must  do  so  on  his  own 
merits  or  equities.  And  to  enable  the  creditors  to 
sue  the  defendants  directly  they  must  have  some  in- 
dependent right  of  action  fither  legal  or  equitable. 
Such  an  independent  right  is,  as  we  have  seen,  created 
by  stutute  where  the  director  has  been  guilty  of  in- 
tentional fraud  or  wilfull  mismanagement.  And  we  are 
not  prepared  to  say  that  it  would  not  exist  without 
the  aid  of  the  statute  in  such  cases,  for  they  would 
thna  become  pari icipn tors  in  a  wrong  and  liable  to 
the  person  aggriove<l  :  Salmon  v.  Richardsonf  30  Conn., 
260.       But   the   testimony    entirely   exonerates   the  pres- 
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ent  def<'it(latits  fnim  »■!  )>articipmiiin  in,  and  koowleilge 
or  even  susjiiciDn  uf  the  acts  i-um plained  of.  Tbrt* 
were  theniMelvtM  dojioriitors  in  the  bunk,  with  the  fume  \ 
UDb(i<iii(]ci1  confiilenite  in  tlie  institution  ami  its  offiwr* 
as  the  creditor  eomphiiimnts.  The  proof  .shows  that 
the  otlicers  of  the  hank,  o^jieciaily  th(!  president,  liatl 
the  confidcn'-e  i>f  the  entire  eonimnnily.  The  defend- 
auts,  so  f;ir  as  app^iiry,  wcro  never  allied  0\>on  by  any  ' 
exiijtin^  creditor  tor  infurrnatiun  touehiii^  the  hank  or  , 
its  oHicen'.  They  are  as  free  from  hianie  ;is  one  of 
the  credil()rs  exeepi  in  alhiwin^  tlieir  names  to  con- 
tinue to  be  piil)li.-he(i  as  directors,  when  they  were  not 
directors.  The  litipati<m  is,  (lonseqiiently,  nurrowet! 
down  to  the  point  whether  the  acquiesce  nee  of  tile  de- 
fendants in  tlie  pnliliealion  of  their  names  as  direelors 
confers  ii|ion  the  creditors  of  the  hank  a  right  of  ac- 
tion against  the  defendants,  either  to  he  worked  out 
througii  tlie  corporation  or  independent  of  that  of  the 
CorporatiHi,  for  failing  to  disehirg?  the  "■^iities  of  au 
office    which    was   never   actually  aecepted  or'^'^suuieil. 

This  ptint  seems  to  he  one  of  first  impre^sioii,  for 
the  able  counsel  of  the  conijtlainants  have  foimd  oo 
authority  directly  sustaining  their  contention.  Thi'V 
rely  iu  argument  upon  the  analogy  of  the  liability  of 
a  third  )>erson  who  holds  himself  out  as  the  niemhe 
of  a  partnership,  and  ujion  the  general  doctrine  of 
estoppel.  And  inasmuch  as  the  liability  of  a  person 
who  hohls  himself  out  as  a  partner  rests  upon  the  doc- 
trine of  estoppel,  we  may  consider  the  whol*  argnment 
under   the   head    of  estoppel. 

The     ease    of    a    nominal     partner    is    i.ot,   however, 
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strictly  analogous  to  that  of  a  noininiil  director.  A 
partuer  is  directly  liable  to  every  creditor  of  the  firm, 
and  the  liability  of  a  nominal  partner  is  equally  direct 
to  those  creditors  of  the  firm  to  whom  he  makes  him- 
self liable,  A  director  of  a  corporation,  as  we  have 
seen,  is  tlie  agent  of  the  corporation,  and  ordinarily 
only  liable  direcily  to  the  corporation.  If  he  becomes 
liable  directly  to  a  creditor,  it  must  be  by  statute,  or 
by  some  conduct  which  creates  a  privity  of  contract 
between  them,  or  which  results  in  a  tortious  injury 
to  the  creditor  for  which  an  action  €.c  delicto  will  He. 
And  even  in  the  case  of  a  person  who  holds  himself 
out  to  the  world  as  a  partner,  the  extent  of  liability 
seems  to  depejid  upon  the  mode  of  holding  forth.  If 
it  be  by  his  authority,  assent  or  connivance,  the  pre- 
Bumption  is  absolute  that  he  has  so  held  himself  out  to 
ever)  creditor  or  customer.  If  the  holding  out  be  by 
negligence  merely,  the  liability  would  only  be  to  such 
creditors  as  have  been  actually  misled:  Pars,  on  Part., 
119.  And  even  a  partner  would  not  be  liable  di- 
rectly to  a  creditor  of  the  firm  for  a  loss  of  partner- 
ship assets  occasioned  by  mere  negligence  in  the  conduct 
of  the  firm  business,  nor,  a  fortiori,  would  a  nominal 
partner  who  tiimply  neglects  to  attend  to  the  business 
at  all.  An  agent  is  alone  responsible  to  his  principal 
for  a  neglect  of  duty :  Calvin  v.  Holbrook,  2  New 
York,    126. 

The  law  of  estoppel  is  a  branch  of  the  law  of  evi- 
dence, for  it  is  the  law  by  which  evidence  of  the 
truth  is  excluded.  Equity  does  not  favor  estoppels 
against   the   truth,   and   it   has    been    broadly   said,   per- 
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haps  too  broadly,  that  where  the  element  of  fraod  ia 
wanting  there  is  no  estoppel.  It  is  a  growing  branch 
of  the  law,  in  which  decided  cases  are  of  less  value 
than  u^iial,  for  the  reason  that  every  cause  must  de- 
pend upon  its  own  peculiar  facts  and  circumstances. 
As  a  general  rule  there  must  l)e  word  or  conduct  by 
one  party,  action  based  thereon  by  the  other  party, 
and  injury  to  the  latter  to  preclude  the  admission  of 
evidence   in   conflict   with   the   word   or   conduct. 

It  is  not  pretended  that  the  record  shows  that  the 
defendants  have  ever  said  anything  in  regard  to  the 
bank,  or  thetr  relation  to  it  as  directors,  upon  which 
the  creditors  have  acted.  The  evidence  does  not  show 
th.it  any  one  of  them  authorized  the  publication  of 
his  name  as  a  director,  or  so  acted  by  word  or  deed 
as  to  induce  any  creditor  to  act  on  the  assumption  that 
he  was  a  director.  The  names  of  the  defendants  were 
merely  published  to  the  world  in  the  newspapers  as 
directors  by  the  owners  and  officers  of  the  bank,  and 
the  defendants  took  no  notice  of  the  publication.  It 
has  been  held  at  nim  priite  in  England,  by  Wilde,  C. 
J.,  that  persons  could  not  be  held  liable,  upon  eon- 
tracts  made  in  their  absence,  as  members  of  the  acting 
committee  of  a  railroad  company,  when  they  had  not 
applied  for  the  appointment,  nor  acquiesced  in  it,  al- 
though they  were  advertised  as  such  to  the  public. 
And  the  Chief  Justice  said :  "  Jfo  one  is  bound  to 
contradict  an  advertisement:"  Grifin  v,  Btverly,  2  C. 
&  K.,  644.  It  has  been  held  in  this  country,  that 
the  publication  of  the  name  of  a  person  as  a  trustee 
of  a    corporation    and    the    issuance    to    him  of  a    certifi- 
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eate  of  stock,  are  not  siifficiiiit  to  make  him  liable 
for  a  fraud  perpetrated  by  fither  traatees  and  agents 
of  the  corporation.  The  plaintiff  swore  that  he  had 
loaned  money  to  the  corporation  upon  the  faith  of 
certain  statements  made  to  him  by  an  agent  of  the 
corporation,  and  upon  his  faitli  in  the  names  meo- 
tiooed  as  directors.  "But,"  said  Church,  0.  J.,  "he 
made  the  loan  to  the  company  and  not  to  the  direct- 
ors. He  had  no  right  to  rely  upon  their  pecuniary 
responsibility  from  the  (act  of  being  directors.  No  such 
responsibility  attaches  to  the  office.  It  is  only  when 
a  director  lends  his  name  and  influence  to -promote  a 
fi-and  upon  Ihe  community,  or  is  guilty  of  some  vio- 
lation of  Jaw  or  other  mismanagement,  that  he  is  per- 
sonally liable.  When  this  is  shown,  he  should  be  held 
to  a  strict  rule  of  accountability: "  Arthur  v.  Gruwold, 
65  N.  Y.,  400.  Something  more  than  the  mere  ad- 
vertisement of  their  names  to  the  public  as  direciors 
seems  to  be  required  to  create  liability  where  the  ^mr- 
ties   are   not   in    fact   directors. 

Neither  the  publication  in  the  first  iogtance  nor  its 
continuance  in  the  newspapers,  in  the  case  before  us, 
was  by  the  authority  or  express  assent  of  the  defend- 
ants. It  seems  to  have  been  acquiesced  iu  by  mere 
negligence.  If  it  be  conceded  that  the  publication 
may  have  had  the  effect  to  increase  the  public  confi- 
dence in  the  bank,  it  wonid  not  follow  that  any  of 
the  existing  creditors  were  thereby  induced  to  trust 
the  bank.  One  of  the  few  creditors  who  testifies  that 
his  knowledge  and  information  of  the  "high  financial 
reputation"  of  the   published    directors   induce<l    him   to 
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places  confidence  in  the  "inlegritv  and  financial  ability 
of  the  bank,"  concedes  that  he  had  a  high  opinioD  of 
some  of  the  officers,  and  that  one  of  them  induced 
him  to  lo^n  the  bank  his  money  on  time  by  the  offer 
of  eight  per  oent.  interest.  The  deposit  of  this  wit- 
ness was  made  on  Fcbrnary  23,  1877,  nearly  three 
years  after  the  death  of  James  11,  Cocke,  one  of  the 
directors  Ujwn  whose  "solvency,  fidelity  and  business 
ability"  he  relied.  Other  creditors  put  their  confidence 
npon  the  ground  that  they  at  all  times  believed  the 
defendants  to  be  ""bona  fide  stockholders."  It  is  nh- 
vions  that  the  publication  was  only  one  of  many  causes 
of  the    public    confidence. 

If  in  reality  the  defendants  had  been  elected  di- 
rectors, and  upon  notice  had  accepted  the  office,  the 
publication  of  the  fact  to  the  world  with  their  tacit 
acquiescence  would  have  been  sufficient  to  charge  them 
with  the  duties  and  responsibilities  of  the  office,  with- 
out reference  to  the  extent  of  influence  which  the 
publication  may  have  had  on  the  creditor  seeking  to 
hold  them  liable.  So,  if  they  had  acted  as  director!^, 
whether  properly  elected  or  not.  But  something  more 
seems  to  be  required  when  the  persons  sought  to  be 
charged  were  not  directors,  when  through  the  entire 
time  of  publication  no  word  or  act  on  the  part  of 
any  one  of  them  is  proved  tending  to  show  that  they 
held  themselves  out  as  directors,  and  when  during 
nearly  three  years  of  that  period  one  of  the  published 
directors  was  dead.  Another  of  these  directors  was  a 
"well  to  do  farmer,"  living  seventy  miles  from  the 
bank,   and   only   visited     Knoxville    two   or   three   times 
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a  yoar.  And  still  another  was  himself  one  of  the 
officer'i  of  t!ie  bank.  Obviously,  the  publication  alone 
constituted  but  a  single  element  in  the  confirlence  of 
the  existing  cre<Iitors,  not  one  of  whom  ever  consulted 
a  siipposi?d  direptor  upon  the  subject  of  the  hank  or 
his  relation  to  if.  The  defendants  had  tlie  same  con- 
fidence in  the  bank  as  the  creditors,  and  no  more 
connection  with  its  btisiiness.  And  it  might  be  said, 
with  some  plausibility,  that  the  deposit  of  the  money 
of  the  creditors  in  the  bank  induced  the  defendants 
to  acquiesce  in  the  publication  of  their  names  as  di- 
rectors, :is  well  as  that  tlie  publication  induced  the 
deposits. 

Under  these  circumstances,  it  would  be  too  heavy 
a  iwnalty  to  visit  upon  the  defendants  the  result  of 
the  misplaced  confidence  of  the  public,  merely  becanse 
they  negligently  allowed  the  owners  of  the  bank  to 
publish  their  names  as  directors,  without  any  overt  aet 
or  word  on  their  part  which  could  have  misled  any 
person  to  his  injury,  and  without  the  sligliteM  testi- 
mony to  connect  them  with  the  business  of  the  bank, 
or  the  conduct  of  its  officers  and  owners-  If  they 
had  con  Cede  111  ted  with  those  owners  to  create  a  fraud- 
ulent corporation,  the  use  of  their  names  as  directors, 
by  their  consent,  to  give  it  cridit  with  the  public, 
would  have  presented  a  different  question.  And  so  it 
would  have  been  if  any  of  them  had  actively  misled 
any  of  the  complainants  to  his  injury.  Upon  the  case 
made  by  the  record,  they  are  not  personally  liable  to 
any   of  the  complainants. 

This    conclusion    renders    it   unnecessary   to   consider 
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the   extent   of  a   director's   liability   for  mere   negligeDce 
in   the   poi-formance   of  the   duties   of  his   office. 

The  chancellor's  decree  will  be  modified  in  accord- 
ance with  this  ojiinioii,  and  the  billd  dismissed  so  far 
as  they  seek  to  hold  the  prinet(Mil  defendants  liable 
as  stockholders  or  directors.  But  these  defendants  will 
pay  all  the  costs  of  the  entire  litigation  between  them 
and   complainants   in    both   bills. 

Febeman,  J.,  delivered  the  following  di.ssenting 
opinion : 

I  concur  in  the  majority  opinion,  so  far  as  it  holds 
that  the  defendants  in  this  case  cannot  be  held  as.' 
stockholders.  I  do  not  think  the  proof  sustains  tbe 
contention   of  complainants   on    tliis   question. 

But  on  the  point  of  their  being  directors,  as  to  all 
parties  dealing  with  the  bank,  and  responsible,  to  the 
full  extent  that  such  a  relation  to  the  bank  involves, 
I   am   unable   to   agree   with   the   conchi&ion    reached. 

I  am  of  the  opinion  that  they  have  effectually  es- 
topped themselves,  by  their  conduct,  from  saying  they 
are  not  directors,  so  far  as  all  persons  dealing  with 
the   bank   are    concerned. 

The  advertisement  in  the  Knoxville  papers,  when 
the  nature  and  purpose  of  such  advertisement  is  con- 
sidered, sectns  to  me  conclusive  on  this  question.  It 
was  not  a  mere  newspaper  paragraph,  the  work  of  tbe 
editor,  giving  his  information  on  the  subject;  but  it 
is  more,  it  is  an  official  notice  by  the  bank  of  its 
organization,  and    its   ofhcial   managers.      It   notified  tbe 
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community  that  a  new  bank  had  been  stirtoil  in  the 
city  of  Knoxville,  and  the  parties  namoil  h:\d  under- 
taken to  perform  the  duties  appertaining  to  the  posi- 
tions they  were  announced  as  holding.'.  It  was  an 
advertisement,  as  we  have  said,  and  not  ii  mere  news- 
jraper  notice,  and  therefore  was  intenih'd  to  call  the 
attention  of  'the  community  to  the  fwci  stated  in  it. 
It  was  not  notice  of  a  private  orgjinizuion  for  pri- 
vate ends  alone,  bnt  of  a  busines.s  institution,  which 
by  the  nature  of  that  bu?ine,ss,  would  dcpiiid  upon  the 
public  confidence  for  the  success  of  the  vontuve.  It 
was  a  bank,  which  was  expected  to  re'cive  the  money 
of  all  who  might  trust  it — on  depo:*it — ;mrl  use  it  in 
their  own  busines.s,  and  be  rtady  to  re;  urn  it  when 
called  on.  It  is  a  business  eminently  l>as.'d  on  con- 
fidence for  its  success — in  fact,  imi)Os.-;iML'  to  be  con- 
ducted successfully  without  this  confiilenfo  on  the  part 
of  the  public.  The  main  elements  of  iliis  confidence, 
as  I  underRt;ind  it,  are  first  the  ca]iirul  stock,  and 
second,  the  skill  and  integrity  with  wKi'-li  tli:it  capital 
shall  be  used  by  the  parties  who  s'.:ill  have  the  di- 
rection and  control  of  that  capital,  ;■,-.  well  as  the 
entire  couduct  of  the  bank.  The  diifluiy,  the  par- 
ties who  ore  to  manage  the  inslitulinn,  is  of  more 
importance  to  the  success  nnd  safety  of  ilic  bnnk,  and 
the  security  of  all  parties  concerned  imd  ilcnSins  with 
the  bank,  than  even  the  amount  of. the  nipital  stock, 
as  misniamigemcnt,  and  bad  u.<ic  of  this,  by  mon  not 
(juaiilied  for,  or  unfaithful  to  the  trust,  wiil  boon  dis- 
tiipjta  the  capital  stock  of  any  ordinary  iustitutiou,  as 
experience  has  abundantly  shown. 
48— vor,.  9. 
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Thi9  being  so,  it  seems  to  me,  that  when  parties 
silently  pit  by,  iind  permit  the  eomi)iiiiiily  to  lie  notiSetl 
for  years,  thnt  they  have  assumed  the  management 
aiid  direction  of  the  affairs  of  a  bank,  and  that  nnlil 
the  bank  has  Iwen  rendered  totally  icsulvent,  that  they 
shall  not  then  be  [lermitted,  eiiher  to  deny  the  fact 
to  he  as  stated,  or  escape  by  any  technicality  from  the 
responsibility  justly  atiaching  to  the  position  so  an- 
noniiced    to   the   world   as   held   by   thera. 

How  do  they  escape  this  responsibility  in  this  case? 
As  I  understuud  it,  by  a  simple  disclaimer  and  denial, 
when  the  bank  is  found  to  be  insolvent,  and  there  is 
danger  imminent  in  the  positions  which  have  been  an- 
nounced for  them  by  the  hank.  Ought  not  years  of 
fairly  implied  assent  to  the  opposite,  inviting  the  pub- 
lic to  trust  the  bank  on  the  faith  of  their  names,  as 
directors,  to  lie  of  greater  force  than  such  disclaimer, 
made  under  such  circnmstanoes?  I  am  compelled  to 
think,  it  was  then  too  late  to  escape  responsibility  by 
such   a   disclaimer. 

I  cannot  see  but  that  these  parties  must  be  held 
as.  having  assented  to  the  advertisement,  as  emphatically 
as  if  they  had  anthorized  the  advertisement  origioally 
to  have  been  made- 
It  is  a  fact,  and  must  be  held  that  the  use  of  the 
names  of  these  parties  by  the  bank,  was  intended  as 
a  means  of  obtaining  publio  confidence,  else  why  put- 
licly  announce  through  the  newspapers  the  fact  at  all. 
If  untrue,  and  unauthorized,  such  unauthorized  use  of 
the  names  of  these  parties,  was  a  fr^iud  on  them,  by 
the   parties   so   using   them. 
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But  are  they  not  parties  to  this  fraud  on  the  pub- 
lic— unintentionally  it  may  be — but  still  certainly  par- 
ties by  all  the  rulea  by  which  we  judge  humaa 
conduct,  and  equally  responsible  to  all  who,  in  pura'u- 
ance  of  the  invitation  given  by  the  advertisement,  give 
their  confidence  to  the  bank?  They  allow  the  bank 
to  notify  the  public  that  we  will  manage  the  funds 
entrusted  to  this  institution.  You  can,  therefore,  trust 
the  bank — if  you  have  confidence  in  us — for  such  a 
bueinees.  Having  permitted  the  bank  to  U£e  their 
names  as  long  ae  the  bank  could  use  them  successfully, 
but  as  soon  as  responsibility  comes — the  bank  breaks, 
and  danger  threatens — it  is  promptly  replied,  that  ad- 
vertisement was  only  a  snare  and  a  sham — the  bank 
has  caught  you  by  it — but  you  ought  not  to  have 
bejieved  the  advertisement — it  was  false  from  the  first 
— we  knew  it,  but  it  was  not  our  buainesa  to  correct 
it — it   was   yours   to   find   out   how   the   facts   were. 

But  does  this  accord  with  either  sound  law,  or  a 
sound  morality.  If  a  man  allows,  or  knows  of  his 
name  being  advertised  to  the  world  as  a  partner  in  a 
trading  firm,  he  is  held  responsible  for  all  its  debts, 
though  in  fact  he  never  had  the  slightest  interest  in 
the  concern.  If  he  knows  of  such  announcement,  he 
is  bound  to  disclaim,  and  announce  the  fact  that  a 
fraud  is  being  perpetrated  on  him.  If  he  fail  to  do 
this,  he  is  held  responsible,  because  it  is  a  fraud  on 
parties  dealing  with  the  firm,  if  he  fails  so  to  disclaim. 
"Why  should  not  the  same  rule  apply  to  bank  direct- 
ors, as  well  as  partners?  I  am  unable  to  see  any 
reason   for   such   di-scrimination. 
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There  h  no  technical  acceptance  of  the  position  of 
directors,  but  so  far  as  the  public  are  concerned,  they 
have  assumed  the  position,  and  have  allowed  the  bank 
to  80  notify  the  cominunity,  and  that  for  years.  They 
arc  bound  by  acquiescence  for  this  length  of  time — or 
else  men  may  allow  the  use  of  their  names  to  mislead 
others,  and  then  escape  responsibility  by  simply  an- 
nouncing the  fict,  that  the  fraud  was  a  fraud,  and  the 
ase  of  the  name  for  this  purpose  unauthorized.  It 
seems  to  me  this  opens  the  door  wide  to  as  much 
fraud  as  parties  choose  to  perpetrate  in  this  way — and 
then   to   sanctify   it   by   legal   approval. 

Suppose  these  parties  had  permitted  a  similar  ad- 
vertisement as  this,  showing  they  were  stockholders — 
a  list  of  the  stockholders — would  any  man  say,  in  view 
of  the  numerous  cases  on  this  question,  that  these  par- 
ties would  be  allowed  to  escape  responsibility  as  such, 
by   a   simple   disclaimer.       I   take   it   not. 

For  these  reasons,  and  others  that  might  be  given, 
I  am  compelled  to  dissent,  from  the  opinion  of  the 
majority   in   this   case. 

Deadebick,  C.  J.,  concurs  in  dissent. 
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J^  Tie,IBTJTE! 


Hon.   R.  L.  CARUTHERS, 


ONE  OF  THE  SUPREME  JUDGES  OF  TENNESSEE. 


Knoxvili^e,  October  23,  1882. 

Hod.  H.  H.  Ingersoll  appeured  before  the  Court  on 
this,  23r(l  of  October,  1382,  uQtl  presented  the  proceed- 
ings of  the  Bar  of  Bast  Tennessee,  attending  the  Supreme 
Court,  in  hoDor  of  the  nieraory  of  the  late  Kobert  L. 
Caruthers,  formerly  a  member  of  this  Court,  and 
moved  thi;  Honorable  Court  to  pkce  them  on  its  record 
ue  a.  perpetual  memorial  of  the  high  esteem  in  which 
their  deceased  friend  was  held,  and  fully  concurring 
with  the  Bar  in  its  high  appreciation  of  the  merits  of 
the  deceased,  the  Court  doth  order  that  the  proceed- 
ings  be   spread  of  recorti,   which   are   as   fbIllow«: 

At  a  meeting  of  the  East  Tennessee  Bur  in  the  Su- 
perior Court  room  at  Knoxville,  on  Saturday,  the  20th 
-of  October,    1882,   on    motion  of  Hon.  H,  H.  Ingersol], 
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Hon.     W.    p.     Washburn    was    called    to    preside    and 
Thomas   Maloney,    Esq.,    was   appointed   secretary. 

The  Chair  having  explained  the  object  of  the  meet- 
ing, on  motion  of  Hon.  John  Crozier,  a  committee  of 
five  were  appointed  to  present  an  appropriate  tribute 
in  memory  of  the  high  esteem  in  which  the  deceased 
was  held  hy  the  Bar  of  East  Tennessee.  The  Chair 
appointed  on  the  committee  the  following:  Hon.  John 
H.  Crozier,  Hon.  R.  M.  Barton,  Hon.  J.  B.  Cook, 
Hon.  H.  H.  Ingersoll  and  Hon.  W.  V.  Deaderick, 
who  retired  and  drafted  and  reported  through  the  Hon. 
John  H.  Crozier,  the  following: 
Tribute  of  Kespect  to  the  memory  of  Hon.  Robert  L.  Cardthebs  by  th» 

memberR  of  Bar  Attending  the  September  SeaeioD  of  the  SuprenK 

Court,  1882,  nt  Enoiville. 

From  manhood,  in  whatever  sphere  he  moved,  whether 
as  a  member  of  society,  of  a  Christian  church,  of  the 
Bar  or  the  Bench,  or  in  political  position,  the  influ- 
ence of  the  long  life  of  the  Hon.  Robert  L.  Caruth- 
ers  were  tranquil izing,  peaceful  and  benign.  Possess- 
ing naturally  an  amiable  disposition  bis  serene  and  pure 
life  gave  him  at  all  times  an  etjuable,  agreeable  and 
cheerful  temperament.  When  occasion,  however,  called 
for  the  exercise  of  the  more  commanding  qualities  of 
the  man,  such  as  firmness  and  decision  of  character, 
he  exemplified  that  he  was  the  possessor  of  these  also. 

After  having  filled  the  office  of  Attorney  General 
of  his  circuit,  soon  after  he  entered  on  his  *  professional 
career,  and  having    become  a  ripe  and  mature    lawyer 
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in  every  part  of  the  profession,  Judge  Caruthers,  id 
1835,  was  elected  to  the  Legislature  of  Tennessee.  A 
convention,  the  year  previous,  having  revised  and 
amended  the  Constitution  of  the  State  in  many  im- 
portant particulars,  the  succeeding  session  of  the  Lpgis- 
lature  of  1835-6  was  protracted  and  the  labor  of  its 
members  diiGciiIt  and  arduous.  As  a  member  of  the 
Judiciary  Committee  of  the  House  of  Representatives, 
Judge  Curuthers  shared  more  than  a  common  labor  of 
the  members  of  that  body.  To  adapt  the  laws  to  the 
many  important  principles  newly  engrafted  on  the  Con- 
stitution great  changes  were  made.  And  at  the  ter- 
mination of  their  labors  as  members  of  the  Legisla- 
ture, Judge  Caruthers,  jointly  with  the  Hon.  A.  O.  P. 
Nicholson,  who  was  afterwards  Chief  Justice  of  this 
Court,  entered  upon  the  work  of  compiling  the  stat- 
utes of  the  State.  This  was  accomplished  so  method- 
ically and  satisfactorily  that  the  compilation  remained 
a  book  of  reference  for  Justices  of  the  Peace,  Law- 
yers and  Judges  for  upwards  of  twenty  years,  and 
until  our  present  code  of  laws  was  adopted.  In  1841, 
Judge  Carnthers  was  elected  a  member  of  Congress  to 
Buc<:eed  the  Hon.  John  Bell.  He  was  afterwards,  in 
1863,  duriTig  the  war  of  the  States,  elected  Governor; 
but,  as  the  whole  State  was  in  ])ossession  of  the  ar- 
mies of  the  two  belligerents,  he  never  took  the  oath, 
or  exercised  the  duties  of  the  office.  Politics  seema 
not  to  have  been  an  attractive  occupation  for  Judge 
Caruthers,   as   he   served   but   one   term   in   the   Ijegisla- 
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tare,  and  but  one  in  Congress,  and  was  never  again 
a  candidate  for  these  or  other  political  positions.  The 
exercise  of  his  profession  of  the  law  was  to  him  a 
work  of  love,  and  occupied  the  greater  portion  of  his 
long  and  hiborious  life.  He  remarked  to  a  relative 
and  friend,  that  the  happiest  moments  of  his  life  were 
those  employed  in  legal  practice  when  he  had  a  large 
bundle  of  papers  on  his  table,  making  up  a  chancery 
record  to  read  and  investigate  and  ascertain  what  were 
the  principles  that  governed  and  controlled  it.  After 
the  rcMgnalion  of  the  Hon.  Nathan  Green  as  one  of 
the  jndges  of  the  Supreme  Court  in  1852,  Judge  Ca- 
ruthers  was  appointed  by  the  Governor  as  his  successor. 
At  the  next  election  he  was  elected  to  the  same  po- 
sition by  the  people  and  served  out  hia  term  of  office 
OS  the  associate  of  Judges  McKinney,  Totten,  Harris 
and  Wriglit.  In  this  as  well  as  every  other  public 
position  that  Judge  Caruthers  occupied,  he  showe<l  that 
his  talents  and  abilities  were  equal  to  any  duty  and 
labor  that  demanded  close  application,  extensive  knowl- 
edge and  deep  research.  While  occupied  in  his  profes- 
sional and  judicial  duties  he  was  a  most  warm,  earnest 
and  liberal  patron  of  the  Law  Scliuol  at  liebanon,  the 
place  of  Ilia  residence.  He  voluutarily  disebarged  the 
duties  of  teacher  ia  the  absence  or  during  the  sickness 
o/  a  professor,  and  in  the  after  part  of  his  life  be- 
came senior  professor  of  the  law  department  of  this 
institution.  We  think  it  probable  this  was  the  great- 
est   source    of    pleasure    and    pride    to   him  of   all   the 
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labors  of  his  long  life.  By  his  personal  labors  and 
liberal  patrouage  he  furnished  many  young  men  of  his 
own  and  other  States  with  a  finished  education  in  the 
profession  he  had  so  greatly  honored  and  highly  adorned. 
Possessing  a  noble  nature  and  suave,  gentle  and 
accomplished  manners,  be^nning  with  the  first  year  of 
the  present  century,  Judge  Caruthers  led  a  most  se- 
rene and  useful  life,  until  he  attained  the  great  age 
of  eighty-two  years,  without  a  ruffle  to  disturb  its  cui^ 
rent,  or  an  enemy  to  interrupt  its  happiness  and  enjoy- 
ment. He  is  the  last  of  the  distinguished  men  of  the 
State  to  fall  that  began  life  with  the  present  century. 
Ripe  in  age,  rich  in  knowledge,  unblemished  in 
character,  he  has  departed  this  life  respected,  honored 
and    revered    by   all. 

Reaolvp-d,  That  as  members  of  the  same  profession 
zs  the  late  Hon.  Robert  L.  Caruthers,  we  take  pleasure 
and  pride  in  giving  our  attestation  to  his  worth  as  a 
man,  his  distinction  as  a  lawyer,  his  integrity  aa  a, 
judge  and  his  usefulness  as  a  citizen  during  his  long 
and  umblemished  life,  and  that  as  a  further  and  dis- 
tinguished mark  of  respect  to  his  memory  and  many 
virtues  we  respectfully  petition  the  Supreme  Court  to 
have  these  proceedings  entered  on  the  minutes  thereof 
in  memoriam.  Respectfully   submitted. 

John  H.  Cboziee, 
R.  M.  Barton, 
J.  B.  Cooke, 
W.  V,  Deadeeick, 
H.  H.  Ingersoll, 
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Tribul«  of  Renpect  to  the  Memory  of  K.  L  Ca.rutliers. 

On  motion  of  Hon.  H.  H.  IngersoU  the  resolu- 
tions   were  unaiiiiDoiisly   udopted. 

Hon.  Robert  M.  Barton  moved  that  Hon.  H,  H. 
lageranl)  present  the  r^Bolutione  to  the  Supreme  Court 
aDd  move  the  Court  to  have  thera  spread  on  its 
minute's,   which   was   adopted. 

The  meetinij   then   adjourned. 

W.  P.  Washburn,  Chainnan. 
Thomas  MaloSEY,  Secretary. 
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ABATEMENT;    PLEA. 

See  Fi.£A]}iiias  akb  Pkacticb. 

ADMINISTRATOR. 

dPbacticb;   Estoptbl;  LiBtTTATiou; 


1.  Jodgmeid  agaiail,  Riffht  0/  hriis  to  conted.  TffhiiciU  de/eiaes. 
Heirs  have  the  right  to  mnkc  all  dcfenecs  to  a  judgmeDt  against 
the  adininiatrator  when  it  in  xought  to  subject  the  land  descended 
to  them,  but  this  right  does  not  extend  to  mere  technical  objections 
or  irregnlarilics,  not  going  to  the  question  of  the  liability  ot  ancestor 
for  the  debt,  suffici'-ncy  of  aeaete,  or  other  meritorious  defenses. 
Sanh/H  V,  Soltaes,  319. 

2.  ffeiri.  Extoppd,  If  the  heirK  ore  the  administrators  and  make 
an  agreemenl  to  have  the  land  sold  if  claimant  will  allow  the  issue 
of  fully  adminintereil  to  be  found  in  their  favor,  they  will  l>e  estopped 
as  heir^  from  denying  that  the  lands  are  liable  for  the  judgment,  and 
from  insisting  there  were  sufficient  persoonl  effects.     Id. 

3.  Alienatioa  by  heir.  Where  land  was  mortgaged  by  heire  and 
afterwards  levied  on  by  their  elocution  crniilora  and  sold,  the  land 
may  be  sold  hy  decree  ot  court  to  satisfy  a  judgment  against 
anccBlor.  An  heir  has  no  right  to  mortgage  anccslor'c  land  before 
pa.vment  of  the  debts,  and  the  sale  under  execution  wan  invalid,  as 
the  legal  title  was  not  in  the  heirs,  they  having  conveyed  by  trust 
deed.  Sece.  1762,  3,  4  and  6,  and  Sees.  22->3,  226.5-6  of  G>de  exam- 
ined, but  the  question  as  to  power  of  heir  to  sell  land  descended  so  a« 
to  defeat  the  collection  of  ancestor's  debt,  not  determined.     Id. 

ADMINISTRATOR,  PUBLIC. 
See  Admlnlstration. 


ADMINISTRATION. 

See  CnANCEBY  PtEADnros  and  Pkacticb. 

1.  iMlei-T  grnided  lo  p«blk  adminiiitntior  idlMii  tix  mon/Ai.  Hi* 
prorisiuns  of  tlie  act  authorizing  tlie  sppointaieiit  of  public  ad- 
ministrators dkaclose  ft  legislative  intent  tlia.1  the  parties  interested 
in  the  eatnle  of  a  det'edenC,  should  have  six  tnontha  within  which  to 
ap|il7  for  administration  in  the  usual  way,  ajid  if  letters  hare  beMi 
granted  lo  the  public  adminiBtrulor,  the  probate  court  may,  upon  the 
application  of  (he  parties,  within  the  six  months,  revoke  the  letten. 
Viimdl  V.  Lotting,  loS. 

2.  AUorna/'n  /ees.  An  administrator,  who  incurs  liability  lor  attor- 
neys fees  iH'yond  fhe  ast^lK  of  the  estate  in  his  hands,  without  coosent 
or  rci[ucst  of  the  heirs,  cannot  subject  the  real  estaie  Ut  sale  for 
satiii faction  of  such  liability,    i^irlerjidd  v.  Trilia/eno,  242, 

3.  QerKi  itt*.  Eiemplion.  The  uncollected  fees  of  a  deceased  clerk 
go  to  the  admiuistrator,  to  be  by  him  ail  ministered,  and  not  to  bis 
widow.    Steirart  V.  Tayhr,  3.)2. 

4.  Ingotivnt  tslale.  SlulBle  of  limilalion..  The  suggestion  of  the 
insolvency  of  an  estate  doea  not  change  the  period  of  limita- 
tion for  suing  on  claims  not  due  at  the  time  of  the  qualification 
of  the  personal  representative,  but  the  claimant  may,  under  the  Code, 
Sees.  2330,  2:177,  be  burred  from  becoming  a  party  to  an  insolvent 
suit,  or  participating  in  the  diviRion  of  assets,  unless  he  file  his 
claim  in  said  tiuit  before  an  appropriation  of  the  funds  of  the  estate. 
Beam  v.  Eoberla.  3G-'i. 

a.  Sad  entate.  Alienation  by  heir.  The  ezeci^ion  of  a  deed  of 
trust  [by  an  heir  upon  lands  descended  to  him  from  his  ancestor, 
lo  secure  a  pre-c\isting  debt,  ia  not  such  an  alienation  by  the  heir 
as  can  defeat  the  right  of  cTeditors  to  subject  the  real  estate  of  the  an- 
cestor to  the  payment  of  h'nf  debts.  The  land,  by  statute,  is  ussela  for 
this  purpose,  and  to  allow  the  heir  lo  appropriate  it  for  his  own 
debts,  by  deed  of  trust  or  mortgage,  would  defeat  the  law.  Cbinp  t, 
Sherles,  255. 

ADMISSIONS. 

See  KsTOPPEL. 

AFFIDAVIT. 

See  Pleadings  ai 


AGENCY. 


1.  Gwii  failh  li/ pniKtpfil.       An  agent  who  agrees  to  take  the  money 
of  his  principal  and  loan  it  lo  good  partie^i,  must  loan  it  in  fact; 


AGENT— a™(iuu«I. 

Ke  cannot  use  the  tnonev  himiielf,  nnd  par  the  principal  witk 
the  note  of  a  third  porson  based  on  a  diHerent  ciinnidLTation,  without 
advising  him  of  the  facts.    SaHl  v.  TurUy,  6Sl. 

2,  Iifpadiali(m  by  principai.  A  |>riiicipiil,  who  reci'ivex  from  his 
agent  tlie  note  of  a  third  penum  under  the  belief  tbal  it  belongs  to 
him  as  his  property,  i»  not,  upon  a  subsequent  dixcurery  of  the  facta 
and  prompt  repudiation,  to  be  ebarged  with  the  note  becaiiKC  he  did 
not  sue  upon  it  to  the  first  terms  of  <»urt  held  tlierenfter.     Id. 

3.  I'iaine,  Infoimttenl  conitvd.  Dr-p4iiiiirf  in  pleadinij  uniioderd.  Where 
the  princLpnl,  after  receiving  Ironi  the  agent  tlic  notu  of  a  third 
person  under  a  mixtake  of  fact,  recovers  judgment  upon  the  nota 
and  then  fika  a  hill  thereon  lo  reach  cijnitable  iissctii,  and  afterwards, 
upon  discovering  the  truth,  fiten  an  amended  iind  ml pplemental  bill 
in  that  cause,  bringing  the  agent  before  the  eourt,  repudiating  his 
act,  and  seeking  to  huld  him  individually  liable  for  the  debt,  while 
instHting  at  the  siime  lime  upon  the  relief  Huuglit  in  the  original  hill, 
and  the  agent  anHwers  to  the  meri(i>,  without  objeeting  to  the  form  of 
suit  or  setting  up  the  defence  of  rutifieation  br  reason  of  the  course 
pursued,  the  principal  will  be  entitled  to  relief  under  the  bill  repu- 

■  dinting  the  act  of  the  agent.  The  amended  and  stipplemental  bill 
file<l  under  such  cireuiuHtaaces  is,  in  i^ubxtance,  nn  original  bill  upoD 
a  different  cniwe  of  aotion,  and  if  the  defendant,  without  obiection, 
goes  to  trinl  on  the  merits,  must  lie  treated  as  sneh.     III. 

AGENT.  , 

See  Railroads. 

ALIENATION  HY  IIEIBS. 

See  Ai>MiMisTBATio((. 
AMENDED  CERTIFICATE. 

See  Mabbibc  Womes. 
AMENDMENT. 

APPEAL. 

See   ChANCERV    PtEAWN-fiS  and  PrACTR-K;      Pl.KADlKns  ANIl  PltAC- 

1.  Iiilo-loeuloiy  oiv/er.  After  decree  fixing  the  basin  of  account  in 
an  administration  suit  is  submitted  to  and  account  l;iken  thereon,  an 
appeal  does  rot  lie  from  an  interlocutory  onler  recommitting  the 
account,  but  only  from  a  final  decret'.     Johnfu'it  Fi/ali;  6^5. 


ADMINISTRATION. 

See  CniNCBBY  Pleadimgs  and  Pbacticb. 

1.  LtatT'  gmided  to  publie  adnumntralor  ml/iin  fix  montht.  Tha 
provisiniiH  ni  (be  act  authorising  the  apiioiotuient  of  public  ad- 
mi  niatrstors  disclose  a,  legislative  intent  that  the  parties  interested 
in  the  citnle  of  a  decedent,  ehonld  have  six  months  within  which  to 
apply  for  uiininietratiun  in  the  usual  way,  and  if  letters  have  been 
granted  lo  the  puhlie  adminiBtrator,  the  probate  court  may,  upon  the 
application  of  the  parties,  within  the  kIx  monthn,  revoke  the  letten. 
Varadl  V,  Loaifii^   I">S. 

2.  AUorae/i  /ees.  An  administrator,  who  incurs  liability  for  attor- 
neys fees  beyond  fhe  assettj  of  the  estate  in  his  hands,  without  conaent 
or  retjueat  of  the  heirs,  caanot  Hubject  the  real  estate  to  sale  for 
satisfaction  of  such  liability.     Pni-lerjield  v.  Tiiiiujerro,  242, 

3.  ClerVa  ji-xt,  Eiiaptiayi.  The  uncollected  fees  ot  a  deceased  clerk 
go  to  the  administrator,  to  be  by  him  administered,  and  not  to  his 
widow.    SleiraH  v.  Ta^or,  3.')2. 

4.  Iiuoliviit  tMaU.  Slidnte  of  limitalioa..  The  suggestion  of  the 
insolveDcy  of  an  estate  does  not  change  the  period  of  limita- 
tion for  suing  un  claims  not  due  at  the  time  of  the  qualification 
of  the  personal  reprc'^ntative,  but  the  claimant  may,  underthe  Code, 
Sees.  2330,  2.177,  be  barred  from  becoming  a  party  to  an  insolvent 
suit,  or  participating  in  the  division  of  assets,  qdIgsb  he  file  his 
claim  iit  said  suit  before  nn  appropriation  of  the  funds  oE  the  estate, 
flenm  v.  RoUrte,  365.    . 

5.  Real  eelate.  Alientaion  by  hrii;  The  execi^ion  of  a  deed  of 
trust  I  by  an  heir  upon  lands  descended  to  him  from  his  anceHtar, 
to  secure  a  pre-existing  debt,  is  not  such  an  ulienatioii  by  Uie  heir 
as  can  defeat  the  right  of  creditors  to  Hubject  the  real  estate  of  the  an- 
cestor to  the  payment  of  bis  debts.  The  land,  by  statute,  is  ausels  tor 
this  pnr[K>sc,  and  to  allow  the  heir  to  appropriate  it  for  his  own 
debts,  by  deed  of  trust  or  mortgage,  would  defeat  the  law.  CatHp  v, 
.•Shtrley,  255. 

ADMlSSIOXa 

See  FJ-TorpEL. 

AFFIDAVIT. 

See  PLEADINtia    AND   PRACTICE;      SfPREME  COURT  PRACTICE. 

AGENCY. 

1.  Gi^nl /ailh  to  pi-incipal.  An  agent  who  agrees  to  take  the  monej 
of  his  principal   and  loan  it  to  good  parties,  must  loan  it  in  fact; 


AGENT— CWiuutd. 

he  cftnnuc  use  the  monev  hinijielf,  and  paj  the  principnl  yiith 
the  note  uf  a  third  pEtaon  based  on  a  diflerent  cniiBidcration,  without 
advisiDghim  oftheinota.     Scnil  v.   Turley,  631. 

2.  Sepadiaiion  by  piineipaL  A  priiicipul,  who  reccivi?3  from  his 
agent  the  Dote  of  a  lliird  person  under  the  belief  that  it  belongs  to 
him  OS  his  property,  is  not,  u[M>n  a  BubtteijiieiTt  diHcuvery  of  the  facta 
and  prompt  repudiation,  lo  be  chained  with  the  note  because  he  did 
not  sue  upon  it  to  the  firM  terms  uf  iwurt  held  thereafter.     Id. 

3.  Same.  Ineomitlent  eondiiri.  Hepni-lurv,  m  pleading  aniiotU-ed.  MTiere 
the  principal,  after  receiviug  from  the  agent  the  uole  of  a  third 
person  under  a  mistake  of  fact,  recovein  judgmont  "|»oti  the  note 
and  then  files  a  bill  [hereon  lo  reach  e<|iitlab1e  assets,  and  afterwards, 
npon  discovering  the  truth,  tilen  an  amended  and  supplemental  bill 
ID  that  cause,  bringing  the  agent  before  the  court,  repudiating  his 
act,  and  seeking  t<>  hold  him  iudividually  liable  fur  the  debt,  while 
insisting  at  the  aame  time  upuu  Che  relief  sought  in  the  original  bill, 
and  tiie  agent  answers  to  the  meriv,  wiihrmt  objecting  to  the  form  of 
euit  or  Ketiing  up  the  defense  of  rntification  by  reason  of  tlie  course 

■  pursued,  the  principal  will  be  entitled  to  relief  under  the  bill  ropa- 
dinting  ihe  act  of  the  agent.  The  amended  and  supplemental  bill 
filed  under  such  circumstBDces  is,  in  substance,  an  original  bill  upoit 
a  different  cause  of  action,  and  if  the  defendant,  withuul  objection, 
goeo  to  trial  on  the  merits,  must  be  treated  as  sneh.     Id. 

AGENT., 

See  Railroads. 

ALIENATIOS  BY  HEIRS. 

See  Admihistkation. 
AMENDED  CERTIFICATE. 

See  Mabbied  Women. 
AMENDMENT. 

Pee  Pleadjnos  and  Practice. 
APPEAL. 

See  Chancery  PLEADisiiii  and  Practice;     Pi.E.VDisa-  and  Prac* 

1.  Inlerlofaion/  order.  After  decree  lining  the  bflsiw  of  account  in 
an  nd ministration  suit  is  submitted  to  and  account  taken  thereon,  an 
appeal  does  not  lie  from  an  interlocutory  order  reronimitlinj  the 
account,  but  only  from  a  final  decree.    JiiAnsnea  Eitl<Uf,  625. 


768  INDEX. 

APPEAL -GniiinNed 
2.  Jiidiie.,  SjKviiiL  §mcrt,  whi'ther  an  appeal  lies  from  the  judgment 
of  n  !i[>n'iHl  judKP,  aelectci]  bv  the  parti«d  merely  becauK  the 
regiiUir  juiIkc  wan  cii|tnf^  in  the  dinpateh  uf  other  hoKinesii,  ithpre 
the  record  iihnivrt  the  fact,  and  that  the  iiiU  uE  exceptions  and  judg- 
ment were  sinned  by  the  RiK-elal  judge.  JUcCumbx  v.  OuUd,  Chureli  A 
Co.,  81. 

APPEAI^  SPECIAL. 

Sei>  SL-i-aKMK  CoL-RT  Pbactu-k. 

ASSET.S. 

S*f  Bas-k. 

ASSIGSICE. 

See  CiiASCKRY  Plbadings  ANOPbactice;    Pi.K.vniNriH  and  Pbac- 

TiCE;     Lkavk. 

ASSIG^•^(EXT. 

Sec  WAllEili.i-SF.RE.-Ell-ra, 

ATTACII-Ml'.XT, 

SCf  PLEADrXlls  ASD  PttAITICE. 

ATTORNEYS. 

Sl'C   PAHTN-EFtSllir. 

I\,vi-ii  III.  MiT,  D  Niicd  D  in  replevin  for  sisly  hogs.  The  suit 
wn'  i'MiiT[iri.)'iiis('d.  D  wan  to  have  the  liogs  if  hp  jmid  Mr.'L  D. 
fitly  (l.ilbrs  SoveirilxT  1,  1878,  othervrine  the  hojpt  were  lo  \tv\nvtg,  to 
MrK  I).  Jlr.  (i  was  the  attorney  of  Mre.  D  in  the  vciilevin  suit.  On 
Sov.'iuli.T  1.  I)  jmiil  Greer  fifty  dollars.  When  Mi-s.  I >  some  days 
after  wiis  iiifonocd  of  ihe  pnymcnl.Hhe  denied  his  anlh.irity  (<>  receive 
t!i.-  niu.miil,  iiiid  a<c-liimi  to  take  it  when  offered.  H<hl.  slie  covild 
Duiinliiin  an  netiuu  of  rejili'vin  for  tile  liot;.".  Although  Gnvr  arled 
a«  lier  eoiiii^i'l  in  Ih.'  ease  eomproii]ised,lie  Imd  no  riKht,  without  iye- 
cial  autliority,  to  ai.'ci'[il  the  lifty  dollars.     Di^iley  v.  D'Kie</,  306. 

ATTOllXEVS  FEES. 
BASK,  IXSOLVICNT. 


■  of  an  insolvent  bank  are  triisl-fuuiUfoTlhe 
iiee  thereof  is  fraiidulenl  and  void.    A'ligw" 


Dirtrliira,  Direrlon  w!io  do  nil  urrtpt  awl  fall  to  ditrhnrije  Ike  dutia 
of  till'  'i^rr  not  liable  lo  rreiUlort..  The  owner:,  of  the  charter  and 
stock  of  a  Statu  bunk,  men  oE  ^>od  character  .1111!  Iiaving  the 
eoiiddenec  of  llie  community,' pHblishcd  in  iHp  iitWKpa[icrH  of  the 
city  in  wliicli  thii  Lsiik  wiifi  located,  h  biisintss  cnrd  iif  the  hnnk, 
with  their  own  nnmes  as  officers,  and  with  the  namo  of  one  of  tliem- 
utilvc?  nn  a  <lirecti>r,  Mnil  tlie  iiaincs  of  four  oth(>r  iii'r4)ii<!  an  ilircctors, 
who  were  not  Block holilcrn,  who  had  nevor  txt-n  nolifii.><l  that  they 
wer^'  eki'teil  diretturn,  nor  iu'ccpte<l  the  ofTice,  n'lr  lu'tcd  as  aiich, 
and  conlinitvil  llie  ]iiib1icalion  for  ovit  four  yean  with  the  knowledf^ 
(if  such  personx,  but  without  tlteir  active  partieipntion,  Hi-M,  the 
bank  hnvinit  failed,  that  the  creditor«  had  no  rishl  of  action,  eitlter 
thronjrh  or  independent  of  the  corporation,  againft  Kuch  jiersons  for 
tailing  to  dJHchnrge  the  duties  of  directoni,  it  not  np]>carin({  that  they, 
oreilber  of  tbi'in.  had  done  or  xaiil  anythioft  tending;  lo  lend  any  nf 
the  creditor.*  to  believe  ihnt  ihey  were'di rectors.     IT-nne  v.  Itant,  72S, 

BANKRlFr. 

S    ASD    pRA(7riCE. 


BIDDIXGS. 

See  Chascbry  Pi.EADimw  and  PnAcnrB ;    Sale  up  I,a\d. 

BILL  OF  EXCEPTIONS. 

See  SfPRKME  COLHT  Phactice. 

BILLS  AND  NOTKS. 
See  SrnnooATios. 
End<ir»er.  A-p-ffiii'n'  nf  mnkcr  lo  pai/  iial  0/"  p^weitu  ■:/  n  jxirlirabir  RoU. 
An  agrrement  iiy  the  intextale  in  fai.s  lifetini.1  with  an  nccommo- 
dation  cnlorser  that  he  will,  in  connideration  of  the  cndome- 
ment,  pay  the  dcltt  imt  of  the  proceeds  of  a  particular  note  when 
collected,  nlthouKli  in  pariil,  and  a  fiirlinei  if  recofiniied  bv  the 
inlcBlatc  in  writine,  would  W  binding,  and  opprnte  ax  an  eiptilable 
appropriation  of  the  Bjiecific  fnnd,  which  would  nut  U'  afTocted  by 


the  death  of  the  inleslate  and  the  iuKolvencvoE  hi"  it 


prinlion  of  the  fund  having  liecn  forniallv  dirciTid  bv  the 
in  hia  lifetime.     MvO-ijIry  v.  Joh,,^,„,  o.>J.' 

BOND. 

See  SUPBF.HK  f'lR-HT  PHAITIrE. 

BOND,  ADMINlSTKATOirS. 

See  Si!Hin-|Es. 

49— VOX,.  9. 


appro- 


BOSD,  ATrACIIMKNT. 

Sl-O  I'LKADINfiS   AND   PRAL-riCt. 

BOND,  Oi'AKDIAN. 

Sl«    I'l.KAIltN.i^    AS-Il   I'BACrrtCR. 

BOXD,  RKI'LKVIN. 

Sl-e  CirANitflV  ?r.EAl>lHOS  AVD  PflACTICE. 

BOND,  OFFICIAL. 

LmbillUj  ..: ',tr.-l<,.  .•icrl  r.„„lili.:.^.  Siirell.-.  on  ihi'  ..fficijll  lii.n.l-  <if 
\V.  n-i  I'll  rk   anri   iiinstiT,  after  ilui-  aiiUix  miivi-d  inXa  di-ichaiyed. 

rliliiiii  ihiil  ixlii'rs  iiHmFd  noillil  jniii.  P.  acknowle^lgi'^  Ihr  sulxti- 
liiU'  Ikmh!  Ih'jiiiv  l1i«  chiinc'i'lliir,  l.llinK  liiiu  Htlhu  timo  lliiit  nthcn 
would  hijtu.  lull  mil  that  hU  ^i^^lla(lltf■  was  viiid  iiiiless  thev  did. 
Tilt  iilliir-  did  iiiii  Biirii ;  the  b..i,d  was  niJiin.ved,  (he  form.T  miretics 
roloa-^rd.  «w\  \\\  r.Tiiain.Ml  in  .llli.■.^  MM,  that  V.  was  liiibU  n 
Kiin'tv  l''>r  all  .Wi>kuti<.ns  i,f  \V.  after  lli<?<l»t.' of  hi:^  acknowledgoK'nl. 
n,:u.,l,-,f  V.   irrV./-,  1174. 

BOOK  OF  ACCOUNT. 

fjet'  \ViTSi>-[>i. 
BltOKKlt,   IJKAI.  iOSTATE. 

C,'imii"'iVl-i.ijh.  If  a  br  iker  in  fniiiliived  to  si'U  pnijHTtv,  and  he  fiist 
brinij-  llic  [.rn(irrlv-  to  the  nnlifC  oi  tilt  purt'liasiT,  and  u[kih  Bueh 
ni.lir.'  ill'  KuU'  Is  vllOuHii  by  the  ouiiur,  the  hnikcr  is  entitled  10 
.■ommi"i.iii.-.     /(■.j^'. -■,  H',<Mmji  it  ili-'«  v.  .tfi.v^'vn,,,  14S 

CERTIFRATK  AMKNDED. 

S;.e  Mabhikii  W,.mkn. 
CHANCKRY  COURT  JCRiSDICTlON. 

1,  iMiiifi'im  fi.r  lii-fiirli  iil  Karruiil;/.  ChanciTy  Court  ban  juriwJicliiiD 
of  [mnly  ^'^'lll  demands  in  nttnchiiient  ch-oh,  anil  siuoe  the  a4!t  of 
'7T,  <)[  MiilB  lo  rtviivtr  dapiagus  lor  bruaoh  of  warranty.  WUIumv. 
Jiury.  l.V,, 

2.  *i'"i'.       M-iwiv   ■<(  •Iniiiny'.       Co«'-,  but  «»t  alloniey't  fte.     Taxe-i 

CimnM-l  ifcK  an-  not  taxe<l  (■[»«>.,  n-ir  r.f;iiliiled  ii«  to  amount  by  Uw 
in  Huh  Stale,  iinil  siimn  paid  llierel'or  by  e<iv,niantpe  for  defense  in 
ejcL-Iinenl  by  ndvvriw  claimant,  arc  not  reu'ivcrahle  fruu  ci 
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3.  ChaDCtTi'  eniirt  haa  no  juri.-idiotiiin  l<>  enforoe  the  veixlur'K  eijiiitablA 
lit;n,  where  ibe  amount  of  the  dotiiand  is  less  than  S50.  Mulojte  v, 
Dfaa,  33fi, 

4.  Sbitiile  giriag  cunearrenl  Jnrirdiction  In  all  Cases  where  the  chan- 
cerj  conrt  had  origiiuil  jiiri»Jlction,  n  aabsfquent  atatiilc,  withoW 
prohibitory  or  reutrictive  wcirdBgiving  n  remedy  bj  motion,  eonfew 
concurrent,  and  not  exclusive  jiirisdietlon.    Bed'edl  v.  Juii'a,  ltJ8. 

CHA>'CERY  PLEADINGS  AND  PRACTICE. 
See  Kailroads;   AiiENCV. 

1.  Bill  lo  knre  a/tm!nixlmlnr  appoinltd.  I'nder  the  provieionti  of  the  Cod«, 
sec.  2'.i09,  el  aeij.,  a  bill  may  be  tiled  by  the  jierHoniil  reiiriHcutative  ot 
one  of  tbi>  next  of  kin  of  a  dccenBcd  pemon  against  another  one  of  tba 
ne.\t  of  kin  having  awiels  of  the  estate  of  (he  decenwd  in  his  hunda, 
to  have  an  admin  intra  tor  ap[)ointed,  and  fur  the  collection  of  tlm 
fund.    Uliowit  V,  MeMaetlii,  liOl, 

2.  Adminvirallna.  (irnaled  u}m>i  prftiimption  of  ilenlh.  There  being  do 
iTnlule  in  this  folate  ])roviding  tbiit  after  an  abwim'  nf  a  Riven  tim« 
without  bi'ing  heani  from,  aiiministration  may  l>e  granted  of  the  es- 
tate of  an  alxti-nt  [lerRun,  the  conrLi  ^hmild  lie  cautions  in  acting  upon 
the  ptv^nmption  of  death  from  lapse  of  time,  and  Hhoiild,  as  a  general 
nile,  require  diligent  inquiry  at  the  place  where  the  party  viaa  la«t 
hoard  triim.     Id. 

3.  fkinie.  Same.  Pri*umpl!uii  iiit  lo  llnif.  of  death.  ^Vhere  a  person  when 
last  heard  from  expressed  a  posuible  intention  o(  returning  home  ia  k 
reasonable  time,  and  bait  not  bi'eii  heard  from  for  over  a  quarter  of  a 
ctnlurv,  it  may  be  pnvtimetl  as  a  fact  that  he  died  at  the  end  of  seven 
years,  and  without  isjiue,  he  1  aving  been  unmarritui  when  last  heard 

4.  Aii»:rrr  lu  fridmf.  If  the  facte  stated  in  an  annwer  in  avoidanee  are  k 
direct  and  projwr  reply  lo  an  express  chaw  or  interrogatory  of  the 
bill,  tile  answer  is  evidence  of  theae  faets.    Id, 

n.  Ini^rtnl  mlnlt.  Filiit;i  rlaimi'.  It  in  not  neccRsary  that  a  creditor  should 
make  himseif  a  pnity  by  petition,  to  an  insolventbill,  if  in  the  biU 
his  claim  is  stateii  um  a  Viilid  and  enltsisling  claim  against  the  estate. 
Filing  hi«  claim  with  the  plerk  within  time  wijl  bar  the  statute  of 
limitations.     Ou,<p  v.  Shn-ky,  2-j;'.. 

6.  O/irnin;!  bidd!niii.  N'rietdnts/inm  mic.  Ordinarily,  and  in  the  a'lsenao  . 
of  any  controlling  ci[nity,  npnn  the  ojK'ning  of  the  biddings  of  a  jo- 
dicinl  sale,  (he  purchasiT  Bholitd  lie  require)!  to  execute  his  notes  tw 
the  purchase  money  aA  of  the  date  of  the  public  sale  the  biddings  at 
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trhich  are  <i[i*iieil,  aiid  upon  tlu'  ti'rnin  iif  tUp  (ki'ri'e  cif  r-nle.     Mabiy 
T.  Omrdn-ll.  4HH. 

7.  Coiwiliilalnl  ainv.  AppaiL  All  onier  iif  tlii'  cliaiici'llor,  made  Upon 
llie  liii;il  litariiifi  i)t  iiidq*nik'iil  fnilM-»,  dirwliiiK  llir  imiisii'  Id  hf 
CN.nw.]i<i;it."l  and  h.-nrd  t.n,-lh.T,  will  l.-uvt  M.-h  i-n-'  t..  W  tried  u|-.ii 
its  [>wn  pli'ndiiii^,  (inici^i'dings  nnd  iirinif,  anil  an  ii|>]H'aI  liy  ihp  ciiid- 
plaiiiunlti  in  (Hie  iif  iIk-  billi-  H-ill  mily  briii«  ii|.  lluir  oa-*,  leaving 
the  ollii'r  raiiH's  in  ihe  conrl  lu'lnw,  and  tlio  di-cri'i'  ai^  In  them  in  full 
force.     0:ibiirn  V.  Duiiiap,  163. 

8.  mil  bji  I'lnli-M  i„  rf;,^ri'n  boail.  apr  jwl;,meHl.  A  bill  will  not  Mc  hr 
lliL>  sun-tiL-H  in  a  re|iluv,v  IhiikI,  aftor  a  jii[lgnii.-nt  dii  tlic  Imnd  in  the 
snit  in  wliii'h  it  vrasKiven,  valid  un  itH  face,iuiTfiy  u|<iiii  tliegmund 
tbat  the  iiitorcKl  of  the  }irin('i}ml  in  Ihe  giHxlN  n-jilevied  wbk  that  of 
a|iartn<T  in  n  iirin  inHolvcnt  at  tho  time  uf  the  ullaehnibnl,  the  bill 
not  being  goiKl  m  a  bill  of  review,  iiur  as  an  original  bill  to  im- 
pi'ach  the  judgment  for  fraud.    Smy'h  v.  Barhee.  173. 

-  S.  CoUit-Tiil  iil'ii'k.     Adtniaialralor.  *' IiiriHiijfJr-nni  of  jWje  irh't  Tfnderfi  Ik 
dffi-te..     fi-n-l^  of  pnxwi.     I" [Kill  a  bill  filed  by  hcirh  lo  avoid  a  sxit 
inii-ir.ilor's  bill  lo  pay  debts,  it  wa* 

1.  Wi-ro  Iho  dwree,  nnder  which  Ibp  «nle  was  mnilc  rceil"s  ihat  Ihe  i"'r- 
Koiial  estate  had  lK«n  exhaiii^led,  Huch  finditig  is  cnncliif  ivc  upon  a 
vullaleral  attack,  and  will  nut  be  reviewed  lllion  bill  tiled  to  avoid 
the  f.ile.     Poxy  v.  Eidon,  500. 

2.  The  fact  that  the  adinini^Lratorwoa  improperly  apjKiinted,  another  ad- 
minifltralor  nf  the  name  estate  having  been  appointed  by  another  ennrt 
of  this  Htnle,  will  not  be  inquired  into,  when  the  apjioinlment  ia  valid 
upon  hi  fai'c,  the  odininiHlralive  action  of  the  county  court  is  conelu- 
sire  upon  eollateral  attack.    Id. 

3.  That  the  judge,  who,  without  objection,  rendered  the  decree  under 
which  the  n.ilo  wa.»  miflc,  waa  of  kin  or  counsel  Ui  parties,  will  not 
avoid  the  sale  ;.his  incumpotency  Ih  waived,  if  unexcepleil  to  at  tbe 
time.     Id. 

i.  Where  the  original  procexxhaiibeenlost  or  dei^Iroyed,  and  thedecree 
and  rule  docket  recite  due  eervice  thereof  upon  the  heirs,  their  un- 
corroborated denial*  of  service,  however  positive,  direct  aod  confi- 
dent, will  not  avoid  the  sale.    Id. 

10.  Eridence  that  deed  ten*  fraudultnlly  iigaed.  Where,  upon  bill  filed  to 
foreclose  a  morlf>n){c  made  by  a  huaband  and  wife,  the  wife  in  her 
answer  and  cross-bill  only  avers  generally  that  ^he  wo^i  fraudulently 
induced  (o  uign  the  deed,  and  did  ho  under  constraint  and  duress, 
without  any  statement  of  facts  showing  fraud,  constraint  or  durem, 
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tlie  unEiujiportvil  Icatimony  oF  the  liiiBbnnd  nnd  wife  that  she  was  in- 
dutLiJ  III  sij^u  tixe  deed  by  his  tlirt-at  to  kill  liiiiistlf  If  tilie  did  uot, 
would  not  beciillieienttovitinte  the  deed.    GruienkemjHrv.  Gxrtxr,  280. 

11.  TrasliUed.  r,i:m-j<na.-i.v.  A  brntficisiry  iindor  u  trust  lived  may  at- 
Inck  IL  cluini,  nL'ciirrd  therein,  as  fiaiidulent,  niid  yet  be  ullovred  to 
claim  iindiT  the  trim,     lltjlulai/  JSnM.,  T.  Or'iom,  .'!49 

12.  SalfJi  to  cnjonx  trw<l«.  Mwnce  bill:.  Ciiancerv,  at  tliu  iiiBtunteof  a 
creililor  ami  over  the  pri)ti-«l  c,f  iheiruMe,',  n-ill  soil  land  [ircviinisly 
Cfinveyofl  in  trust  t<>  gociire  otiiei  (.'ntlilors,  mid  iijiply  the  mirptiis  to 
th<:  8;i,tii'f action  of  the  clninis  of  <nim|ilaiiiniU  ('redit'ir9.  I^iich  tuilea 
will  lK\ii|ieiied  ii|iun  Hilvnneeil  biiU  and  jiiissem  all  ulhvr  itii'idcilts  of 
rhlii-'i  rv  .n>li;p.  Ii  [n  prr-inT,  but  nut  iieceHniiry,  for  ili«  cuiin  in  ip- 
rn.i»t  til-  tri,^ie<-  as  sp«;iali'oniUi::,s:oNjrl.i-^!ai  the  Kind.  S/iiiJ'i  v, 
Blackjonl,  VAl. 

13.  i'lnrf  «i/«.      Ti:'-\'.     hi-  Ha-  duly  of  tbc  court  under  tlie  act  of 


\»  iKiiin-(ii>iiliriii. 

linn  uf 

,1,  ;:  i,.ay  W  .h.ni. 

afUT  t 

,■  IMIllfT  tlK-  <.i.ii.r 

i  i.t   til 

i>urnf  th.-i.Mr>'l,:i 

.'inim^'i 

i>f  ihe 

(.nurt,  1<.  haveaK.fer- 

"l'"I! 

L■.  but  il  hy  hi!,dv,.rt- 

tli^- 

unrl.     TJio  ammmt  of 

>a-;\-. 

Il  ibc-idfiscnnlinued 

.;iiiL  o 

tbiMi-iIcsfur  i)L,"piir- 

l|.:r  ^ 

ilii'ili.rs  ividmut  imy- 

mi.  ler 

1   i.f   Lbe  coiirl,  order 

t  lax. 

^      il'iV.pV,,,,^  V.    Whit. 

a  f,i  ;il   "i.   .■n;irl    U  .k.diircd    in  fa.nr  „i   two  ,irnrf   of  s..'.;i-lnri  and 

fiiiii  to  apiiro|iri:i:k>  tbu  fiiijd  In  ili.-ir  (.v.  It  ihvrr  is  nut  n  snflirient 
fund    to   |>;iy  bi.th.   the  lieu  MuiuM   be  enfirced  pm  ra/-.  nnd  if  on« 

tiiuri  I..  In.-  divid,-.t  /.-■'.  nr/-,.      If  oiic   nf  ibi-  firm  rvbf.  drrw  tbe  fund 

the  ^.lui,  iilltionch  tbe  jiartnerrthip  miiy  have  been  dls..|v.il  after 
the  biiiiiiin;,- of  fiU'i  iiiid  before  ilie  ilwni',  null  the  (Mi  I  vent  |mrtner 
hnd  nil  kn'iwleilES'  il  lliv  IriMniii'tioii,  mid  received  no  paH  i.f  tbe 
moiu.y.     Ill 

1.-..  S.,:.-  ..J  l.,„.l  In  i,«v  ,l.-»'.kuf^  tM.U.  Jun^:U-i!-n,-l  f.,ri>.  Tn  a  decree 
for  .-il.-  of  laud  of  d  .Lvdeut's  to  pay  debls,  [lie  jiirisdielional  fact! 
shcuhl  a]ipi'ui',  tii-H'it,  the  dealb   of  the  parly,   a]i|Hiinliueiit  of  ad- 

fiiil.iiv  (..  Hl.li,.  wbiilier  thv  sale  of  a  p'orllon  or  all  of  tbe  bind  wa« 
n-e  +,.ary  i„  -alisfy  ibe  delilK,   r«  a  ■:r<^i  inv«ul:irily,    for  wliieh  a  d«- 
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criT  mii;ht  In?  rewriieil  ii|>iin  a  din-ct  prucii'ilins,  hut  will  imi  iiiTal- 
idiite  til,.  fiuiTL-e  i.r  rnnlersjili.  iIutouhiUt  void.    Un^th  v.  l'!ii!ip',i[: 

16.  .*iM.'.  C-iiiir«,nH.m  ■•/  «it-  "«((  vMla.-e  '•/  lille.  A  coiifirmaiiim  of  sale 
and  11  vi'stLliirf  <,f  tide  "iiikiu  |Kivment  of  iiundiiu*  mimL-v,"Uiii 
lepil  f-Hrei  a  vMiluru  cif  liiii'.     Id. 

17.  ApiHiil  by  one  i>f  ftrnil  mmjAiinaHts.  An  a]ii)pal  by  ono  of  Bpvcral 
rrfditiirii  in  a  liill  fili>d  hv  ihfm  njiiiin^l  an  adminUlralor.  for  a  rt- 
cmyry  iif  Ihpir  newriil  ddil>  and  nii  account  nf  (he  jHTson.il  aiwctn  i;i 
an  i-«t;ilv.  will  mil  liriiij!  (hi- p  wn[i:iM  to  ancithorcivdit<irBho»i' claim 
hn^  liivn  alluwdl.  mi  as  I.)  cnaldi'  tin?  a|i|«-lWi«  (o  call  in  qiipsiion  (In- 
valid ity  of  (liL-  jiidKiiipni  ri'iijrrcii 'in  favor  of  (hi'  la[(tr  creditor. 
And,  querf,  wht'lhur  the  c.'ri'di(')r  who  doM  nut  a|ipen1  can  claim  (lii; 
bcMffit  of  a  di^cnv  of  this  conrl,  the  pfTi-ct  of  which  would  be  to  in- 
criMw.*  the  uK<t.>(»  tlahli:  tu  cU'bis.      t'ui-ji^  v.  Li/oii',  OlHj. 

18.  MHll{l'-rlo-^i,.M.  Ahilll.y  a  jndi;]ocnt-cri-.iitorof  an  insolvent  bank, 
whose  sole  stockhcdder  is  |K'm.ii»l!y  ItaMe  for  its  <Iebt>^  if  not  tniilii- 
farioiiij  for  si'ekiiij;  to  ohtain  satisfiu'tion  l>y  s<[ting  aside  a  frandn- 
lenl  ciinveyaiH'e  liy  (he  hank,  recover  judiinient  ajrninsi  tlie  film'k- 
holdcr,  and  set  ashlc  frinidiilcnt  n>oveviiiKTs  bv  him,  ami  aim  rtaiove 
a  clorid  cas(  oil  (itie  hv  the  fraudulcot  roiivevanees.  S,r,,^m  v. 
lia>,k.  718. 

19.  Siii.i-'.    (:,:-,lil..,-'>  hiil.    An  ohjeeiloii  that  a  cri-.liior  of  an  io^nlvenl 
coriNiralion  lilcs  his  l>lll  for  his  ov 
that  (hcMiit  l.u«  iK'cn  cimsolldated 
Id. 

20.  S„k  >■/  land.  Oi>ening  hi.hUng.  When.'  land  has  b.-fn  Rih!  by  the 
chTk  an.)  m^iMvr  under  a  ihcrce  of  (he  chanivry  c<.>url,  and  hefur.^ 
eontinnalinn  the  Lid  is  rai^'d,  it  is  in  the  diBcrction  of  the  (-liani:i'l- 
lor  to  open  the  biddinjpi  and  Id  them  n'main  o|ie(i  in  (he  nia-lcr'.^ 
ullice,  and  n-eeive  siieli  bills  as  mar  be  oflered,  instead  of  n^fain  wll- 
in);  afitT  t^iviiig  jiiihlic  no(ii¥.  Ttie  OiKcrrtion  mtjst  be  exercised  i^ 
in  olhiT  cases  of  jddieial  diwrelion  suhju-tto  correction  ip  ea.4f  of 
abnsi-  or  gross  error.     DvpHi/  v.  (iiirunin,  144. 

21.  Juil-jmeiil.  A  jniiRmenl  or  diTree  to  lie  a  bar  as  res  nrf/uifiWiJa  muBl  be 
in  tlie  meritH,  but  to  this  end  it  is  not  nec-e»(ary  that  the  liiignlioo 
Bhonli)  be  (tetermined  on  (he  merits  in  the  moral  or  alwlract  senw 
of  iheHC  wonls ;  it  is  nuQicient  that  the  efufuf  of  iht;  action  wbb  such 
that  the  parties  miglit  have  had  llieir  snit  thus  disposed  of,  if  (hey 
had  [iroperlv  presented  and  mannged  their  rpsiKN'tive  ca.^i's.  Parte*  v. 
Clift,  524. 

2'1.  Tkmurm.  A  decree  di^ni losing  a  hill  upon  demurrer,  on  the  jEroiiad 
of  lapse  of  time  or  laches,  ia  on  the  merits,  and  a  bar  to  unolbcr 
BU it  between  the  same  parties  or  tbeir  privies,  about  the  same  sub- 
ject-matter, and  for  the  same  purjHise.    Id. 
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23.  Ihii^g.  I^al  joi-MU-lion.  A  rhanperv  ciitirt  in  Tennessee  has  juriB- 
lik'lion  ill  ihc  "lilt  of  n  niukcr  at  a  ti'usi  deed  wlio  rcsidod  in  Virgioia, 
where  aha  the  l)?npGciHric!i  nnU  trustcp  iVKiclcd  and  the  reulty  oon- 
ve<r'^  wvs  .tituiiied,  l<i  adniiniHter  and  execute  the  trnst,  wlien  a 
<;h(i»>o  in  aolion  in  TcnouHieeiins  ruibraci'd  in  tht>  Iruiit  and  it  ap- 
pears that  it  id  llip  onlv  part  of  tliu  tiuHt  fund  rcniuliiinii:  undisposed 
of.     Wdaii  V.  .lfom'x.111, 009. 

24.  Xntift.  Wht:n  pfe^vinfl.  A  judgment  debtor,  wlm  iK'i'onics  surety 
for  the  priMi^cutiou  of  »  suit  to  eiijcnn  tlic  jiidKiueni  anaiusl  liiiii,  m  ill 
In- l>rc«iinii'd  to  havo  nolkf  i.f  ils  ashij'UinfUt,  wlivn  tlic  fact  i>f  as- 
Mgnuit'iit  ii'  ullcgEil  in  the  Injuiii'iiim  bill.    Id, 

25.  Cdlnlfiil iitlnr-k:  A  dciree  Ulween  co-dcfindauts  In  n  clianeery  suit 
cimnot  be  (Mlla-lirally  ini[ie»i'hi'd  bv  original  bill  IwoaiiK- it  was  er- 
rnneonn  anit  reii'iAil))!:  ou  ap|ii.-nl.     Id. 

ai.  r;.ti;ii<-  *mf«,  The  dcmis  of  ciiurlB  of  a  kI^kt  Ptalp  Icnchlng 
ihe  I'xn-miug  of  nuch  u  tviist  jH-n  (i.hAi,  will  K'  RS("HkHl  and  .illi.wed 
to  slund,  nnK-4  it  ckmly  a|.ii.ar  that  llity  ar;>  trai.duluU.     /-/. 

27,  /ii/finf.  Bvia  Jul-:  parr/xve.:  A  de<Tei'  cf  a  court  of  cliaucL-ry  con- 
flrniin!;  a  k'iiso  of  an  iufaiil':;  realty  in  sn  fnr  bi;}dini;  on  ihc  infant, 
thiit  he  I'annol,  iiy  a  bill  of  review,  an  original  hill  or  oiIilt  proi-ciHl- 
ing,  ini]".ach  it  to  ihi'  pn-]iidi(v  of  u  6iina  ^'iJt  )iurcliafi'r_ior  vuliie,  of 
tin-  lcas,.hoIil  iul.-ri'sl,  b,.for.'  suit  lironghl.     AitdeM,»  r.'Ai„wi„dl,  1. 

2>'.  Same.  K.,uiiles.  I'H;,- and  Junior.  A^f'/nix.  Tlif  rulein  tliisStale.ejt- 
ct'iu  wbL'n  rbiinsi'il  by  staliite,  or  in  dcfiruoce  lo  sialiilory  jiolicy  is, 
(hatuprior  i'i|iiilv  will  pn^vail  over  a  junior  equils-  aud  Ihc  legal 
title  Willi  noLiee,  or  over  llu-  legal  title  of  a  voimiie.  r  with  or  viith- 
■  .iit  Moiie.-.  and  a  |iur<bii-er  in  «a:isl-iiulloll  of  a  l.r.-.e:5i<tliig  d.bl,  and 
un  ac-iiguif.'  iu  fvmt  to  «  euro  suell  B.  delit  liave  :ilniiy,-'  U'cii  iruated, 
under  liie  rule,  as  volunlei'iH    Id. 

•29.  /.nif.  J«i>,«.'.ii.  L>/,;,l.  E,,,-ifU^.  Tlie  e.|iiily,  iheretorc,  of  an 
infant  growing  ont  i.f  tht.'  fraud  t>f  tile  li'XM'e  in  pnieiiring  a  k'am?  and 
II  ili'iireu  111  ci.nrt  sanciiiiiiiog  the  leaM',  h  sup^'rior  to  Ih.'  riglils  uf  e. 
h.-netieiary  under  hh  a-*'if;Uiuenl  of  the  leaw  aud  lejis.  Iiold  interesia 
towturea  jir*-e^ir.liiigdebt.     Id. 

CIIAllGK  OF  COL'HT. 

See  Px.EAnisfis  4KU  Pkactr'k;  NEiii.iCKM-n  ;  K.*iLmiAi;7. 
CHECK  FOR  BA(if;AGi:. 
See  Com  M  OS  C'abhieb. 

cmcriT  cocKT. 

See  IIouDiTEAO. 
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COMMON  CAKKIER. 

1.  }!.r,i,.(.  Fr;.l.;tr.-  Tin- mfijH  of  ([(WMis  by  a  c-nnimoii  e^irriorilirpcK-J 
ti'  a  yhwe  Wv,md  llie  Icriiiiiiiis  of  the  carrier's  lire,  williiuil  iiny  lim- 
itation nf  iT!ijnmsil>itily,  is  /iWhio  /"rif  evidence  <i£  an  iindfrliibiiij;  lo 
carry  the  souils  tii  ihr  plare  In  wliicli  lliey  ni're  direetiil,  and  renders 
the  earner  linlde  tt.r  iheir  carria|,'e  to  tlial|Kiint,     HaUnfidv.Wm- 

■    wr,;!8. 

2.  Bji'i^a;/"  vf  ]iiirMii;irr.  A  earriiT  cnnlrnetinji;,  witliiiiil  liniilalion  of 
ri'MlMiiiMldlily,  Ui  eiirry  tlie  lin{!)[Hge  of  a  jiapeenger,  and  giving  a 
dieck  therei'ir  lo  a  given  puint  beyond  tbe  terminus  of  the  carrier's 


COMMON  CXRHIER—Conlinued. 

line,  bpciiinn)  1ial)le  fiw  the  carriaj;''  "'  s"""!'  '>iig?ii!;i'  i"  the  sauie  way, 
aiii]  lotht^amet'Xti-nt  as  the  carrier  of  goodn,  iillhciii);li  tiio  piiHsenger, 
wbiisi.'  bn^a)^  in  IhtiH  checked,  mav  ]iurch:iiK  and  Iraw'l  ujinn  acou- 
|ic>n  ticket.     Id. 

3.  .'i.,n.-,  Wlu-re.  tli^-n-fnre,  lliv  .lifei»l;u)l,  ii  ci.miu.m  Carri.!r,  sold  to 
till.'  jiiaintill'  tickets  f^ir  hiTwelf  and  family  fur  IraiuijMirlation  by 
rnUr»ad  fruui  Meni|jliix,  Teiiti,,  to  Snn  FraiieiH'ii,  Califurniu,  each 
tiirket  haviiiK  wii'inile  eoin)i>iin  Enr  eiich  carrier  nver  whiinc  roud  the 
ronle  lay,  and  );ave  pluitilifl'  a  elieek  for  the  cnrriii^'  uf  hi-r  bag|;«ge 
t<>  Ouinliii,  anil  a  liiM  uf  haggagt:  (K-ciirred  befnre  reaeliinj;  Omaha  bnt 
after  leaving  defend  a  ill's  unii  road,  ihi-  defi'Uilanl  u-as  held  liable  for 
the  losfi.    Id. 

4.  Sii.,.f.  C-i.ijwp.^iil!'.;.  th;-nm:  The  [.laliitift"flt  H^m  I'mneisc,  npiilied 
to  the  railnia.-i  ciiiiiiiiiiie^  ithusc  ntads  lav  ht-vmid  "iuah;i  for  com- 
[H-i.«!.li,)n  f<irthe  1...W.  and  then-  eonij. allies.  «l,ilc  d.iiyinfc  all  lia- 
hitily.  made  a  dcduclirm  ii|Hin  the  piaiiitiU'K  r.  liini  tiekeln  over 
Iheir  r.,ads,  in  e.in^lderalii.n  ..t  her  release  .,(  all  .lain,  a-iuiisl  them 
for  th.'  alle<:i'd  l.».:  il  «as  held  that  tuither  ihr  [.a.xiient  i.or  the  re- 
lease alleel.'d  llie  lialiilily  of  the  dffi'n.laTit.     I.!. 

CON.-^TITrTlONAI.  LAW. 


the  C'lnslituliun,  art.  2,  tec.  17.  il  eontains  ]iriivisi(nis  for  amending 
thu  ehnrtLTH  of  nin-iitipal  eoriKiralioiiii,  in  addition  to  thiise  fur  iibol- 

tVJNTILUT. 

See  TBr-^TEK  ash  CF,-rci  .jt-K  TRf^r;    Pr-KAOCNr,-^  .\nd  PiiACTrcBj 

WAUEilOLSE    ltF;<:K!lT;    1NF.IST. 

I,  B.i-ol  p.'.i.f.  InnMoit  upon  e.mtraet  "t..  [.ay  .-iKht  .ii.llan.  per  thou- 
sand fur  hriL'k  in  the  n'»ll,"  prouf  of  the  n^:i^c  »r  enstoni  that  th« 
numbiT  of  brick  in  the  nail  »-a<  to  be  n»rerlaiiied  by  uie:i«ure- 
nienl  and  nm  by  actnal  eoiint.  U  ini-onii»'lenl.  The  terms  of  the 
conlrael  an-  nut  niubij>uciis.  The  wonls  and  leriiis  of  the  eontract 
are  not  liTow  id  art  having  any  "[leeiil  si'rniliiution  nr  meaning  dif- 
fer tit  from  their  ordinary  or  jiopiilnr  tneiinin:;.  The  tinniber  of 
brick  slionld  lie  eiuinied,  but  if  oni  jiraelical  to  asi-,riaiii  the  number 
by  aetiial  ooont,  tlnie  can  lie  no  objniioo  in  ado|aiiif;  esliuiiites  baiied 

A'liwnrv  V.  Tkmm'w,  3J'J. 

i.rr/»,«T  .md  lllle  In  rTOUIin 
sonnl  ]'ro[>erty,  by 


CONTRACT— C"..;.-.-  p<«;. 

whii-h  tlip  |MJ!.si  ^4'il1n  [la-'si'K  to  ilu'  ptn-r baser,  tint  tlip  title  rvmain^jn 
the  si'lluT  until  llie  iiilrrbiiw  iii'.m-y  W  |ini<i,  in  viilid,  and  tliemn- 
tniel,  nllliniiuli  li'itiiceil  lo  writing',  n-^  not  W  r(-Kit<Ii.-re<l.  As  be- 
t«,,Ti  lli,-  .,i;-iii;il  VP11.I.,,-  iiiid  :isiil,-VL-n.kr  in  -iirii  R  ca.f.iti.wa 
c|iU'Slii.ti  of  tilk-,  mill  m'it1>.T  tliL'  ).!ivni<.'iil  nf  (iie  i>ri.'0.  nor  want  nf 
nmi.r  of  til.-  v.-.yliirV  rinht  will  |.L-<.tfOt  l\w  .-ub- vein  lee  fn.m  the 
claim  i,[  llie  mviuT.     .Vr-( '..».f«  v.  r,'i„7,/,  C/imch  A  Ck,  SI. 

U>  iIk'  ml.,  in  (uv..r  n'f  tiu-  siil.-vii.h.i-  may  cxi^:  wlii-iv  the  |-.^ 
»s.~ii..i  ..]*  111.-  i.im.|i:ij<„r  ;-;  <'..'ipl<-.l    Willi   (lie   ll^l<:ll    ifUfi'i  <if  titll' 

(liu-.tl  liy  llKML'tr.  <>tlii>'V.>n.li,r;  i,r,  |.erli:i;>s,  hIi^tc  llie  <  mt.liti.msl 
S»le  U  ii.iid.-  «itli  kiiowle.!,!-  to  ii  r..:iilar  (!..iil.r  in  the  artic-le.   1.1. 

4.  S„i,i^.  Sii;,-.  Till'  eiirt.'  f:ilK  H-t1iiii  the  rule,  itml  not  tlie  psivptiou, 
wlien  llie  iihiiiititl/,  eili/.i'ns  of  ISo^lon,  .Ma-~<:ii'lui»:-t1-..  >;<M  a  piani. 
tn  a  r.-.i.)>nl  i.f  Mejni.liU,  'riJinc^-^.e,  by  ci.ntriu-i  in  writiiic  i-li]- 
uIalin;.'fiirll.e].:,ynK.nt  i,f  llio  pri™  hy  iiistalnjeiit-s  that  the  elinl- 
tel»h.,iikl  r..|iiaiii  th<.'  !>ru|K.'rly  nf  the  jilHiiiliUs  umil  tli.- i)ri<'e  «>:^ 
)ini(),  an.l   thai   the  venih.rs  ^hnllia   have  the  rij^ht    lo  take  hack  lb,' 

eoiLVey  the  same  in  Uiiy  manner  uithimt  the  written  eni^senl  of  the 
veiuiors,  the  proiif  merely  nhowiii;;  that  the  piiidia"T  hn. light  the 
piano  t<.  M,iii(iliis,  kcjit  it  for  sale  in  a  Wore  wlierv  lie  hiiil  i.tlier 
piano.,  aii'l  soM  It,  ivillioiit  the  kiiouk'ili.'e  of  the  |ilaiii(iir^  I.,  theili- 
femlaiil,  »h.i  hail  ni>  notii^.-  of  the  plaltitill's  ri^iii.,  for  value.    M 

CX>SVEYAStKS.  INKiXUfJTKHKlt.  ' 

S.V  VKNnonANi.  ViisDioj.:. 

COBKHiATH  >N,  iUSSOLVKl). 

S.e  lI.ur.HOAi^ 
COKPOKATK tX,  FtUiKEGX, 

COBP()U\TH»NS,  MUMCll'AI.. 

See  OiN-Tiri  TI1I.N-AI.  I,.VW. 

OrrfiHUnmi.  (lonifimli-mn  of  pririley.ii.  By  lUu  charter  of  the  city  of 
Memphis,  the  general  eimllcil  was  uiithiirizeil  lo  CHtiibliMi  and  rep- 
uIhIo  ninrki'1-hiiiis..s  niiil  to  license  unH  regulate  all  miTc^iniili; 
houses  an  1 1  fresh  meat  stores.  Uniler  ordinances  of  the  city,  insr- 
ket-Lonsen  were  ii.taiiliHhed,  X'ersiiiis  Belling  in  njarkel-hoiniewfra 
only  rei[iilretl   to  pay  ruit  (or  Malle  ami  nut  reriuireil  to  pay  Ii- 


COEPOEATIOSS,  MVSlClFAL—Conth»--d. 

cense.  Bv  another  orJinaiipe  it  whb  requlrpd  that  ull  jiersona  keep- 
ing '■  atp-M  stores,"  for  sale  of  fresh  meat,  not  at  markel-hoiiBCi",  Hhnll 
pay  a  liw.me  of  imi;  hHmireil  doUam,  and  aaiil  ]ier«oiiM  si)  licented 
shall  not  Kpll  giime,  fi»li,  vegetables  and  other  arlicIuM  iif  nierchan- 
liiiM^;  no  Rui^h  rtore  tii  he  n\>eni.ii  within  one  ()UHrier  of  a  mile  of  the 
market- houses.  By  another  ordinanee  it  niis  rcijiiircd  that  a  li- 
cense of  fifty  dollars  he  re([uiredbv  nny  keejier  <it  a  ft^tue  oriish  Ptore 
Bv  another  ordinanee  it  is  jirovidcd  that  any  merchant  regiilarlj- 
licenned  shnll  be  permitted  to  sell  fre.-li  niiat  from  Ht.jri'  in  not  lesa 
quantities  than  one  quarter  of  any  nlaii^hlered  animnl,  without  other 
licenxe.  iie/if,  that  "  meat  stores "  ineliiilo^  iili  »>rtK  of  meuis,  whether 
fish,  llesh  or  fowi,  and  that  tlie  city  conneil  had  no  anthorily  tomake 
the  selling  n£  game  aad  fish  a  separate  privilege.  Tlie  other  ordi- 
nanws  were  authorised.  They  are  but  a  ela-Jiilicttiion  of  the  meat 
dealem  with  a  lieense  tax  diflerent  in  amount  for  one  rlnsn  ihan  for 
the  riiher,  and  properly  grailcil  by  amount  required  to  be  boM.  Vome 
T.  CiVy  of  ifiviplils.  2'J4, 

COSTS. 

See  Chancery  Covrt  Jcitii'incrios. 

Jwfife  of  jxaix.  Wnyiiait,  A  warrHnt  IewuicI  upon  informalion  and 
the  person  making  oulh  informing  [he  jOKlice  of  the  jicnce  that 
he  knew  nothing  ot  the  fiielH  himBeii,  but  had  been  toiii  iiy  a  third 
party  that  the  olii'itMe  had  been  committed,  i?;  Improvidunlly  issned 
and  without  MiKieient  legal  gronnds,  and  the  ju!<ti.-e  is  not  entitled  to 
ha^'e  cost  taxed  against  couiity.     SUilt  v,  Gmid,  'IM). 

COUSTY  a)MMISSI()SEItS. 

County  liablr/'.r  •n.ri  il-me.  Wkii.  Under  the  iirovisions  of  thi>  Ri'vined 
Coile,  sec.  1273fl,  b,  e,  whieh  authorize  the  county  court  to  ni>|)oint 
conimiHsidDerii  to  eontraet  for  anil  have  completi'd  repairs  rif  bridges, 
levees,  etc.,  a  jK-renn  who  performs  work  and  funli^'h(•s  material  in 
irarli  repair,  with  the  knowledge  and  consent  i.t  liie  ronimis-ionera, 
and  whtise  work  is  accepted  and  used  by  the  county,  may  recover 
from  the  county  H-h!it  the  work  and  material  are  reamm^ilily  worth, 
without  an  express  enntrartby  and  with  the  com miwi oners.  Mudison 
Co'tBty  v.  (Hbbi  /i  Dean,  3H3. 

COUNTY  LINK. 

JE^bllthmcnt  hy  i-mnmin'laiicTa.     The  correctness  of  the  actio 
sionerK  lo  "re-survey  and  establish  the  line  between  two  coi 
cannot  be  impeached  in  a  private  suit  lo  which  the  counties 
parties.     And,  it  Eeems,  such  action  is  eoncloBivc  upon  the 
of  wild  land  Imimded  upon  such  line.    Crow  v.Sireeney,  ti89. 


COVENAXTOR  AXD  CONENANTEE. 

COVENAXTf*. 

Si-c  Veniior  asd  Vesdef- 

1.  Jtidiriitl  ml--.   A  coTonant  of  worrnnty  niDs  with  the  Inini  nrd  innrei 
to  liic-  iinrclini.erat  a  jiiclidal  «alc.     One  who  buys  the  land  a 


jiu'iil  tvl.>li,)[i.  which  .■Ol.KtilUlt 
■!  veiidi-e.      Willuons  v.  JJarg,  4r>o. 

Wmiiln.  Khrhtmil.  y-iti'v.  When  onvenanloe  gives  covenan- 
:  notice  of  the  inslitiilioii  of  suit  for  evielion,  the  jmignient 
.■rtiii  is  ciniflii'.ive  iip«ti  the  civi'iinnlor.  Thus,  where  oov- 
iiiidi-  in  an  ijii-lnietit  suit  hy  an  adverse  claimant,  detinea  the 
Ivnf  (jf  his  liouu<tarics  nnd  difctuls  iiiiiler  i-nveiiantor'a  deed,  and 
l^'niciil  ii:  rcnilL'r.'J  inijiidHins  I  lint  land  ho  claimed  liy  the  ooTe- 
M>i-  U  iucliidod  in  eovenantor's  d.>ul  and  that  the  adverse  title  is 
|K.-ri<ir,  wu'h  jiulKOient  i*  ^^l1l<-hl^ivp  niiiin  the  covenantor  and  pte- 
iilN  liirn  friim  alleein;;,  in  a  suit  U|>on  the  rovL'uaiit,  that  sncb  land 
IK  nut  inohideil  in  IiIk  <leed.     Id, 

m.'.  }■',.,;,,  .;/■  H.rfuv,  No  i.arlicujar  form  of  n.jtice  in  neeeft'ary; 
it  exj.li.'iily  and  iine.inivi«;ally  notiiiw  the  covenantor  of  the  insli- 
lion  01   llu>  ^nit  and  ri'ijuehli^  him  to  aid  in  making  defense,  itis 


CKlMiXAI 

LAW. 
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4.   Kri'lcHiv.     Thl'ii, 
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le  proved,  without  objection. 

that   th 

deceased   being  in   ' 

xl,v,«U  a 

nd   in  apprehenn 

on  of  death, 

stated  that  the  prisoner  had  mortally  wounded  her  with  an  aie 
the  deteni^  afterwards  intriHluceil  evidence  IciidiDif  to  prove  the 
insanity  of  the  declarant;  the  trial  jud^e  charged  the  jnry,  that 
the  nanity  of  the  deolurani  watt  a  q^uestion  of  fact  fur  them  to'  detenu- 
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ine ;  it  vas  insJKled  ution  n|)p«al  llmt  th^  jwlge  Bhoiild  himnelf  have 
determintni  the  queBlion  til  tiie  snillly  of  the  dctiarnnt.  Jhld,  that 
the  (lefeiidani  should  have  ohjected  to  ihe  ndmiKsion  o£  the  declsra- 
tiun,  if  he  deKired  lo  ruise  the  canity  of  the  declarant  ax  a  preliminary 
quenlion  ;  that  the  judge  enuld  not  lie  pill  in  ernjr  for  ailiiiilling  evi- 
dence, unobjected  to  at  Llie  time  and  conijieteiil  in  tlie  uhape  prcwnted, 
bv  olliur  evidence  ntibtvinenTly  inlrtxinri'd':  aiul  ihoiig'h  i(  ivuuld 
have  boen  hi»  duty  (n  withdraw  (lie  dit'^araliDiii'  from  tlic  jury  if 
he  had  Ix'cn  convinceil  iil  (lie  declarant'H  insanity,  yot  liis  action  in 
not  withdrawing  the  dnJuratiims  implies  that  ho  thought  the  declar- 
ant sane,  and,  if  erroneniiH,  defendant  could  not  ciiniplain,  nince  the 
judge  Rave  the  jury  the  power  to  find  this  qui-ation,  which  he  had 
thuR  impliedly  determlneil  H^ainst  thu  priKoner,  in  the  priaoner'ii 
favor.     Bolin  v.  Slnt-,  jlfi. 

o.  PrifoneF  jieegeul  at  Iriid.  H7i(-ii.  A  priboner  in  tlic  dock  in  a.  [KHition 
to  Keo  aud  heiir  all  that  is  dune,  and  ha»  the  opportunity  to  interpose 
objectioiiH,  is  in  law  present  at  the  trial,  and  a  new  trial  will  not  \k 
granted  h^ause  two  jurijre  Wuie  (lecepted  by  his  cinii:s^i  while  so 
confined  ia  (lie  dock.     Mallham  v.  &ate,  128. 

C.  PrUou'r  dwnli)  a-:  lie  miiniiWff.  .V  I>riKu:ier  slinnlci  nut  l.c  !:i!mnflod  or 
haudcufTcd  during  hi^  trial,  hut  if  a  juror  ia  K.'lcetcd,  by  his  e:Minitel, 
upon  the  trial,  wh -n  by  inn«!verU'nci'  he  ii  ho  Landcull'ed,  it  Is  uot 
crrcir  for  whl.'h  a  revcTsi.l  will  k-  hod.     I'l. 

7.  OonfemioH!',  Tn  siay  lo  the  }>risoner  thai  "  an  honest  confession  is  good 
for  the  i<ijul,"  iH  not  a  promiHe  of  temporal  beneiit  or  dii'chai^  from 
punishment  for  the  crime  charged  ua  will  render  a  confeexioD  inad- 
minihle.    Id. 

8.  Jurur'i  chnlkiige.  A  }>errfcin  ih  iiiconi[H!tent  lo  «it  us  a  juror  in  a  crimi- 
nal ca.si:,  and  may  be  eliallenged  tor  cauut'  by  the  JStuta,  who  haA 
been  tried  and  aeqnilleU  of  a  criminal  charge  at  tilt  term  at  which 
he  is  presented  us  a  juror.     JUi(r^iA,'/|v.  titaU,  il'i. 

9.  Same.  A  juror,  already  selected  aud  sworn  !n  a  crirainnl  case, 
who  annonnceH  that  lie  had  a  suit  in  court,  may  lie  challenged  by 
the  Slate  for  cutisc  and  set  n^iIle  by  the  court,  althiiugh  the  cierk 
may,  while  the  jwint  is  being  brnuKht  by  ihe  court  l.i  the  attention  of 
Oiunael.  prueeeil  to  swear  the  entire  jury,  all  parlies  uiiderslaudiHg 
the  juror  to  mean  that  he  had  a  suit  ^Hjnding  at  that  term.     Id. 

10.  Proof  of  aepnralc  ofenws.  Aiii'/vfu-Otaerai  »hu'iH  elect.  Under  u  get)- 
cral  presentment  for  selluig  an  intoxicating  hevetaye  within  four 
miles  of  an  incorporated  institution  of  learning,  the  State  introduced 
three  witnesses,  each  of  whom  proved  a  sale  lo  him  by  the  defendant 
about  the  same  time  of  cider  by  the  drink,  to  which  wn.1  added,  at  the 
option  of  the  purchaser,  spirituous  liquor.     Hdd,  the  evidence  of  sep- 
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aralL' olTeiiseM  nas  ailniiHsiblc  to  Hhow  the  intent  of  the  defendant, 
but  tliiit  the  att<<riK'v-^i-uei'a1  should  havL'  l>een  required  to  elect  on 
whieh  iifleiiKf  he  wimlil  try  the  dfrfcndaut.     Id. 

IJ.  Smnll  of.;,,.' hir.  If  a  d.^f^'iiilanl  i;  linmght  K^tnre  s  jiislUt  iiiHMi  A 
wnrrint  f..ru  MiJiiioin  n-'uiill,  the  jtmii^s  if  the  dtfendnnt  be  not 
;rnillyof  Ihe  Mc.oi.ius  asaanll,  may  receive  a  pbd  cif  ^niliT  of  "n 
a=j<auh  and  haf.cry  and  line  the  di'tt-ndant  under  the  small  offi-nse 
Jnw.     Rm-  v.  Sl-ilf.'-.i'iS. 

12.  MM«u'iH'ir.  rii:tiAia(al.  Tbu  ni't  uf  lb7(J-TI,  making  it  a  niiade- 
uieanur  Ui  enter  u|ii>ii  iJie  unclotied  laiiiJii  of  Another  and  to  "willfully 
anl  wiml'inly  <leslr[iy.  .-iirry  away  or  injure  the  trees,  shnib^  grain, 
f^rnsa,  hay,  frnil  or  veai'tHbltH  there  beinn,"  must  lie  construed  irith 
Hi'C.  Ki'i^l  odhi'  CL>de.  and  tlii' pnninhriu'nt  cannot  be  in  eice>'!i  of  three 
m..mh^  iniprisimniunt.     .I:i-I>in  v.Stalf,  404. 

13.  M:^omt.,rl  01  Jiir'j.  .Yfir  trial.  A  Venli.-l  will  be  M  iu.ide  and  a 
urn-  trial  au-ardul,  nli^re  the  offii-er  in  eliarg.'  of  u  jury  on  a  trial 
fi,r  LMini.r,  l>i■^miI^  Llitni  lo  read  a  ncwB|)a]ier  article  about  the 
trial  of  the  eu^-.      Onier  v.  Stale,  4tO. 

BAMACilCS. 

See  CiiASCPRY   Cai'RT  Jrnisi)i<Ttiis, 

Ob  miFiinnl  of  umY'inhj.  Vrjufre  nni?  Tvmntx  cenrfur.  A  siiM  an 
undividi.ll  luniely  nf  a  lot  lo  R,  his  eo-tennnt,  for  $4500,  making 
him  a  deed  wJlU  i-nvenHiit  of  general  warranty;  some  yearn  after- 
wards B  "uld  to  C  (he  entire  lot  for  $;{U(lO,  making  a  deeii  wilh  lika 
eovenaut;  siilwt-ijiii'ully  V.  wan  evietcd  by  jiiiramounl  liile,  which, 
being  a  trum  a.-»ij;ii"ieiit  to  secure  a  debt,  did  not  reiiiiire  an  ai'ooiint 
of  w^nc  jironis,  aJid  C  Hiied  A  on  his  eovenanC  of  warranty.  Hdd, 
tlut  he  could  only  recover  one-haif  of  the  i-ojini  derail  on  jjaiii  by  him 
to  \\'bi  iiumedia;.'  vendor,  with  interest  from  (he  date  of  evioliou. 
MeUe  V,  D"K,  93. 

DAMAGi-B,  MEASriU-;  OF. 

See   Pl.EADIN<iS   HSU    pHACTirK. 

DAMA(i»!,  VIXDICTIVE. 

See  PtBAWS'is  asd  I'racthe. 

I>ECRERS,  FOItKKiS. 

See  CiiAKCKBY  l'i.F..iDiN(M  .iNi>  Practice. 


DEPOSITIONS. 

See  Rttphrme  Court  PRAPTrcf;. 

Eieeptioiti.  A  deposilion  taktn  by  r  jintic;,!  of  iho  ijca;-c,  and  by 
him  handed  to  thvL-U-rko[  tlio  court  ill  wliiclitlifKuLtis  pending,  is 
nut  )>iibj(.'ct  to  eu'ejition  hf-enLiw  he  did  not  fiivi-lo|>e  and  ^«-^ll  it  and 
cndoret-  n[Kin  the  h^rI  his  name  and  the  Hlvle  <.f  (lie  e.iufie.  Hitt- 
Km  T.  Hutunn,  3'i4. 

DIRECTOES  OF  BANK. 
See  Bank. 


See  Sale  or  Land. 
EJECTMENT. 

See  SuPBBMB  CiiUBT  PrtAoncE;     Govksant; 

1.  Limiliithn,  Ailirrx  ;mw,wion.  Pitndiiijt  Had  pinrlirr,  .T,i  eounler- 
vail  »U|ieri(ir  ptipur  title,  the  aiiverwe  piiwetsiun  must  have  been 
iLi'iLiiil  by  fences,  eiiddsuris  or  buildiiifts,  wliere  the  land  la  ca- 
p.ahle  uf  such  tuissi-swion,  and  wliew  it  is  tiol,  KUeh  faet  niiisi  be  aver- 
red in  pleading.  S,ieh  acts  as  Kiittinj;  (iniliiT.Rrii/ini!  eaflle,  eri-cting 
hng-i>eos,  are  illusory  and  insnffieient.     //.Vfa  v.  T.-i-d>-H<-b;  491. 

2.  mcidenre.  Tlie  decdaratmns  of  one  in  p<>r:s(-s.sion  of  land  an  to  hia 
holdinjt,  where  no  teiiaciey  uf  any  kind  is  shown  exeejit  llie  deolara- 
tiiMH  MiiU(,'lit  to  be  proved,  are  ineiinipelent  iis  evidence.  '  Sli-anahan'i 
Hfim  V.  Terr,!,  'MiO. 

3.  iVirtion.  II'H;Tii?if^.  In  ejeetnient,  althonitli  the  t'livenant  of  war- 
ranty is  not  b  I'D  ken  without  eviction  by  paramount  title,  yet 
eviction  by  jndEment  by  law  in  not  necessary,  the  warrantee  may 
vidiintnril)-  yield  [)iii's''^si'in  l<i  liim  who  had  a  better  title  and  claim 
for  a  breach  of  the  covenant.  But  in  sach  ease  the  party  does  ho  at 
Ills  peril,  and  in  a  mit  a^tuiiiBt  the  warrantor  the  burden  of  proof  ijl 
upon  plaintiff  to  Khow  the  paramount  title.  A  jud|fnient  againnt  him 
of  paramount  title  would  be  conclusive  on  the   warrantor.     Qillh  v. 

ELECTION. 

See  S.il-KOK  Land. 

I.  Slieeig.  Ctrnleal.  Feex.  W  was  in<lueled  into  ofliee  of  sheriff.  Ccon- 
twtled  his  right  to  the  office.  The  cunliM  wuh  deeidi^d  in  favor  uf  C, 
W  bad  collected  a  purl  of  his  unc[>llected  fees,  lo  111.'  clerkn  uf  th* 
aeveral  tiourls  for  indebtedness.     Upon  bill  tiled  by  (J,  Ai'^tJ,  that  the 
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Sue*  in  ^iufcie  iK'longed  to  0,  iind  ae  lo  llic  fee*  earned  by  V!  itnd  not 
reitiu*cf  to  poflw~--iiim,  C  wsx  enlillud  lo  recover  againal  llie  »siiigne<*. 
a«.;-,y  V.  Wriffl.1,  -247. 
S.  Con's^.  t'liei'  of  reliiriv.  An  ncticin  whieii  undenakm  tu  gu  behind 
the  O'rtificflli:  of  i)i«  ri^tuming  oflii-ur  ul  an  eUt'tiuii  by  the  people, 
is  a  mnlv:!!  ni  the  elei'tiun  williiii  the  nienning  of  our  ntatiit«ii,  and,  in 
tlif  caw  of  llic  ortiee  (if  nhcriff,  mnsC  ln>  commenced  nnd  tried  under 
tin-  Code,  a-.t:  HS'J,  and  nrit  nndor  llie  Code,  m-c.  34<t9,  el  «&;.  Andenva 
V.  Gw.«T(,  (144. 

EMn.oYKi:. 

See  XH;i.i(it^VL'E. 
ENDORSE!  IS. 

See  SrHBlHiATHlN. 

EQUITIES  I'KlOli  AXI)  JUNIOli. 

See  ChAKI-'EIIV  I'TXADlSliS  *sb  Phaitici^. 


1.  J^oi'iiirr  iniif.  An  adjudication,  in  a  bill  filed  by  an  adminlBtrator 
li.  hii.ij  '1-1  realty  dc^ti.'cndi.'d,  that  the  personalty  bad  been  exhausted, 
Li  nut  an  esti>p[ie1  upun  the  ht'irK  from  couteeting  that  quei-tion  in  a 
subsequent  miit  br  a.  creditor  for  the  same  purpose,  and  showing  a 
drnifltiFil.     CluirUv  v.  Sprart,  7'2o. 

2.  JiulijnKiil.  The  eKtop)>cl  of  a  judgment  or  decree  extendi  to  all  mat- 
ters material  tu  the  decision  of  the  cause  which  the  partis,  exercis- 
ing reaBoiiable  diligence,  might  have   brought  forward  at  the  time. 

S.  E'l-ilnbh:.  Ra-ilals  indMl.  lano^ciml  dMeripiiint.  The  reel tal  of 
a  deed  excepting  out  of  the  conveyance  lands  embraced  therein 
must,  to  work  an  estoppel,  be  au  definite  and  descriptive  as  are 
required  bylaw  in  n  deed  of  conveyance,  either  by  their  presence 
in  the  deed  relied  on  us  an  eHtoppel,  or  by  a.  reference  lo  another  in 
which  they  are  sufficiently  set  out.     McDomM  v.  Lnsk,  654. 

4.  Parly  lo  nuil.  Where,  under  bill  filed  by  trustee*  of  a  corpora. 
tion  againsl  ita  stockhglders,  one  of  the  stockholders  obtains  a 
Biiii[)easion  of  the  decree!,  gives  a  deposition  and  receives  various  notices 
of  taking  acconnta,  deponilion.i,  etc.,  he  is  estopped,  in  a  collateral 
suit  to  allege  or  prove  he  was  not  served  with  process.  Waltrrfon  laui 
Rilnj  V.  Lynm,  566. 


ESTOPPEL— CWiniMrf. 

0.  Adminiaaa,  Ad  admission  made  in  an  Dngwer  ts  ft  solemn  ad- 
miaHJon  in  jadicio,  and  estops  the  party  to  denj  the  ttdmissionH  after- 
wards in  another  suit.    Id. 

ESTRAY. 

Sec  Pleadings  and  Practice. 

EVIDENCE. 

See  Pi,B4rasoB  A«D  PftACTlCE;  MARRIED  Women;  Common  Cam- 
rier;  WrrnBHsES;  SaieopLand;  Warbhousb  K'ceipt;  Bilu 
andNotk;  EjBCT'siEin';   Cbanceby  Plbadin&s  aj{d  Practiob; 

Contract. 

Ezperl  Usiimony.  Inairanee.  UpiiD  the  question  as  to  n-he(her  it 
vas  a  mali^rial  change  of  rink  for  insured  pro|>erty  to  become  va- 
cant during  the  e.tixtence  uf  the  policy,  the  testimony  of  experts, 
an  a  matter  of  opinion,  is  inadmissible.  If  the  fact,  that  vacancy  io- 
creiu^a  the  danger  of  Ions  by  lire,  the  reason  in  Nosceptible  of  proof  hj 
introduction  uf  facts  that  make  it  so.     Ki-i/y  v.  Ijuuranee  Oi.,  142. 

EXECUTION. 

See  Sale  of  Land  ;    Tblsim. 

1.  Leri/.  WrU  of  trror and  fujiernedea^.  Gariiii^mail.  A  levy  upon  per- 
sonal property  will  be  discharged  by  writ  of  error  and  HUpcrxedeaa; 
so,  also,  a  levy  by  garnishment,     Boeixi  v  Fiuvsyb,  328. 

2.  Texle.  The  relation  of  the  lien  of  an  execution  to  iu  teste  is  » 
pure  fiction  of  law,  anil  ought  not  (o  )>c  indulged  further  than  tlia 
courts  are  bound  to  go  by  the  well'setlleil  law.  The  cane  'if  Ba-iy  v. 
Qrmeiilii,  9  Hum.,  approveil.     Id, 


AUurai-y't  Jef  if  •rill  i"  not  eflubllnheil.  If  a  person  named  av  exec- 
lUorinawill  o Hers  it  fur  probate  and  it  is  sustained  in  (he  coun^ 
court,  but  upon  apjwal  to  the  circuit  court  it  is  not  e.-lablished,  he 
will  be  alloweii  reasunable  alturney's  fev  out  of  the  estate,  if  the  pro. 
ceedingx  were  in  giHid  faith  and  upon  reasonable  grounds.  Botcdat 
V.  Jfiggi',  ;143. 


EXKMrTIOS. 


a  Partneiwiiit;    Adhcsj 
50— VOL.  9. 


EXPRESS  COMPANY. 
Sailroadt.  J^vittge  tar.  A  rtiilniad  companj  which  organiieii  an  ex- 
preHM  companv  and  carricH  on  a  regular  expren  buainete  as  a  part  of 
the  biiRinefB  of  the  railroad  company,  under  the  management  and  con- 
trol of  ilK  ofHceiK,  and  hj  its  own  agento,  is  subject  to  paj  a  pmi- 
legp  tax  im^ioHed  by  statute  upon  expretM  corapaniea.  RaQroad  T. 
Slatf,  218. 

FAcrroR. 

Sci!  Rent, 
FALSf:  IMPRISONMENT. 

See   Pl-IJVLOINOB  AND   pRACTirE. 


See  Election. 

FRAUDULENT  CONVEYANCE. 

Sec  Trust  Assionxent  ;     Rat^k. 

Iked  in  tnmt.  A  conveyance  in  trust  of  all  the  debtor's  properlT 
(realty)  to  necure  a  debt  of  only  one-thini  ita  value,  with  twoand- 
a-hal[  ycnrs  to  run  bofore  maturity,  is  fraudulent  in  law,  though  ihe 
creditor  have  do  purpose  except  to  secure  his  debt.     Harbam  «. 

.4(^11,  «o7. 

GARNISHMENT, 

See  Pleadings"  and  Practice  ;     fi.\EC«TOE. 
GUARDIAN. 

See  Rentb. 
HE1R.S. 

See  ADMINIffTRATOH. 

HOMESTEAD. 

See  Mabried  Women. 

1.  Abandonment.  Previous  to  the  act  of  187S,  the  homestead  right  may 
be  UiHt  by  the  abondonmeut  of  the  occupancy  by  the  head  of  lie 
family.    Benr^  v.  Wilaoii,  17a. 

2.  Oii-caU  Court.  EjetimenL  The  circuit  ccurt  may  assign  hoBK- 
etcad  in  an  action  of  ejectment,  aod  though  it  ia  more  regular  t* 


H0BIE8TEA]>-an(m.i«I. 

\aj  off  horaeateail  before  giving  plaintilT  final  judgnient  for  the  resi- 
due, ihe  court  will  not  reverse  because  the  circuit  judge  gave  plaintiff 
jodgment  for  the  land  excepting  homestead,  which  v»x  sul»equently 
asHigaed.    Arnold  v.  Joiiat,  54a. 

3.  Lifi-f»lale.  Valualion.  Homestead  ia  in  all  caaett  a  tract  of 
land  in  which  the  fee,  and  not  the  estate  owned  by  the  defendant,  is 
worth  a  thousand  dollars.     Id. 

4.  Mode  of  eoni-eyatux.  Previous  to  the  constitution  of  1870,  the  hus- 
band could  convey  valid  title  to  the  homestead  without  the  con- 
currence of  the  wife,even  where  hedeclared  his  Intention  to  claim 
the  homestead,  in  die  manner  then  provided  by  law,  unless  the  home- 
stead had  been  actually  laid  ofl'.     Kincavd  v.  Bitifiii,  633. 

5.  AboHdoitmenl.  Removal  from  honiestead,  by  one  appiiinted  to  the 
office  of  jailor  during  the  will  and  pleonure  of  the  slieriff,  to  the 
jail,  and  occupation  of  it  for  a  residence  for  a  year,  is  not  an 
abandonment  ot  homestead.     Melnlurfv.  Woodruff  &  Co.,  671, 

HUSBAND  AND  WIFE. 

See  ritiNcERY  Plbadtags  asd  Practice;    M.vrbieu  Wombs. 

INFANT. 

See  Chanckby  Pi.eadinos  and  Peactu'e. 

Goiilrarl  mntri/iiiii  kini  Innd  it  nnl  raid  hiil  coiilrtfr.  tUilifinition.  A  Con- 
tract in  writing,  executed  by  an  infant,  which  conveys  to  him  land 
in  fee,  and  recites  a  money  consideration  «i'ured  by  the  noti'9  of  the 
infant,  is  not  void  but  voidable  only,  and  unless  dlsafHrmFd  within 
a  reaKonablc  time  after  he  come*  of  age,  will  be  binding  on  the  infant, 
although  the  notes  given  for  the  purchase  money  may  be  void  because 
negotiiible;  and  a  delay  of  four  yeaniia  unreasonable,  during  the  first 
two  of  which  years  the  infant  paid  three  of  the  instalments  of  the  pur- 
chase money,  and  during  the  last  two  tlie  land  depreciated  in  value. 

INNOCENT  PURCHASER. 

See  Married  Womeh. 
INSOLVENT  ESTATE. 

See  Chancery  Pi.eadisos  asu  I'RAcrrirE;  Plbadinos  and  Prac- 
tice;   .XPMINISTRATION. 

1N8TJKANCE. 

See  EviBKHfE. 


INSrKASCE— Cbn'i*»"«(. 

iiiiraiicc  whicL  providcx  that  slioulJ  the  preuiiites  become  vacant,  the 
pnlicj  should  be  ((irfeite<i,  where  thu  hws  occurred  while  the  premi- 
sCB  were  temporarily  vacant.    Bidgiv.  Imarana  Ua.,  5uT. 

INTEItLOcrXORY  ORDER. 
See  Appeal. 

JUDGE,  SPECIAL. 

See  AppEAr. 
JUDUE,  I.N'WMI'ETKNCY. 


JUDGMENT. 

See  Plcauiniis  and  Pbactick;  Estiippel;  Aimixi 

Sali'faetiiin  'if.  Hid  on  Itmil.  A  jiidgnienl  RaliHfieil  by  ilie  nale  and 
puroliose  of  litiid  iiniler  it  eanniit  Ih-  UM'it  ill  advancing  the  bid 
ujHin  an  ex(i-uti»n  Hale  of  uther  land  of  llic  jud|;nicnl  debtor  upon 
a  mtre  averment  that  no  litle  vrns  aci[inreA  under  the  tirst  itale,  there 
being  no  aveniicnt  or  jiro()f  that  the  Halisfaction  of  the  judgineot  had 
ever  bi'en  nt't  iiKide  and  the  judgment  revived.   Gintry  v.  WngHer,  682. 

JUDICIAL  SALES. 


JUKISDICTIOS. 


JDSrUl-M  OF  THE  PEACi:. 
See  Ca-nm. 

1.  OlT'iimt  fniHiiiitlfd  in  their  pirs-iirc,  Gyiiii-iilm-'iil  la  prij<OH.  The  mag> 
iHtruti.'  may  order  llie  arrest  nf  any  one  fi)ra  public  u&ense  <Hinimilt«d 
in  hi»prw«*nee,  but  he  has  no  power,  wiihuulaiieiiiniioatioii  or  heiu-- 
ing,  to  comniii  liirn  to  jiriHon.  If  there  be  gund  eause  for  }io;:[j>on- 
ing  the  hcuriiiK.  the  iiHendL-r  uiuy  uivi'  bail  in  a  hai!al>1e  cnse.  Jf  he 
fnil  or  rcfus,-  lo  give  biiil,  then  he  may  b.:  ciminiitted  f<>  priiuiii 
3;.u/,.'j)  v.  Ki«:i.  41-2. 

2.  Auth'ifizlitg  rmuilnlilt  lo  rign  unrfant,  A  juntice  of  the  peace  cannol 
authiiriw  a  conKtable  lo  (ill  up  a  wiirraut  and  nign  his  name  iu  his 
ah-ience.  The  signing  of  the  warrant  in  an  oHlcial  act  which  cauuot  be 
done  by  power  of  ailornev.     Kirh-owi  v,  Suiiih,  228, 


JUSTICES'  JUDGMENT. 

Bee  Pleadings  and  I 
JUSTICES  OF  COUNTY  COL'KT. 

See  Pl-EAMNGS  ASD   Practk.'e. 

LANDLORD  AND  TENANT. 

See  Rent. 
LEASE. 

See  Chancery  Pleadin'ijm  asd  Pbactice. 

1.  Lien  /or  imjiroiviiienis  panAea  (u  roKigafe,  A  Btipulalicin  in  a  lease  for 
(he  vnliiallon,  at  ihc  end  of  the  lerni,  iif  any  itopnivenieiitu  mftde 
\iy  the  lei^'e,  and  for  a  Ik-n  ud  llie  improvenieiitB  fi>r  the  ntitouot  of 
the  vnlualiim,  if  not  iiaid  liy  the  leanur,  shall  pnsi  to  an  a.ssignee  of 
the  lease.    Andireoa  v.  Ammonell,  1. 

2.  Leianr  and  Lesnx.  Qxumliim  Meriiil,  Where  liie  lessor,  under  a 
leaie  of  land  for  three  yeatH,  in  consideration  of  (he  lesaee'a  clcnring 
it,  refnaeti  to  [XTfcirm  his  contract,  the  lesrec  niay  sue  for  labor  done 
and  recover  a  snm  expressed  \ty  (he  enhancement  of  the  value  of  the 
land,  Ics.*  reiiKonable  rtnt.  Dantim  v.  Blake,  634. 

2.  'Same,  Ciiflom.  A  tariner'a  en»t<)m  that  leauee,  in  consideration  of 
clearing  land,  shall  have  (he  rif;ht  to  sell  the  cut  timber,  is  good,  and 
when  clearly  established,  prevails  where  contract  is  silent.     Id. 

LEVY. 

S;*    EXECI-TIOS. 

LIEN,  ATTORNEY'S. 

CniuCERY  PtEADi-NdS  ASD  pHACTiCE ;   Leasb  ;    Rbnt  ;  Partneb- 

SHIP, 

LIMITATION. 

See  Pleadings  and  PRAmcE;  .\dsiisi.stbation ;  Ejectment. 

1,  .'Utiiiate  qJ.  In  a  suit  by  heirs  to  recover  lands  de^^eended  from  an  ao- 
cextor,  and  fur  thispiirpirse  (o  set  aside  a  judgment  against  the  ances- 
tor, as  void  for  want  of  notice  or  fraud,  and  a  sale  of  (he  lands 
made  under  the  judgment  during  the  life  of  the  ancestor,  the  lime 
of  limitations  or  tachex  wonid  begin  to  run  agains'.  the  ancestor. 
Parkmi.  aift,  524. 

2.  Same.  Adminirtralor.  Ef^e^  for  delay.  A  sufficient  request  for  delay 
by  an  administrator  will  not  prevent  the  rnnning  of  the  limitation  of 
seven  years  (Code,  2786),  in  favor  of  the  estates  of  decedents.    That 


LIMITATION— Oin/muaf. 

aUlute  not  only  bnre  the  remedy,   but  exlingiiishea  the  right,  and 
need  Dot  be  pleaded.     Cooper  v.  Lgom,  596. 

3.  Saine.  Administrab/r.  Dintributee.  The  Kharc  of  a  distributee  in 
eithiT  peraonal  or  real  estate  caDont  be  appropriated  br  the  admiii' 
istrator  to  a  debt  claimed  to  be  due  from  the  dixlribiitee  to  the  iotea- 
tate,  shown  to  l>e  barred  by  the  statute  of  limilalion,  when  the  defense 
is  pleaded  and  relied  upon.     RUIumiton  r.  Ktd,  74. 

LIMITATION  OF  ACTIONS. 

Codt  2755  connlnied.  The  Code,  sec,  2T56,  which  authorizes  a  plain- 
tifT  to  conimeiioe  a  new  aetion  Trilhin  one  year  after  the  rendition, 
in  a  suit  commenced  by  him  within  the  time  limited  by  the  statute  of 
limitations,  of  a  judgment  or  decree  against  him  "  upon  any  groand 
not  concluding  bin  right  of  action,"  does  not  apply  when  the  judg- 
ment or  decree  is  on  the  merits.    Partft  v.  QiJI,  h'H. 

MARRIED  WOMEN. 

1.  Giadilionai  eate.  A  married  woman  contracted  with  a  dealer  for 
the  puri'base  of  n  piano,  and  signed  an  instrument  of  writing,  b» 
which  .''he  »cknowli-dged  receipt  of  the  piano,  at  a  certain  vslii- 
ation,  with  riglit  of  u^e,  and  agreed  to  purchase  it  by  monthly 
inHtalmentH  of  a  given  aum,  or  more  if  convenient,  a  deduction 
nf  ten  per  cent,  to  be  made  in  the  price  if  paid  in  twelve  monthii, 
the  title  being  retained  by  the  dealer  until  tbe  payments  were  made 
in  full  and  at  the  time  agreed,  with  tbe  right  on  bix  part  to  resume 
posseasLon  in  default  of  payments  bb  gtipulated,  and  in  certain  other 
conlingencies.  the  payments,  in  that  event,  to  be  in  full  for  the  use  of 
the  piano  at  the  rate  of  the  monthly  inxtalments  of  purchase  money. 
Hdd,  that  the  Htipulation  to  pay  rent  must  be  treatnl  as  conditional 
upon  the  purchaser's  election  to  abandon  tbe  purchase,  and  wonld 
not  otherwise  be  binding  un  her.     Mengher  v.  H-Mcaberg  3t)2. 

2.  Same.  The  married  woman  made  payoients,  but  not  in  accord- 
ance with  the  terms  of  tbe  contract,  and  (he  vendor  brought  an 
action  of  replevin  for  the  piano.  fleW,  that  the  married  woman 
might,  by  bill  in  eciiiity,  enjoin  the  action,  "nd  have  the  transaction 
declared  a  sale  at  the  price,  anil  upon  the  terms  i,t  payment  agreed 
on,  with  the  legal  title  retained  by  the  vendor  an  spcnrily  for  the 
purchase  money,  and  a  decree  adjunting  rights  iiceordingly.    Id. 

3.  Mortgage.  HwAaad  agent  of  endiior.  When.  Where  the  husband 
procures  his  wife's  conveyance  to  homestead,  or  to  her  lands,  to  se- 
cure a  pre-existing  debt  of  his,  he  will  be  regarde<]  an  the  agent  of 
the  creditor,  who  will  be  bound  by  the  husband's  actions.  Edaardt 
^.Boyd,iM. 


MABBIED  WOMEN— OxrtMMd. 

4.  i¥uy  aiaminatum.  Amended  eertifieatt.  Ad  amended  certificate  of  pro 
b»te  of  Che  priv;  examination  of  a  married  woman,  when  properly 
made  under  the  statute,  will  have  all  the  force  ot  an  origiDii  pro- 
bale,  and  aa  between  the  parties,  and  volunteers  under  them,  will 
relate  back  to  the  date  of  the  privy  examination.  OroUnkemptr  r 
Cbnw,  280. 

6,  Same.  Such  a  certificate  la  not  Buccesiifullj  impeached  by  the 
testimon?  of  the  hunband  and  wife,  that  the  huabsnd  remained, 
in  the  clerk's  office  while  the  ptivj  examination  waa  taken,  the  hoe- 
band  stating  that  he  does  not  remember  whether  he  was  out  of  hear- 
ing or  not,  and  the  wife  being  silent  on  this  point,  and  saying  that 
she  signed  the  deed  andacknowledged  it.    Id. 

6.  Heparale  etiaU.  Power  to  mortgage,  A  married  woman,  to  whom 
land  haa  been  conveyed  "to  her  ijole  separate  use,  and  to  be  held 
by  her  free  from  the  debts,  liabititiea  and  contracts  of  her  present 
husband,  or  any  future  husband  she  may  have,"  may  niorlgage  Buch 
land  for  the  necurity  of  her  husbaod'a  debts.    Jd. 

7.  &im<.  Amendtd  ceHijteait  of  peobt^.  Rftatei  to  dale  of  deed.  A  peison 
who  takes  a  conveyance  from  a  husband  and  wife  of  part  of  the  wife's 
separate  estate,  in  payment  of  a  pre-exixting  debt,  and  with  notice  of 
a  previous  conveyance  by  them  of  Ihc  same  property  in  mortgage 
by  a  deed,  the  cerliGcale  of  privy  examination  of  which  is  defective 
but  is  afterwards  amended  under  the  statute,  is  a  volunteer,  and  can- 
not resist  the  claim  of^the  mortgagee.     Id. 

8.  Mortgage.  Hxid/and  and  tui/e.  HiiAand  not  agent  of.  Mortgagee- 
When.  The  payment  of  a  substantial  consideration  at  the  time 
a  mortgage  by  husband  and  wife  is  made,  will  constitute  the  mort- 
gagee B  purchaser  for  value,  although  a  part  of  the  consideration 
be  a  prp-exinting  debt,  and,  nothing  eliie  appearing,  the  husband  can- 
not be  held  to  be  the  agent  of  the  mortgagee  in  procuring  the  wife  to 
join  in  the  deed.     Id. 

MORTGAGE. 

See  Married  Women;  Adxiniotrtion ;  Aduinistrator. 
NEGLIGENCE. 

See  Pleadings  ahd  Practice;  Bailsoads. 

Smpioyee.  Charge  nf  court.  In  action  by  employee  against  railroad 
company  for  personal  injury  resulting  from  negligence  in  equip- 
ment ol  n  hand-car,  wherein  contributory  negligence  was  a  defense, 
the  following  cha^e  on  that  subject  was  held  not  positive  error :  "If 
the  handle  nf  the  lever  was  defective,  and  nuch  defect  was  known  to 
the  plaintiff,  and  he  accepted,  or  continued  in  its  service,  using  the 
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same  irith  full  koowl^fc^  of  the  defm^ln,  he  could  not  recover;'* 
and  "  if  Ihe  plaiotifl  might.by  the  exercise  of  onlinnry  care,  have  w- 
cap«d  the  injury,  he  cannot  recover."   Bailroad  v.  Smith,  U85. 

HOTICE. 

See  Chakceby  Pi,eadikg8  >nb  Practice;  Covknasts. 
OFFICER'S  RirrtTRN. 

See  Puddings  asd  Pbactice. 
FAKTNERSIIIP. 

1.  Divuri/m  of  proprrly  atnong  pnrtnert.  Estmplitm.  Partnership  prop- 
erty cnntiot  be  divided  between  pnrtnem  and  then  claimed  under  the 
exemption  lawn  ho  mi  to  defeat  Ihe  partnership  creditor.  GUI  v.  £af- 
ttmore,  381. 

2.  AtU'riiey»,  padnervhip.  Upon  a  dinsolution  of  a  law  firm,  in  the  ab  - 
sence  of  an  af?recment  to  the  contrary,  either  member  may  git'c  his 
attention  to  and,  in  the  ahwnce  of  the  other,  eontrol  any  unfinished 
cases  in  which  the  firm  may  have  been  employed.  As  to  such  un- 
finished buHineas  they  are  still  partners.     WUliamt  v.  Whitmore,  2G2. 

3.  Samt.  LiabUitM  of  jnrtnen.  If  a  partner  receive  more  than  he  is  en- 
tjticd  to  within  the  scope  of  his  partncrthlp,  the  firm  muni  refund 
the  excess.     Id. 

4.  Prior  tqmty  nf  partner.  Diaolrfd  firm.  A  partner  in  a  dissolved  firm 
has  a  lien  on  partuerHhip  realty  for  the  amount  due  liim  on  general 
settlement  of  the  partnership  account,  snjtcrior  to  the  execution  lien 
of  portl-diesolution  creditors  of  another  member  of  the  firm,  though 
it  had  been  dixsolved  for  five  years,  and  the  title  stood  in  the  nnme 
of  the  individual  members  of  the  firm.    Ixmt  v.  Janrs,  627. 

5.  Failure  of  Seltlfment  And  this  lien  will  prevul  when  Ibcre  vas  a 
parol  agreement  of  partial  xettlemenl,  by  which  the  other  members 
were  to  convey  the  really  l«  the  creditor  member  of  the  firm,  but 
failed  to  com'plete  the  conveyance.    Id. 

6.  Eztenl  of  parfnemhip  aetoanl.  This  lien  extends  not  only  to  indebt- 
edness arising  from  ine(|uality  of  capital  contributed,  but  also  of  per- 
gonal account  with  the  firm.    Id. 

PLEADINGS  AND  PRACTICE. 

See  Sale  op   Land;   ADMiNiffTBATOE;   Dia-osiTioNa;   Ejecthest. 

1 .  Tmolifiil  e^aix.  Appeal  from  cUrk  to  rirmU  coKrt.  Trial  in  firai't 
court.  An  account  was  filed  with  the  clerk  against  an  insolvent  es- 
tate.    Clerk  disallowed  the  account,  and  an  appeal  was  taken  to  the 
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2.  flirti«.  Aiuiffna.  A  subscription  wa'*  authorized  to  Mt.  Carmel 
Church,  to  be  paid  when  the  building  committee  ri'ijuired  the  money. 
The  subHcriplion  vnn  nsoigned  lo  contractnnt  and  suit  brought  be- 
fore a  juHlice  uf  the  peace  in  the  name  of  Mt.  Carmel  Church  for 
the  UNe  of  the  nssiguees,  niid  judgment  for  plaintiffs.  Held,  that  the 
BuUeription  van  a  promise  to  pay  the  building  committee,  and  suit 
should  hare  been  brought  in  the  name  of  the  building  committee,  to 
use  nf  o^ignetti,  but  under  m-c.  4134  of  the  Code,  the  jiidgnicnt  being 
for  the  benefit  of  the  iiwignccs,  who  have  the  beneficial  intertKt  and 
are  the  real  parties.     Ml.  Carmrl  Charch  v.  J'niriiey,  215. 

3.  Adminulmlur,  Sail  in  fonna  paitperii.  An  administrator  who  ih  sole 
beoeliciary  in  a  recovery  of  a  suit  which  he  might  maioinin  in  his 
own  name,  cannot  maintain  such  action  as  au  udminixlrutor  in  /oimn 
pauperU.     Barbre  v.  Fi-adei;  348. 

4.  lAabililj)  p/jiutieej,  nj  eoiivly  murt,  Xcf/ligaia.  /^uw  To  sustain  an 
motion  againnt  justices  of  the  county  court  for  accepting  a  guard- 
ian's bond  with  only  one  Huroty  instead  of  rei|uiring  two  or  more  sure- 
ties ari  prescribeil  by  statute,  there  miiHt  Ih>  proof  of  actual  to»i  by 
reason  of  the  art  or  omission,  otherwise  the  recovery  would  only  be 
for  nuuiinul  dauiugex.    ■'ipeare  v.  SiiiUh,  4U:i. 

6.  jSmi)  on  aUnfhinmt  bniid.  Bankrupt.  Arti^nre.  The  bankrupt's  right 
of  action  for  wrongful  suing  out  of  aii  attuchmenl,  piuvcs  to  the  as- 
signee in  bankruptcy  in  bo  far  aa  the  action  seeks  ct>inpensal  ion  for 
injuring,  detaining  or  converting  the  projierty  attached,  but  it  re- 
mains with  the  bankrupt  in  so  far  as  the  action  feeks  to  recover 
comjiensatioli  for  injury  to  the  bankrupt's  business,  reputation  and 
credit,  and  vindictive  damages  for  malicious  suing  out  or  abusive  use 
of  the  attachment;  but,  though  the  bankrupt  and  assignee  may 
maintain  separate  actions  and  recover,  the  assignee  for  the  injury  to 
the  property,  and  the  bankrupt  for  the  personal  tort,  yet  the  aggre- 
gate recoveries  cannot  exceed  the  amount  of  the  penally  where  the 
action  is  on  the  attachment  bond      Doll  v.  Ciioper,  574. 

6.  Same.  Meanirc  of  danuigen.  The  meiitnre  of  damages  for  wrong- 
ful suing  out  of  an  attachment  is,  (1)  loss  by  injuring,  detaining 
or  converting  the  property  attached;  (21  loiv;  by  injury  to  plain- 
tifi's  business,  reputation  and  credit,  ox  where  plainlifTis  thrown  into 
bankruptcy  by  the  attachment;  (!))  vindictive  damages  based  on  the 
falsity  or  nuUafidn  of  the  claim,  wanton  abuse  of  process  or  ejcpreas 
malice  in  suing  out,  levying  or  continuing  the  attachment;  and  these 
three  elemenin  of  dam 
attachment  bond  as  » 
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7.  VindietiBe  damagea,  Viadictive  damages  cannot  be  recoTered  in  »mk 
action  for  wrongful  saing  out  of  an  attachment,  where  the  declare- 
tioQ  does  not  aver  malice.    Id. 

8.  CoadeTunalum  of  land  iiCvfntr.  A  fcndtttoni  e^xmat  maj  issue  on  a 
judgment  condemning  land  leateil  at  a  subsequent  term,  without  re- 
vival of  (he  order.  The  textimony  of  Ihe  judgment  debtor  alone  irill 
not  be  BuHicient  to  impeach  the  return  of  an  officer  on  an  execnticMi 
that  he  had  given  notice  of  a  sale  thereunder,  aa  required  by  la,-w. 
Bmry  v.  fftfoon,  IT6. 

9.  Ret  adjiidirala,  Judgmml.  It  was  agreed  that  the  jndgmeflt  of  the 
Supreme  Court  in  a  certain  case  should  determine  the  other  cates  pend- 
ing in  the  court  below.  Judgiui^nt  wa»  entered  in  the  Supreme  Court, 
and  it  is  held,  that  upon  triul  of  caaes  below,  upoD  proper  issue,  hj 
answer  or  plea,  the  Invalidity  of  (he  judgment  of  Ihe  Supreme  Court 
might  be  fhown  as  that  the  parties  were  dead  at  the  time  of  rendition 
of  judgment.    N<jlan  v.  Cameron,  2Si. 

10.  GnmltrpoTt  vril.  Jaelire'g  jadgmtiU.  Suit  was  brought  before  a  jus- 
tice against  partners  in  o  enunty  where  only  one  of  them  resided.  A 
writ  was  isaued  to  another  county,  where  the  other  two  partuers  lived, 
againxt  (hem  only,  not  showing  that  the  reaidcnt  had  been  sued.  Judg- 
gment  was  taken  against  all  these  partners,  and  bill  filed  by  two  noD- 
reaidents  to  enjoin  it,  because  it  was  void.  Htid,  that  the  writ  was 
in  subtttHQce  a  counterpart  writ,  though  informal,  and  that  the  judg- 
ment was  valid  against  all  the  partners.    White  &  Dep«t  v.  Lea,  449. 

11.  AUachmenl.     Affidavit.     Amendmait.     flea  in  obaleTnent.     An  affida- 
vit for  attachment  before  a  justice  of  the  peace  not  subscribed,  though  . 
cerdHcd  by  the  justice  before  whom  made  as  sworn  (o  and  subwribed 

before  him,  does  not  render  Ihe  attachment  void.  The  defect  may 
be  cured  by  amendment.  An  appearance  and  plea  to  the  merits  is 
a  waiver  of  the  defect  in  the  indictment.  Affrieulturid  Amoeialiimw, 
Madi»on,  407. 

12.  Same.  If  the  defendant  appcars^and  pleads  to  the  merits  before 
the  justice  of  the  peace,  it  is  too  late  to  Hie  a  plea  in  abatement  in 
the  circuit  court  to  which  an  appeal  has  been  taken.    Id. 

13.  Suit  pTemalur^i/ browjht.  Upon  contract  for  sale  of  goods  tobe  paid 
for  in  thirty  days,  if  the  vendee  abandons  the  possession  of  the  gooda 
and  vendor  re-possesws  them,  he  cannot  sue  for  the  purchase  money 
before  the  expiration  of  Ihe  time  of  payment.  He  can  only  recover 
upon  the  contract,  and  suit  to  enforce  collection  before  the  money 
was  due  by  the  contract,  cannot  be  maintained.   Sradyv.  Ider,3b$. 

■  14.  RcpUiin.  Esiray.  An  action  of  replevin  cannot  be  maintained 
for  an  estray  where  the  plaintiff  has  not  taken  the  steps  required 
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15.  It  in  not  error  for  the  court  to  refuse  to  grant  a  jnry  to  try  a  canw 
where  the  jurT  has  not  been  demanded  in  the  pleadingfl, upon  an  affi- 
davit that  two  dockets  are  not  kept  and  the  acl  hail  not  heretofora 
been  enforced.  If  a  jury  in  not  duoianded  in  the  pleadings  it  shall 
be  concluBively  held  to  be  an  agreement  to  try  withol  a  jury,  aud  tho 
failure  of  the  clerk  to  keep  two  dockets  is  no  part  of  the  agreement 
and  can  not  impair  the  operation  of  the  statute.  TrarU  v.  ^Uroad, 
231. 

16.  Nac  trUiL  Maeonduct  of  jtiry.  Upon  a  motion  for  a  new  trial  based 
upon  affidavit  becauxe  of  the  misconducl  of  a  juror,  it  is  the  dut7  <d 
the  court,  lo  examine  in  open  court,  the  jurors  as  to  such  misconduct 
Wliitmore  v.  BaU,  3.J. 

17.  Appall.  Gantuhnteat.  An  appeal,  from  a  juslice's  judgment  on 
garnishment,  by  the  original  debtor,  does  not  bring  up  the  case  as  to 
the  garutsbee,  and  fac  cannot  amend  his  answer  in  tlie  circuit  court; 
the  jiKigment  oE  the  justice  is  conclusive  as  to  him.  Bi-yant  y.  Bigo- 
iow  (t  rnu,  135. 

18.  Derlaralimi.  FuIki  impritonnteiU.  It  ie  a  Rood  defense  to  a  declara- 
tion for  false  impri  Bonn  lent,  to  show  that  the  nrrefit  was  under  lawful 
and  valid  process,  issued  by  a  competent  Irihunul,  having  jurisdlc* 
tion.  Under  n  declaration  for  false  imprisonment  pin  intiff  cannot 
recover  upon  proof  showing  a  case  o(  malicious  prosecution.  Henog 
V.  Graham,  152. 

19.  Coalrad.  tSurje  o/rouri.  If  the  plaintifl  and  defendant  both  tes- 
tify there  was  a  contract  for  werviees,  but  difTer  as  to  amount,  it  ia not 
error  fi>r  tlic  court  Co  charge  the  jury  that  "  if  the  jury  should  find 
there  waa  no  contract,  they  would  allow  the  plainiiff  what  his  ser- 
vices were  really  worth."  The  jury  might  find  that  there  was  no  con- 
tract, the  minds  of  the  parties  not  agreeing  to  the  same  slipulatiooa. 
Rifeo  V.  Purrail.;  328. 

20.  Omiracl.  Wajai.  Kritlfnrx.  It  is  not  error,  in  a  suit  for  wages 
per  contract,  to  show  in  supiwrt  of  plaintiff's  understanding  of  th« 
contract  that  when  he  went  to  work  for  the  defendant,  that  he  was 
reviving  from  another  person,  whom  be  voluntarily  left,  a  mnch 
lai^r  sum  than  the  amount  defendant  insisted  he  was  to  receive.   Id, 

21.  Eridenee.  Coidnuliftion  nf  vUneaiKt  <v  to  irrrlemat  mailer.  While 
great  latitude  is  allowed  in  cross-examination,  yet  the  answer  of  a 
wit]iciv<  cannot  be  contradicted  as  to  a  matter  entirely  irrelevant  to 
the  case.    Id. 
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22.   Tort  niay  be  iraired  and  iiiH  be  for  raive.     LimUolion.     The  owner  of 

Iruct  iiir  itn  value,  in  wiibh  cbso  llie  liraitiiliim  of  (he  action  will  be 
thai  tar  (MiiHpa  cjf  ArCioii  in  crmtrnct,  HltholiRli  the  title  to  ihe  prop- 
erty nmy,  befiira  suit,  huve  lieconie  vested  in  the  urunj^-iloeT  by  lapse 
of  tini.-.'    McCombt  V.  Guild,  Chureli  A  Co.,  81. 

PLEDCiEE  <m  ASSKiSEE. 

CalSaleml  Secnrily.  IIU  righl>  and  poiren.  A  [iledgee  or  assignee  of 
rollaleral  ntciirity,  with  authority  to  sftlle  with  the  parties  liable 
on  pueh  Heeiirilii*,  may,  in  gniMi  faith,  eoniiiimnd  the  dehl.  and  will 
only  \ie  liable  for  llie  acliinl  umniint  due  to  the  assignor  from  Buch 
pnrtifs;  and,  although  ordinarily  a  change  of  security  wonld  not 
be  allow:ible  which  Was  not  |ilainly  adrnntageoiip,  yet  Iho  awignee, 
who  hai  an  interest  in  the  fund,  and  acla  in  Rood  faith  under  the 
adviee  of  rounmd,  would  not  lie  liable  under  Ihe  circunislancei-  except 
for  an  abiiw  of  trust.     Biimhilpli  v.  Mei-ehanf^  Bank.  &(. 

POSHESSinS,  ADVEESK. 
.See  F.rKiTMTNT. 

PRPSUMITIOS  (IF  DEATH, 

See  Chanckrv  Pi.kadincs  aki>  PR.UTrcE. 

PIUXCIPAI.  AND  AGENT. 

AOE.ST.  AfiaU  not  rmywiMiWf  /or  duiaaijiv.  When.  One  who  ai'ia 
without  c'l 111 jieniiin lion  as  a  friend  or  agt>nt  for  another  abroad, 
and  HH  i<ui'h  friend  or  nKeuC  contracts  in  the  name  of  hi^  principal  for 
work  to  1).'  done  fur  Ihe  princi|>nl,  is  not  responsible  in  damages  for 
accident]!  that  may  result  from  the  manner  of  doing  lh>'  work,  or  h 
failure  to  exereisc  extraordinary  care  in  its  e^ietution,  the  undfrlak- 
erit  being  men  of  ordinary  care  and  nkill,  and  no  known  to  Ihe  agent. 
JodiK-m  V,  M,;i.i.li!e,  I2r.. 

PRIVILEGES. 

See  CoBPOBATiONs,  Municipal. 

PRIVILEGE  TAX. 

Sec  ExPRE.-^  Company. 
EAILBOADS, 

See  Express  Company. 

1.  Fhiaiii^tr.  ConducUrr.  A  traveler  on  a  railroad  train,  tr»- 
veling   on    a    commutation    coupon   ticket,    which    provides  ibit 
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the  coupuns  shall  be  void  if  detached  bv  anv  other  person 
thai)  the  conductor,  and  thai  liie  ticltet  sbBll  be  shonti  to  the  con- 
ductor each  trip,  who  shall  di^ Each  the  coupons  for  the  number  of 
miles  to  be  traveled,  technically  violates  the  contract  by  delsohing 
the  coupons  himself.  If,  while  delnching  the  coupons,  his  altenlion 
be  called  bj- the  conductor  to  the  fact  that  it  is  his  duty  to  detach 
them,  the  pitssengcr  should  at  once  desist,  and  hand  the  ticket  aod 
coupons  to  the  cundnctor,  in  which  event  it  would  he  the  duty  o£  the 
latter,  if  he  (saw  the  coupons  detached  or  could  rciulily  ascertain  by 
inspection  that  they  had  been  detuchcd  from  the  ticket,  lo  accept 
tlieni.  But  the  conductor  would  not  be  bound  to  receive  the  de- 
tached c  nitons  «  iiIh  ut  seeing  the  ticket      EttUruad  Co.  v.  Harrin,  180, 

2.  'ittiw  Sane  IF  such  a  iiDKHCiigcr  refuse  lo  deliver  his  licket 
(o  the  condnetor  on  clemind  and  insist  upon  making  payment 
of  his  fare  with  touponn  which  he  h-w  himBtlf  U.'luchcd,  it  would 
be  a  Molntion  ai  the  conti  act  hi  him  tor  which  he  may  lie  put  off 
Ih^  train  with  siieh  firci.  as  mav  he  necchsan,  in  c:tre  he  refuse  logo 
voluntarily;  and  he  cannot,  while  being  lawfully  ejerleil,  regain  tha 
right  to  passage  by  a  lender  of  his  fare  in  a  rude,  boisterous  or  insnlt- 

3.  Same.  Sniw.  The  weight  of  authority  is  thai  a  passenger,  who 
has  first  violated  the  contract  of  pa^uge  by  a  failure  to  pay  hia 
fare  at  the  pro[ier  time  upon  demand,  cannot,  by  tendering  the  fare 
when  he  is  being  put  off,  or  upon  a  re-entry  after  ejection,  acquire  a 
right  of  passage,  but  the  strict  rule  ought,  perhap",  lo  be  confined  to 
willful  violations  of  contract.     Id. 

4.  Stalabiry  regiilaUmui.  The  statute  requires,  when  obstructions  appear 
upon  the  road,  that  the  alarm  whistle  should  be  soundeil,  but  does  not 
specify  the  number  or  characler  of  wbistlf*,  and  the  quistion  ia 
reserved  whether  if  an  engineer  bounded  for  brakes,  that  would  b« 
a  compliance  with  the  Ktiilulc.     DinvUliiie  v.  BiiUrnod,  :»9. 

5.  Saaie.  The  statute  docs  not  specify  the  number  of  brakesmen 
there  sholl  be  npim  the  train.  This  is  a  ri'gulation  left  to  the  rail- 
road company,  which  must  be  rea.sonable  and  in  conformity  with 
funeral  usage  and  the  course  of  busineiis  of  railroad-i.  To  require  one 
brakeiiman  to  each  car  is  unreai'iiniihle.     III. 

G.  Effttt  of  talc  nf,  lo  enforee  Slatt's  Urn.  The  elTeet  of  the  sale  of  a  de. 
litiquent  railroad  at  the  suit  of  the  i^tatc  to  enforce  its  statutory 
lien,  was  to  transfer  the  title  of  the  road  and  its  appiirlenancei 
and  corjioratc  franchiscf  to  the  purchaser,  and,  unless  the  company 
was  the  purchaser,  to  dissolve  the  corporation.  RailiixiH  Co.  v.  Kytt, 
691. 

DuHolcfd.    SnU  by.     .i  suit  in  the  name  of  a  curpora- 
thuB  dissolved,  brought  more  than  five  years  after  dissolution. 
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CKnniit  Iw  iniintaincd  uoleM  it  appetn  lhi«t,  under  Code,  Bee.  1496, 
the  chaiici'Iliir  Ita*  Kranicd  further  time  forcloain^  the  buBine«s  uf  the 
•lipHolved  ci>r)Hirntioii.     Jd. 

8.  pFrmnal  iujunrii  mwin'nj  dealA.  Contnbiil/iri/  lu^igeaer.  DamiVjti. 
CJiarifr  of  mini.  In  un  ni^tidn  agniriKt  n  railroad  cnnipanj  for 
personal  injiirii-s  causing  death,  ii]N>n  declaratinn  containiii);  two 
TOimlB,  imc  for  failure  to  obtcrve  otatuti^rv  pm>autionii,  ond  the  other 
fur  rommoTi  law  neglj^niv,  the  proof  iihnwed  that  plaintilT's  iD- 
tOHtate  was  HtundinK  upon  a  platform  slxiut  thirtj-eiffht  inches  high 
and  aliOLit  iw«  fii'l  from  the  trnrh  at  a  Mnlion  which  wns  not  a  r^ 
lllar  Httippiiif;  imint;  when  the  train  was  nixjul  one  hundred  yards  dis- 
tant, Hhe  gut  down  from  the  platform  and  began  to  walk  upon  (he 
ends  uf  the  erosH-titw,  hctween  the  platforui  and  the  rails ;  being  wom- 
«d  liy  a  hy'Ht;in<]cr  uf  her  danger,  she  said,  "  I  think  I  can  make  it." 
but  turntil  ami  berkoiied  to  her  child  not  to  follow  her;  ehewu 
caught  by  ilip  train  before  reaching  the  end  •>f  the  |i1n[fi>rmand  kijjeil. 
The  engineer  icKtifled  he  did  not  sec  her. 

1.  The  circuit  judge,  at  the  rc(|uest  of  plaintiff's  counsel,  charged 
"  If  plninlifT's  intestate  got  bentelf  without  negligence  into  a  piisilion 
of  danger,  nlie  is  not  to  lie  held  responsible  for  contributory  negligence 
for  an  honest  though  erroneous  exerciee  of  judgment  jo  gelling  out." 
Held,  iWn  Kus  miBleading  and  erroneous;  if  the  appearances  nen 
such  as  til  put  a  reutiinable  person  in  apprehension  of  danger, and  she 
disregarded  ihem  and  her  ilcath  resnllvil  in  cunBe(|ueiiee,  this  was 
such  ecmtribniory  negligence  as  bars  a  recovery  at  common  law,  and 
mitiguiL-s  dnmiigcB  under  a  eount  for  failure  to  oliserve  statutory  pre- 

2.  IX'fendnnt's  counsel  aak.-d  the  court  to  charge,  "It  is  the  duty  of 
an  inli'llig>'nt  iK'inglucxereiHe  reanonable  precaution  to  avoid  danger, 
and  this  pri'i'HUtion  must  be  exercised  in  proportion  l<>  the  danger 
and  the  kuuwledge  of  the  danger,"  To  which  the  court  replied: 
"That  applies  to  the  coinmcin  law  count,  hut  not  to  the  enuni  for 
Matntory  m'Kllgence."  Htlil,  this  was  error;  the  instruction  requested 
applies  to  both  counts,  the  diSerencc  being  that  deceased's  viulaiioD 
of  this  rule  would  bar  the  remedy  at  common  law  and  mitigated  the 
damuges  under  the  statute. 

3.  The  court  instructed  the  jury  that  Ihej  might  consider  as  an  el- 
emeni  of  daniagc,  the  loi«  by  cicecased's  children  of  the  society  and 
protection  of  their  mother.  JfcM.  this  was  error;  this  is  nn  action 
under  Code.  sec. '.!:i91,and  in  Much  case  plaintifTcan  recover  only  such 
damage  as  ileccaHcd  could  c!ai[u  had  she  lived.  RaUreiid  Co.  v.iiaiilli, 
470. 

9,  S/Kfd  of  Irninf.  Il  was  error  lo  charge  that  if  the  tmin  waa  run- 
ning at  such  a  s[ie<i[  that  it  could  not  lie  stopi>ed  within  the  diii- 
tani'e  the  head-light  would  discover  objeeta  upon  the  said  rood,  the 
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jury  might  find  the  companv  RHilty  of  recklesBness,  notwithRtanding 
bU  tbe  prencribed  precautionEi  wvrc  observed.  There  ih  no  law  pre- 
Bcribin);  the  rate  of  )!pee<l  at  whicli  Irninn  ehnuld  run.  The  queftion 
of  rc<'kles?nei«  or  exrp»»ive  Rpwd  is  one  to  be  determined  by  all  the 
facts  and  circumitancLfi  at  the  time,  and  not  by  the  arbitrary  rule 
BU);i^(ed  as  to  the  distance  nn  obstrur'tion  could  be  scon  by  aid  of 
the  bead-light.     BuUroad  Co.  t.  Milam.  22.1. 

10.  Foivigi  eorpnmlion.  SiiU  ai/aiiua  agrut.  The  C.  &  A  R.  B.  Co. 
having  no  office  nor  any  part  n(  its  line  in  thin  State,  employed  B 
as  its  agent  in  this  Sttite  to  induce  travelers  to  take  nuch  routes  m 
connected  with  their  line.  B  had  no  anlhorlly  to  sell  lirkcta  tor  hia 
principal,  and  his  hnKineiui,  whicit  consisted  princijially  in  Hccuriog 
emigranlH  aN  patronH  for  his  ciinpany,  re<|uirvd  that  he  sliould  travel 
front  place  to  place,  m-<-  pa-"t?n;;;eni,  aid  tlieiii  in  ]>nrehai'ing  tickets, 
and  checking  baj^age  on  ronnectint;  !tnei<,  and  correHpond  with  per- 
«ins  likely  to  travel  over  hi*  principal'B  line.  His  presence  was  fre- 
quently rciiniretl  at  C,  in  thix  Stale,  that  place  bein<;  a  railrond  cen- 
tre of  lines  connectini;  with  hi*  principal'n,  hut  he  ha<l  no  ofHce  or 
place  uf  businow  then.-.  W.  siiihI  tlie  Cooipany  for  breach  of  a  con- 
tract made  with  B,  servinj;  pmcess  on  B.  whoiie  want  of  anthority  to 
receive  the  nervice  of  prncoss  wa*  raised  bv  plea  in  a'>itcnirnl.  Htld 
that  the  service  was  invalid  and  th?  plea  go-HJ.  lii-lmid  Co.  v, 
Wtdter,  4T.->. 

11.  FiiiiieAiMa  I'luy  be  u»<f;/nc</.  When.  Tliu  francliiH.li  to  build 
or  own  and  m:inage  a  railroad,  and  to  take  tollH  thereon,  are 
not  neccsKarily  corporate  riglits,  uiid  mu.v  be  assigned ;  but  the  fran- 
ebli«  lo  form  or  be  a  corporation  and  act  in  a  corporate  capacity  is 
l^isl alive,  and  not  the  subject  of  sale  or  Iraiwfer  eieepl  by  wnne  jios- 
itivc  provision  of  statute  law  pointing  out  the  mode  of  transfer. 
Aija«  <tif«/.r  V.  .•!,*■.■«,  im. 

12.  Oinnrrr;/  ptfailinijf  and  pnMl'V.  The  bill  alleged  that  a  par- 
tiealar  railroad,  with  nil  itx  properly,  eifeels  ai.d  franchises,  was  sold 
under  the  proceeding  by  the  Slalc  against  delinquent  rnilroads,  and 
fubveiinenlly  re-sold  by  the  purchaser  to  an  individual  named,  and 
by  him  li>  the  defendant,  who  had  continued  lo  operate  the  road 
under  the  charter  of  the  original  corpuration,  and  had  cliargeii  and 
received  from  the  complainants  excessive  freichl.  Ifrl'l,  upon  de- 
murrer, that  the  defenilant  was  not  the  cnr]i;iraliou,  and  that  the  bill 
was  projierly  filed  ngainsi  him  as  an  individnal.      I<l. 

13.  Half  for  Imn-ifirliitim.  By  st'iliite  the  r:iilroiid  cnnipniiics  of  thi« 
State  are  given  the  exclusive  privilege  lo  c:irry  freiKbt  and  pa-^^eugers 
over  their  resjiective  roads,  "  pniriiled  that  the  charge  for  transporta- 
tion or  conveyance  shall  not  exceei!  S-i  cents  per  100  jHinnds  on  heavy 
articles,  and  10  cents  per  cubic  foot  on  articles  of  measurement,  for 
every  hnndreil   miles,  and  five  cents  a  tuile  for  every  passenger." 
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Helil,  thnt  Ihe  inlenrinn  iif  the  l><giHlaliire  wnx  In  confer  upon  each 
coDipaiiy  the  right  lo  charf^e,  ns  n  ramaion  carrier,  for  freight  ftnd 
jiHSMf  it^rs  cnrried  nvpr  ilii  ronil,  or  any  pan  of  it ;  tbst  the  intent  vu 
not  111  ]ir')|ii>r(i(>ii  thp  chargi-s  bj  any  unit  uf  diatuncp,  but  lo  fix  A 
msximiini  beyond  which  the  comp^kny  C{>titil  not  go,  and  1«  leave  the 
tarlfT  of  chnrKi.'H,  within  that  limil,  lu  Ibe  C(im|i.iuy,  stibject  to  the 
ruleof  the  ooiiiiiion  law  tb»t  the  charg°s  shonld  b(^  rea^tonahle,  and 
to  the  regulating  powpr  of  (he  coiiriB  ami  the  Li^islature.    Irl. 

14.  Giiiinion  earner.  Riil'jn  of  /reii/ht.  A  common  carrier  h  bound 
lo  curry  al  (Hjual  rates  for  all  ca!ilomer»  in  like  condition,  but  maj 
discriniinntc  in  mien  of  freight  bttueen  ciislomer»  not  in  like  con- 
dition, if  the  discrimination  be  fair  and  reniionnhle,  and  nut  incon- 
RJatent  with  ihe  )iublic  inleresi.    Id. 

15.  Sa-iie.  M<i\)  d'aeiiminalc  in  iiUe^  iif  Jrrighi.  \Vlt.:n.  A  cotumoa 
carrier  may  diwriininnte  in  favor  of  persons  living  at  a  distance 
from  the  end  of  the  route,  where  the  ohjei't  i*  lo  secure  freight 
which  would  iilheroiie  reach  iIr  destination  hy  a  different  route,  and 
other  ciiHloniera not  in  like  condilion  will  have  no  right  of  actios 
becaiim!  of  the  diwrinii nation,  if  Ihe  charges  made  agninsl  then 
are  rcaaonnble.     Id, 

EATKS  OF  FREIGHT. 


RATIFICATHJX. 

Sec  Inkant. 

REDF.ilT. 

See  Common  Carkieu. 

RESCISSH)N. 

See  Sale  qv  Laau. 

REDEMITIOX. 

Siir  Sale  ov  Land. 

REtJltiT]t.\T10,\. 

hi  a-!ial  Ixmkf  A  (riift-clccd  Conveying  really  ia  notice  to  the  world, 
when  proiierly  acknowledged  and  noted  for  rogixtralion,  ihongh  it  be 
registered  in  the  eh  a  Itel- mortgage  book.     Sicepmu  v.  Hank,  713. 


1.  Qiarga.  VTilh.  IVhere  Ihe  lestalor  direetg  that  a  chilrf  should 
receive  a  provision  from  the  rcnlK  of  »  tract  of  land,  thertbv  making 
the  Hupport  of  the  chilli  a  charge  u|>on  the  land,  rcniH  accruing  subse- 
quent to  the  cbild'd  death  arc  liable  for  debts  contracted  previously 
by  hor  guardian  for  her  support.     Long  v.  Read,  -">38. 

2.  lAta.  Factor.  A  'factor  who  sella  cotton  for  a  tenant  and  appro- 
priates the  proceeds  to  a  debt  due  hitu,  by  consent  or  direction  of  the 
tenant,  and  with  knowledge  tliat  his  debtor  is  a  tenant,  is  not  liable 
to  the  landlord  who  has  a  Hen  for  rent- upon  the  cotton.  The  factor 
is  not  a  purcha><cr,  but  a  seller,  and  is  not  liable  to  the  landlord 
under  the  statute,  as  a  purchaser.  The  fact  that  the  tenant  paid  him 
the  proceeds,  does  not  make  him  a  purchaser  of  the  crop  as  required 
by  the  statute  to  make  him  liable.    Aniii<li-<mg  v.  Walker,  156. 

EESUKCIATION. 

See  Trust  Asskisment. 

KEPIDIATIOX. 

RES  ADJUDICATA. 

See  Ch*ncbky  Pleamnuk  and  Pit4<.TicE;    Pleadings  amd  Phao 

REVENUK 

See  SUMMABY  PSOCGEDTNOe. 

SALE,  CONDITIONAL. 

See  Makdied  Wouen. 

SALES,  JIDICIAL. 

ee    Chanckry  PLBAi>iN(rS    and    Pkactice;       ADMINISTBATOBfl ; 
Pleadings  and  ruAoncE. 

SALE  OF  LAND. 

1.  Under  rnriilimi.  If  a  ^hcritl',  under  an  execution,  sella  land  and  it 
is  bid  in  by  a  purchaser  wlio  fails  to  pay  the  money,  and  he  again 
sells  at  a  lets  sum  to  unotlier  iiurcboscr,  the  first  jiurchaaer  'cannot 
he  held  liable  by  the  judgment  crc<litor  for  tlie  difl'trencu  in  the 
first  and  last  bid.    JIar,-ey  <£  Kellh  v.  Adams,  289. 

2.  Itarwaon.  Redemplion.  Dmxr.  0  executed  a  deed  of  trust 
to  secure  F  first,  and  then  B.  C  died,  and  then  trust  was  fore- 
closed.   F  purchased  the  laud  for  his  debt,   fi  redeemed  and  sold  )ui 

51— VOt.   9. 


802  INDEX. 

SALE  OP  LASD-G.nl.NMd. 

iat«re3t  to  the  M'idow  of  C,  and  thid  bill  is  filed  hy  her.  asking  to  sei 
aside  sale  apoa  the  ground  that  she  wbb  iiiii>lBkeii  a*  to  her  right  nf 
dower.  ifeW,  that  after  ten  years'  aciiuiesccnce  In  the  iJiirchas*, » 
mistake  cannot  be  made  the  ba»is  of  a  rescii^iiion.  There  must  he  mtule 
out  a  clear  case  of  fraud  or  miM|>laced  cuiilidence.  B  having  con- 
veyed only  hiH  iutercat  in  the  land,  the  widow  ia  tutitcd  and  will  lie 
allowed  dower.    Hiidstm  v.  Canvvg,  410. 

3.  In  jroM  or  pir  not.  FliriJ  evidtnet.  Iftadiiigi  iinii  praelirt. 
Where  it  is  uncertain  from  the  face  of  (he  deed  or  bond,  whelbpr 
the  sale  was  in  grow  or  per  acre,  parol  evidenre  ie  admissible  to  sbow 
the  intention  of  the  parties  ;  and  where  It  appears  from  the  face  nf 
the  deed  or  bond  that  the  salt;  wns  in  cross,  it  may  be  shown  to  hsve 
been  a  sale  per  acre,  upon  allegation  and  proof  that  the  deed  or  bond 
was  so  dravu  through  fraud  or  mislakc.     D^akinx  v.  Alley,  494. 

4.  Faroi.  EUetion  bj/  puivhaxr,  A.  tract  of  land  having  been 
sold,  under  an  administrator's  bill,  to  pay  debis  Kubject  to  re- 
demption, one  of  the  heira,  for  himself  and  as  agent  of  the  otlier 
heirs,  made  a  parol  sale  of  a  pari  of  the  land  to  a  third  person  for 
more  than  the  amount  bid  at  the  judicial  enle,  and  the  purrhii^r 
paid  the  bidder  his  debt,  and  loiik  an  assignment  uf  his  interest  for 
the  benefit  of  the  heini,  and  was  put  in  pussetsion  of  the  land  by  (he 
heirs  under  the  parol  contract,  but  afterwards,  and  after  the  time  of 
redsmjition  had  cipired,  set  up  title  to  the  whole  tract  under  the  as- 
signment. JJeld,  upon  bill  filed  by  the  heirs,  that  the  parol  sale 
was  void  at  the  election  of  the  purchaser,  but  that  the  heirs  were  en- 
titled to  recover  puasemion  of  the  land  and  to  have  an  account  as 
upon  reciasion,  or  ae  between  mortgagors  and  mortgagees,  unleps  ibe 
purchaser,  under  the  offer  of  the  bill,  elected  to  take  the  land  upon 
the  terms  of  the  parol  contract,  in  which  event  the  decree  would  be 
tor  the  specific  enforcement  of  the  contract.    Says  v.  Wonhatii,  S91. 

SALE  OF  LASD  TO  EKFORCK  TRUST. 
Bee  Chancery  I'leadings  bnd  Pbacttce. 

SALE  OF  PFJtSOSAL  PHOPERTY. 

t>loppii(/c  ia  traimilii.  Righia  oj  xlUr  and  aUaehiiig  errditoii.  Good> 
which  have  been  sold  but  have  not  gone  into  the  possession  of  the 
buyer  who  is  insolvent,  may  be  reclaimed  by  the  seller  for  his  own 
indemnity,  and  this  right  of  reclamation  he  may  exercise  uowith- 
■taiiding  the  goods  may  have  been  seized  by  execution  or  atlschmeDt 
by  creditors  uf  the  buyer.     Mmimj^i  MUb  v.  Bank,  314. 


SCHOOL  rtJSD. 

Qianty  Iraslee  may  ««!  for.  The  county  trustee  may  mBtntaia  a  bil 
in  chancer;  against  the  sureties  af  s  defaulting  former  trustee,  for  ai 
account  of  monies  collected  for  the  use  oC  common  scliools.  Btd 
Kdl  v.Jonta,  168. 

S:CPABATE  ESTATE. 

See  Married  VfonES. 
SHERIFF. 

See  Election. 

PIIERIFFS  SALE. 


STATUTES  CONSTRUED. 

Act  of  18fi9,  ch.  ai 674 

"       1871  .  collection  of  taies 271 

"      1870  cli.  —  paselll 651 

"      1870  ch.  122 379 

STATITTE  OF  FRAT^DS. 

Fbrol  promUe  to  pay  debt  of  uaolker,  A  written  promise  to  "  arrange 
the  debt,"  contained  in  a  letter  by  a  third  party  to  a  creditor  who 
had  recovered  judgment,  on  which  said  third  p^irty  was  aaking  delay, 
is  a  valid  promise  to  pay  such  debt,  and  will  warrant  judgment 
against  him  on  delay  granted.    Abd  tt  Hodgn  T.  Wilder,  45.'!. 

STOPPAGE  IS  TRANSITU. 

See  Sale  op  Pebsonal  Property, 

SIBHOGATION. 

Endortert.  T  and  G  were  first  and  second  endorsers  for  W.  Judg- 
ment was  recovered  against  G.  T  furnished  G  $7,000,  to  aid  in 
paying  Ilie  judgment.  6  paid  the  balance.  Prior  to  the  judgment 
the  de'itor  by  dei.'d  of  trust  conveyed  property  to  G  to  secure 
him  as  said  endorser  and  to  secure  other  indebtedness  to  G.  Bfld, 
that  T  was  not  entitled  to  share  in  proceeds  of  tnist  property  until 
the  indetilcdues  of  W  to  0  had  lieen  satisfied  in  full.  The  doctrine 
of  Bubrijgalion  in  favor  of  creditor  or  co-security  does  not  apply.  The 
first  endorser  was  liiible  for  full  amount  of  the  judgment,  and  was  Dot 
entitled  upon  the  sum  he  had  paid  to  share  pro  rata  in  the  trust  prop- 
erty with  G,  but  only  entitled  to  whatever  num  might  remain  after 
paymoni  in  full  of  the  indebteAiops  of  W  to  G.  Wallaby.  Gifeiilav, 
14-".. 


8UMMAEY  PROCEEDINGS. 

Malum  bji  Iniglfe  agniiul  oiKfrr  /or  rnviiii^,  A.  clerk  in  the  office 
of  the  trustee,  ii|x>n  a  dcttlcment  with  an  offieor  for  unpsiii  tain<, 
ninkce  a  iui!<t.ikc,  Riving  a  r,'c:i'i|>t  for  a  lar^'er  sum  than  he  had 
realJy  cuiluctcd,  but  fur  the  sum  the  officer  really  owed,  anil  upon 
balancing  hiH  citah  occuuDt  afterwards,  he  diticovered  the  mis- 
take ADd  mabei  good  the  »uiu  to  the  trnnlae  out  of  hla  own  fuiuto. 
iic/tf,  the  tniatce  cannot  maiutuin  a  motion  uuder  the  act  of  1875 
against  the  officer  for  such  unpaid  reveitue.  The  nmuunt  due  fmm 
the  officer  is  due  the  clerk  and  not  to  the  trustee.    McOoaan  r.  liiJIg, 


80PREME  COURT  PRACTICE. 
Bee  Wiu& 

1.  Deposilinw.  BiU  ijT  exetptumt,  DepnsilioQB  taken  before  a  clerk  on 
a  reference  -by  the  judge  of  a  law  eourt  in  a  lawtuit  before  hint, 

and  made  the  basis  ,of  the  clerk's  report,  arc  net  part  of  the  reeonl  of 
ihe  suit,  ui}les8  made , go  by  bill  of  exeepllona..  .Vo/d  Whiffkam  v. 
Oae  Co.,  4SV. 

2.  Bcirrsal  ua  FiKiB.  The  Supreme  Court  willnol  disturb  a  v.-rdicl, 
"  though  the  jury  might  well  have  found  the  weight"of  proof  to  be  the 
other  way."    Riilroad  y.  Smith'  6B-'>. 

3  A  (Biw'  icill  avl  be  Taiuiiided  Whi-n  \.  cause" will  not  be  reuianiled 
for  the  purp  m  of  bringing  new  i>art]e3  In  lore  the  toiirt  after  a  pro 
irnctcd  litigatun,  uu1l-<8  Ihe  applicants  right  to  relief  be  clejr 
RandJpk\    Me  ehanti  BaTii,  bS 

i  Can  nily  iiitj  dxratf  upon  m  Ikrg  rand  by  Ihe  pi  idtBjg  The 
courts  can  onh  adjudicate  suuh  matters  as  are  |irc  perh  broogbi 
hef<  re  them  l>7  the  parties  in  the  mode  priicnbed  h\  1  iw  and  the 
practice  o£  the  court ;  they  cannot  notice  matter,  however  clearly 
proved, oE  whicli  there  is  no  allegation  ur  insue  in  the  pleadiiiga;  and 
the  Supreme  Court  has  no  more  power  than  the  lower  coiirtii  to  pro- 
nounce a  decree  upon  matter  oiileidc  of  the  record.  Ihind-lpb  itJcaii 
y.  Meicltonf.  Bani;,  63. 


5.  Sprrial  appen!». 

It  IB  error  to  grant 

n  i<|>cdnl  Hjipeal  from  a 

of  a  decree  dedn 

iiig  the  right*  of  Ih 
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nabroiid  ap|>eal,  CO 

rrec ting* errors  in  appell 

faror  ax  well  as  ;i 

ainst  him.     Willl«>«. 

V.  B'lrj,  4->). 

S.  Ejecivieii(.  JiuhjiiiiHit  Oil  blind.  Upon  aflirniaoce  of  a  judgzntnl  fi,r 
piaintiir  in  an  ejectment  suit  where  defeiulant  liiia  given  bund  jiend- 
ing  appeal  as  rcciiiired  by  act  of  187i),  this  court  will  order  a  writ  of 
possession  and  give  judgment  for  rents,  and  remanding  eau^e  for  proof 
and  enijuiry  his  to  amount  of  rents  and  damages.     AniuUly.  Joii<t,.)i~j. 


SUPREME  COURT  l'B.\UIlCE-G>ntinuc<J. 

7.  Datru.  Partia  not  ef  rceord.  PcreniiB  mil  'parties  to  a  suit  at  the 
rcailitiuD  of  a  decree  in  lliif  court,  c:iiiiii>t  be  lieurd  to  moke  a  mo- 
tion to  annul  apart  of  that  dterce.      Pi-ll\t  v.  Cmipe^;  21. 

8.  Jwiadidion,  Deeree  raid,  WhFa.  The  jitriadicliou  cif  the  court,  so 
far  as  it  U  ap)K'lliitp,  ia  ciiiiRncd  bi  the  si)l)jcet-maLlcr  of  the  record 
aud  the  particH  before  the  conn,  and  any  action  of  the  court,  al' 
though  entered  in  the  form  oE  a  deiT>.-e,  wliich  goeii  outside  of  the 
record,  or  undertakes  to  bind  partien  not  before  il,  would  be  eoram 
non  jvdire,  and  void.    Jd. 

(J.  Decree  and  virlllen  opinioa,  A  motion  to  aamil  a  part  of  a  de- 
cree as  inadverlenliy  entered,  canuotbeenlertained,  where  the  written 
opinion  of  (he  tourt  ejtpresaly  diivctB  tlial  the  part  of  the  decree  ob- 
jected to  Bhould  be  embodied  therein.    Id. 

10.  Piww  to  re>Krae~ alter  or  exp!aia  a  dc-ree.  The  Supreme  CoqtI 
eannot  adjudge  rights  ocqiiireil  under  otic  of  its  deerecx,  nor  reverse, 
alter  or  explain  a  ilrcrur,  entcriil  in  oonforniity  with  its  opinion, 
upon  motioD.    Id. 

11.  Bill  nf  fjm-ptin,i>.     An  nflidavit  ihnt  there  was  not  kept  liy  the  dork 
jury  anil  non-jury  docki'l  cannot  b'„'  looliid  to.     It  should  aptiear  from 
the  statement  of  the  presiding  jtul);^  us  a  part  of  tlic  bill  of  excep- 
tions.    Dhaiddle  v.  Railniid  Co.,  ;i')!l. 

SURETIES. 

See  Plbawbiw  Asd  PiucTit'K. 

Adminialrutor'a  bniid.  Testator  dircclcd,  among  other  tbingi",  that 
hi«  executors  take  an  inventory  of  lii.'<  Dicreanlile  eRtabli-^linient, 
and  open  a  new  hrm  for  tlie  benelit  of  his  diildren,  and  run  the  same 
until  yonngcHt  child  in  of  age.  If  the  houw  fui:s  to  sliow  a  dividend, 
then  the  execulors  might  suspend  und)  they  shall  tiiink  it  to  the  in- 
tercut of  tliv  minors  to  renew  miid  busine»>s.  They  proceeded  to  ad- 
mininter'lhc  estate  and  ojiencd  the  new  hnsincN^  hoitse,  which  after- 
wards ciintraeled  debts  to  imolvenc.v.  Suits  were  brought  for  debt* 
of  the  buKinerH  house  against  executors  and  the  sureties  upon  their 
btind.  Hrld,  suivties  were  not  liable.  TJiey  were  only  liable  for 
mailers  of  adrninistraliou  covered  by  the  bimil  of  the  e. 
sueh,  and  rot  liable  fur  failure  of  e.\c(Ulor«  to  discharjji 
impns,.!  by  tho  will.      Out.,-  Br;>.  v.  )'.,"«./  ■(■  O:.  'IW. 

TAXES. 

Sec  CuANCKKY  I'l-K.iiiiNus  AM)  rnACTici;. 
TKASSFER  TO  FEDHAL  COIHT. 

Ammnt   i.nohcd.     T»o    iioii  r.^deui  di^ndmil^,  ivh.  se  wvc 


TR.INSFEK  TO  FEDERAL  COrRT. 

each  lesx  than  $oOO,  ore  enjoioed  ia  the  Bame  suit,  cannot,  bjr  as- 
Bignment  of  one  to  the  other  pending  tlic  suit,'  unil«  them  in  one, 
and  thus  obtain  the  right  t<i  a  transfer  of  the  caune  to  the  Federal 
Court  oil  the  ground  that  the  amount  involved  between  eomplainant 
and  one  of  them  is  over  $500.     Lune  v.  Joau,  627. 

TRUST  ASHKJNMKNT. 

See  Chancerv  Pi.BADiHun  and  Pbacticb;  Rexiistration. 

1.  BeHuntiuli'iii.  An  attachment  suit  was  compromised  bv  the  son 
and  heir  of  the  original  defendant,  conveying  the  attached  land  in 
truat  to  secure  the  debt,  and  the  attach  men  twa.<i  diemiBGed  ;  the  credi 
tor  discovering  that  the  father  siibaerjiient  lo  tlic  attachment  had, 
by  voluntary  deeil,  conveyed  the  land  attached  to  the  son  for  life, 
with  remainder  in  fee  to  the  son's  children,  filed  a  bill  for  a  rescissio 
expressly  renouncing  the'  security  of  the  trust  ataignment  and  pra; 
ing  for  the  rcKloration  of  his  attachment  lien ;  the  rescisi'ion  van  de- 
nied and  ihc  bill  dismissed;  the  credilor  subse([ucntly  bought  the 
land  at  the  trui^tce's  sale,  and  brought  ejectment  against  the  son 
Seld,  the  biif  for  rescissiun  was  only  a  condilionnl  rcnnncialion  of  the 
eccurlly  of  tlie  (rusl  assignment,  depending  upon  the  restoration  of 
the   attnchnienl  lien,    Arruild  \.  Jnnrit,  -t4o. 

2,  Fraiidiilml  eonityance.  Fraud  in  inw.  A  trust-deed  ifl  not  fraudu- 
lent on  its  face  because  no  time  is  specified  for  the  sale  of  the  prop- 
erty conveyed ;  and  the  trustee,  a  young  man  without  property,  »Dd 
excused  from  bond,  is  authorized  to  rent  until  sale;  and  allowed  lo 
sell  on  credit  in  his  discrelioo ;  and  to  compromise  or  arbitrate  any 
matter  of  litigation ;  and  do  all  other  proper  and  necessary  acts  if 
fully  as  could  the  grantor ;  and  the  amount  of  the  preferred  debts  is 
not  specified,    i'lrtrpwrn  v.  Bant,  71-t. 

TRUST  AND  TRUSTEE. 


1.  InleraU  fhieh  they  (air.  Tlic  dcH>(rJue  in  this  Slate  is,  that  truetMS 
take  that  quantity  of  inlvrusl  ivhioh  ihi-  purposesof  the  trust  requirw. 
iff«A-™nv.Hitf,'25. 

2.  Limilatinn  of  trwi  eftali-  ia  fee.  An  eiprcss  limitnlion  of  the  trust 
estate  in  fee,  crciiled  by  deed  in  land,  will  iiol  be  cut  down  to  a 
lesfi  esinle  where  the  tee  ia  rei|ijiri-d  for  the  puriKt=cs  of  iW  Irui-t,  nor, 
ii  KtiiK,  in  any  case,  unless  the  limilalion  be  restrained  by  the  lernis 
of  the  deeil  lo  so  much  of  ihe  trust  a*  r<'IaieB  to  the  ecjuilnble  cstaW 
under  a  fee.     Id. 

3.  Siiftinl  or  aelive  livM.  A  trnsi  in  fee  in  land,  creati'd  lo  protect  the 
estate  for   a  prescribed  jKriod,  and  ui  pi.sirve  contingent  rtmnin- 


TRUST  AXD  TRUSTEE— ConHnutd. 

derh,  is  a  siwcial  or  active  truBt  which  is  not  eiecuted  in  the  benefl- . 
ciaries  either  under  the  Ktatute  of  aeea,  or  the  luw  as  settled  in  this 
State.     Id. 

4.  Trttil.  Lf.ga!  and  cijuitaUe  etfa/w.  Exeriilion  opernUt.  When.  An 
execution  unly  operates  upon  an  estntu  in  which  the  legal  title  ia 
uoupUd  with  (he  beneficial  interwt,  or  in  which  the  legal  and  equita- 
ble interests  arc  merged  hy  Inw  in  the  saiDc  person,  or  eo  combine  in 
him  that  he  has  a  right  to  call  for  an  immediate  conveyance  of  the 
legal  estate;  biit  there  can  be  no  merger  nor  right  lo  call  for  the 
legal  estate,  where  the  legal  and  equitable  eslatcK  are  not  commenau- 
rate,  or  where  their  union  would  be  contrary  to  the  intent  of  the 
grantor.     Id. 

5.  firane.  Eieeuliim  tBill  not  operatt.  When.  An  execution,  tlierefore, 
will  not  operate  on  land  conveyed  in  fee  bv  deed  to  a  mother  in 
troMt  for  her  own  use  during  lite  or  widowhood,  and,  upon  her  death 
or  marriage,  to  be  conveyed  by  the  trustee  to  auch  of  her  three  daugh- 
ters named  oa  may  then  be  living,  and  the  children  of  Huch  of  them 
a»  may  be  dead,  or,  if  the  daughters  be  all  dead,  to  their  deecendants 
per  flripts,  and,  if  no  living  descendants,  to  the  grantors,  the  ultimate 
contingent  remainder  being  conveyed  by  the  grantor  (o  the  mother. 
Id. 

TKUSTEE,  COUNTY. 

See  School  Fl'nd. 

TRUSTEE  AND  CESTUI  QUE  TRUST. 

IVu*'  properly.  A  conveyed  a  tract  of  land  to  L  by  deed,  acknowledged 
and  registered,  no  lien  retained.  A  by  euntractwas  to  receive  an 
annuity  from  L,  and  at  his  death  to  he  paid  a  sum  of  money,  which 
was  to  be  a  prior  lien  u[ion  all  his  property.  This  contract  was  un- 
registered. L  under  a  contract  put  P,  his  agent,  in  possession  of  the 
land.  L  left  the  country  and  P  filed  a  bill  against  him  aa  a  non- 
resident for  account,  and  the  land  was  sold.  S  became  the  pur- 
chaser, and  afterwards  conveyed  to  P,  who  all  the  time  was  in  pos- 
ssion.  L  ilieA  abroad,  and  his  heirs  commenced  suit  agaipst  P  for 
the  land,  whiih  was  compromised  by  giving  the  heirs  a  part  of  the 
land.  A  files  bill  to  enforce  her  contract.  Seld,  she  was  entitled  to 
have  the  land  sold  to  pay  her  the  amount  due,  both  the  land  held  by 
P  and  by  the  heirs.  The  agent  could  not,  without  notice,  change  the 
character  of  .his  {lo^session  eo  as  to  make  it  adverse.  The  heirs  take 
the  real  estate  subject  to  all  burdens  imposed  upon  the  property, 
DeArUfmeTil  v.  DeLagerly,  188. 


VENDOR  AND  \'ENDEE. 

Sec  Married  TVomek;  Damaces. 

1.  Unrnjiylci-fd  Awl.  Cir^Hors  nf  r-iirfiw.  Liabllil;/  of  tmdee.  The  Tcn- 
dor  of  loiicl  aMlf;iii>ii  the  piirohnst-  natc»  to  n  tliint  partv  in  consid- 
eration nf  a  i>ro-exi<!'ting  di'bt.  Tlie  vendoe  paid  u  part  of  the  pur- 
chiuH!  niriney  note  to  awiRnee  mid  pnimisod  to  pay  balance.  The 
vendee  failed  to  register  \\\»  deinl  which  had  been  probated,  and  cred- 
iliir*  (if  the  vendor  levied  esecutionB  upon  the  land  after  the  assign- 
ment of  lIk-  noieii.  The  vendor  liecnme  insolvynt  after  the  nssignmenl 
of  tlie  miteit.  Venilei'  filed  bill  to  be  relieved  of  pnymeiit  of  the  notes, 
because  the  land  had  been  B|)proprialed  to  debts  of  the  vendor,  and 
HfiKignec  filed  croiw-bill  to  enforce  vendor's  lien.  Hdd,  assignee  had  no 
lien  after  levr  of  exeeiitionK  ujion  the  land,  and  that  the  vendee 
would  not  be  relieved  from  paynienl  of  the  notes,  because  there  were 
no  muli'ni)  cqiiitieH  al  tinieof  ai<sietiii]eiit,  and  the  vendee's  Diligence 
In  failing  to  have  his  deed  registered  barred  the  asi^rtion  of  right  to 
be  relieved.     Hiy/.T  v.  DeiiHi^,  620. 

2.  Saint.  Gittnanb^  In  the  alwenoe  of  fraud,  accident  or  misloke.  Ite 
venilee  mnst  rely  solely  upon  his  covenants  from  the  vendor  for  re- 
lief ;  thus,  the  vendee  of  a  purchaser  at  a  sherifT'^  sale,  which  is  void 
on  account  of  tracts  not  contlgiiouH  b«ing  sold  as  one  body  of  land, 
whose  deed  contains  no  other  covenant  than  special  warranty,  has 
no  remedy  as  against  bin  vendor.     Fngimat  v.  SMion,  563, 

VENDOR'S  LIEN. 

See  Chancery  Jorisdiction. 

WARElIorSE  RECKIPT8. 

1,  Aai-iijiimfiiL  Estrqrpfl.  WarehouPe  receiytH  are  considered  represen- 
tatives of  iirojieriy,  and  an  ansigiinieut  of  the  receipt  is  equivalent  to 
a  delivery  of  the  property,  and  the  warehouse-man  is  (.-stop{)ed,  is 

against  the  ur.signee,  to  deny  that  he  had  the  articles  mentioned  in 
the  reeeilit.    Sti  nart,  Gvytiitc  &  Co.,  v.  Im.  Cc,  104. 

2.  Coutrart'.  Eridmre.  Thew  receipts  are  generally  contracts,  and 
cannot,  like  ordinary  receipts,  be  varied,  explained  or  contradicted 
by  parol  proif.    Id 

WAEKANTY. 

B;v    DAMAIlf>i. 

WARRANTOR  AND  WAREAKTEE. 
Bee  EjECrXBaiT. 
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WILI£. 

See  EX£Cimnt;  Rehis. 

1.  IVobaU  in  aoUmn  /am.  A  devisee,  a  stranger  in  blood  to  the  tes- 
lator,  hu  a  rii^t  to  havt  the  will  probated  in  solemn  fonu  upon 
petition  to  the  coiintt'  court.     Robemv.  HfeMHIan.  171. 

2.  Comtrmtian.  Ptiwer.  After  providing  tor  tlie  payment  of  debts, 
etc.,  testator  directs  that  hiB  widow  "sh&U  cnotrol  my  real  and  per- 
sonal property  to  the  beat  advaniagn  to  raise  and  educate  onr  children 
andtoQse  what  maybe  necewarj  for  that  purpose;"  alBo,"thatmy 
children  shall  be  madv  equal  in  Che  division  of  my  estate,  real  and 
personal;"  also,  "that  my  children  should  all  receive  about  Ibeeame 
in  the  way  of  education,  and  a»  they  arrive  at  age  that  they  be  assisted 
out  of  my  estate  what  nhe  may  think  neceeaary,  but  not  go  beyond 
what  would  be  their  part,"  with  special  authority  to  the  widow  to 
cotivey  certain  tracts  of  land:  Hrid,  1.  That  the  title  to  lands  did 
not  pai<B  lo  all  the  children,  as  tenants  in  common  by  ioherilance,  but 
passed  to  ihim  l>y  devise;  nnd  2.  The  widow,  as  executrix,  had  power 
to  convey  thi'  entire  estutc  in  any  trad,  under  the  re«trictionn  imposed 
in  the  will.     Mutima/  v.  Wi,B*inji.  66;), 

'A.  Contrtifd  vill.  Rntrmi  niij'idt.  The  will  of  a  sane  old  man,  made 
Mven  years  before  his  death,  whereby  the  estate  is  given  to  bis  widow 
for  life,  should  not  be  cisturded  merely  on  the  ground  that  her  will 
was  stronger  than  hin,  and  that  in  other  trivial  matter^i  she  had  occa- 
Hionnlly  controlled  hin  actions ;  and  the  Supreme  Conrt  will  reversi^ 
the  jodgmcnt  of  an  inferior  court,  setting  aside  a  will,  bared  on  a 
verdict  found  only  on  such  slight  cironmHlances.  Smerly  v.  Hurtiy, 
711. 


1.  Admini»tralora,  Tranme'ian  wUh  or  rtateni«nt  (jf  defeewerf.  The  stat- 
ute which  forbids  cither  pnrtv,  in  an  action  by  or  against  a  per- 
sonal representative,  to  testify  against  the  other  as  to  any  trans- 
action with,  or  Btatement  hy  the  diceaned,  cannot  be  extended  by 
the  courta  to  cases  not  within  its  terms,  upon  the  ground  that  they 
fall  witi  in  the  evil  which  was  intended  to  be  guarded  against.  Bidlg 
T.  Englith,  16. 

2.  Same.  Siinu.  Where,  therefore,  in  an  action  of  replevin,  the  de- 
fendant claimed  title  as  the  administrator  of  a  deceased  intestate, 
the  Teudor  of  the  plaintiff  is  a  competent  wiCnew  to  prove  the  agree- 
ment between  him  and  the  deceased  in  relation  to  the  chattel,  al- 
though the  tiXle  of  the  deceased  waa  also  claimed  to  be  derived  by 
purchase  from  the  witnem      Id. 


WITSESB-GmlVHud. 
3.  Same.  Same.  Book  ^  aeeovnU.  In  «uch  ui  action,  Uia  book  of 
of  accounts  of  the  deceased,  pur|  orting  to  contain  an  accoont  in  hit 
haod-writing,  with  theirilnens.iB  not  admusible  ascrideDoe  on  behalf 
of  the  defendtiDt  to  prare  (he  state  of  accounts  between  deceased  and 
the  witness,  with  •  view  to  establish  ibe  title  of  the  deceased  lo  chat- 
tel tiled  for.    lU. 

WRIT,  aM.NTEHPART. 

See   Pl^KOI»l»   AMD    PKiICTICB. 

WKIT  OF  £BBOR  AND  Sl'PKBS£D£A.a 
9e*  Ei  x;i'TiuN. 
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